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An  express  wan-anty  is  a  stipulation  inserted  in  writing  on 
the  face  of  the  policy,  on  the  literal  truth  or  fulfilment  of 
which  the  validity  of  the  entire  contract  is  dependent. 

These  written  stipulations  either  allege  the  existence  of 
some  fact  or  state  of  things  at  the  time,  or  previous  to  the 
time,  of  making  the  policy, — as,  that  the  thing  insured  is 
neutral  property,  that  the  ship  is  of  such  a  force,  that  she 
sailed  on  such  a  day,  or  was  all  well  at  such  a  time ;  or  they 
undertake  for  the  happening  of  future  events,  or  the  perform- 
ing of  future  acts, — as,  that  the  ship  shall  sail  on  or  before  a 
given  day,  that  she  shall  depart  with  convoy,  that  she  shall 
be  manned  with  such  a  complement  of  men,  &c.' 

In  the  former  case  Mr.  Marshall  terms  the  stipulation  an 
aflSrmative,  and  in  the  latter  a  promissory  warranty ;  but  the 
distinction  between  the  two  classes  is  one  rather  of  form 
than  substance,  many  warranties  that  are  in  form  affirmative 
being,  in  fact,  also  promissory ;  for  instance,  a  warranty  that 
the  ship  is  neutral  not  only  affirms  that  she  is  so  at  the  date 


*  1  Marshall,  Ins.  853. 
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of  the  policy,  but  also  engages  that,  as  far  as  depends  on  the 
assured,  she  shall  continue  neutral  thioughout  the  duration 

of  the  i-i-sk- 

It  is  a  fixed  and  loug-eNtaljUshed  rule,  that  uotliinir  can   '• 
amount  to  an  express  wairantj',  i.  e.,  to  an  esplicit  coud 
the  literal  truth  of  which  the  validity  of  the  coutratt  i 
unless  it  be  inserted  in  writing  on  the  face  "*'  *^"  ""'i 

For  instance,  a  written  paper  that  the  shij  t' 

guns  and  twenty  men,"  was  held  not  to  bo         exnress 
ranty  though  wrapjred  up  with,  and  enclo.'iod  not 

when  brought  to  the  underwriters  for  subsc  n  ;'  a 

(lecisioD  was  the  same  with  regard  to  a  si        r  papei 
though  wafered  to  the  policy  at  the  time  of  subscribina.' 

But.  to  be  an  express  warranty,  it  is  uot  necessary  it 
be  in  the  1x)dy  or  printed  part  of  the  policy ;  it  s        cf 
be  on  the  face  of  the  policy,  in  the  margin  or  at  the  foot,  a 
written  either  in  the  usual  way  or  transversely.'    And  y 
there  are  cases  in  which,  hy  distinct  reference  in  the  polic\ 
that  which  is  extrinsic  to  it  will  be  considered  as  iucoiporat' 
with  the  contract,  and  its  literal  fulfiincnt  he  aa  strictly  en 
forced  as  though  it  were  actually  inserted  in  writing  on  Ui 
face  of  the  instrument' 

No  particular  form  of  words  is  roc|uisito  to  constitute  ii 
express  warranty,  nor  any  special  word  such  as  "  wan-anty 
or  "  warranted.''  The  words,  "  to  sail  on  such  a  day,"  or  "  i 
port,"or"ail  well"  on  such  a  day,  or"caiTying  so  man 
guns  and  so  many  men,"  &c.,  if  written  in  the  body,  at  th 
foot,  or  on  the  margin  of  the  policy,  woidd  bo  of  the  sam 
force  and  effect  as  the  most  formal  clause.' 

1  PaWKm  r.   Barnayelt,   1   Dougl.  ley,  2  H.  Bl.   674,  auJ  0  T.  R.   71 

ISn.  \y]iiih    nvre    cnecH  du    Grt'    p^lkU- 

*  Bout  V.  Stupart,  I  DougL  11.  Uatcrt,  wliellur  n  el.inae  of  wnrmnt 

*  KcnjoQ  V,  BerthoD,  Dougl.  12  □. ;  indi>raiMl  ou  t>Ack  of  [lolicj.  iinki 
BluUiurBt  V.  Cockell,  3  T.  R  Sr,0.  aignBii  by  the  initiala  of  thii  [lartle 

*  Pittegrow  r.  Pringie,  3  a  *  Ad.  or  reterreil  to  in  Uit  Lody  iif  the  ii 
JI*;  Orahmn  r.  BurruB,  5  B.  4  Ail.  strimitiit,  wi>iild  beoiier.iUvo  ;  1  Uui: 
IDn.    The   rule  vu  otiblt^Ued  in  IIH. 

.WutledgB   r.  Uur-  '  KcJiyun  u.  riTlli.Ki,  1  Di.iinL  12. 

and  Wood  ir.  Wois- 
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Nor  special 
clauses. 


Attempt  to 
earry  this  to 
extremes. 


Moreover,  express  warranties  are  not  solely  to  be  found  in 
special  clauses.  Words  which  to  a  careless  reader  might 
appeal*  to  be  terms  of  mere  description  in  the  policy  of  the 
thing  insured  wiU  amount  to  an  express  warranty-for  in- 
stance  "a  Danish  brig,"  "the  Swedish  ship  •Sophia*' — that 
the  thing  insured  has  the  national  character  thus  ascribed  to 
it  in  the  policy.  Thus,  in  a  policy  "  on  goods  on  board  The 
Mount  Vernon,  an  American  ship,"  this  description  of  the 
ship  was  held  a  warranty  that  she  wa^  an  American  ship, 
and  carried  with  it  the  necessity  of  her  being  documented  as 
American  ships  were  bound  to  be  by  the  treaties  then  sub- 
sisting between  the  United  States  and  France.' 

Happily  an  attempt  to  push  this  doctrine  to  extremes  by 
contending  that  the  national  language  used  in  describing  the 
ship's  name  in  the  policy,  for  instance,  The  Tltree  Sisters, 
instead  of  the  Tres  Hermanas,  or  The  Mark  Anthony,  in- 
stead of  the  Mafco  Antonio,  was  a  warranty  that  the  ship 
was  of  the  same  nation  as  the  language  thus  used,  was  imme- 
diately and  d^ci^ively  repressed  by  Lord  Ellenborough.' 

It  appears  to  have  been  held  in  the  United  States  that  the 
mere  allegation  of  a  fact  in  the  policy  is  not  a  warranty,  if  it 
be  clear  from  the  terms  of  the  policy  itself  that  the  fact 
alleged  in  the  particular  case  can  have  no  relation  to  the 
risk.  In  a  policy  "on  the  good  British  brig  called  The 
John*'  against  sea  risks  only,  this  mere  description  of  the 
ship  was  held  there  not  to  be  a  warranty  that  she  was  Bri- 
tish, because  that  fact  could  not,  on  such  a  policy  as  this, 
have  affected  the  underwriter's  judgment  of  the  risks.* 

Mr.  Phillips  considers  this  distinction  well  taken,  if  rigo- 
rously confined  to  cases  of  the  same  character.* 

But  on  the  whole,  it  appears  better  to  avoid  entering  in 
any  case  into  the  question  of  the  materiality  of  the  fact 
alleged,  first,  because  it  is  a  departure  from  what  has  hitherto 
been  regarded  as  a  fixed  principle  of  decision  with  regard  to 


"  Baring  v.  Claggett,  8  B.  &  P.  201 ; 
S,  C,  5  Bast,  898  ;  Lothian  o.  Hender- 
son, 8  B.  &  P.  499. 

3  Clapham  v.    Cologan,    3    Camp. 


882. 


'  Maclcie  v.  Pleasants,  2  Binn.  68. 
*  1  Phillips  on  Ins.,  no.  758. 
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Warranties  as   distinguished   from   Representations,  and,— 

secondly,  because  it  mils  upuu  the:  Court  ami  jury  tw  decide 
upon  the  impossibility  of  the  underwi'iter's  huiug  iuflut'nccd 
by  the  fact  thus  alleged.  Who,  for  instaucc,  iu  the  vory  ciise 
cited,  could  safely  say  that  the  underwriter  might  uot  have 
been  more  inclined  to  insure  a  British  ship  against  si 
than  one  of  any  other  national  character  ? 

This,  then,  is  the  first  great  distinction  ljet«""^7i  ->■> 
warranty  and  a  representation — that  the  ! 
and  the  latter  never,  written  on  the  face  of 

The  second  main  distinction  between  tlien  .t  while  i 

representation  may  be  satisfied  with  a  subsl  iiid  ei|iiil 

able   compliance,   a  warranty   requires   a   strict  and  liti 
fulfilment.     What  it   avers  must   be  literally  true ;  wluit  i 
promises  must  be  exactly  performed. 

Every  policy,  in  fact,  contaiuiug  an  express  warranty  is 
conditional  contract,  to  be  binding,  if  the  warranty  ii 
comphed  with,  but  not  otherwise.     In  the  language  of  Li 
Mansfield,  "  The  contract  depends  on  the  event  taking  phici 
There  ts  no  latitude,  no  equity  ;  the  only  question  iw,  has  t!ia 
event  happened  !  "  '     And  again,  "  The  warranty  in  a  coutrjic 
of  insurance  is  a  condition  or  a  contingency,  and  unless  t!in 
bo  performed  there  is  no  contract."' 

Inquiry  into  the  materiality  or  immateriality  to  the  risk 
the  thing  warranted  is  thus  entirely  precluded,  and  bo  are  al 
questions   aa  to   substantial   compliance.     "It   is   perfectl 
immaterial,"  says  Lord  Mansfield,  "  for  what  purpose  a  war 
ranty  b  introduced,  but,  being  inserted,  the  contract  does  n 
exist  unless  it  be  littraliy  complied  with."     "The  very  mean 
ing,"  says  Ashurst,  J.,  "  of  a  wan-anty  is  to  prectudu  all  que* 
tions  whether  it  has  been  substantially  cumplieil  witli ; 
must  be  literally  so." '     "  It  ia  a  clear  and  first  pririciijle 
insurance  law,"  says   Lord   Eldon,   "that  when   a   thing  i 
warranted  to  be  of  a  particular  nature  or  description,  it  niu 

'  InHibbcrti'.  Piguu,lMflrah.,  Itia.        J4a,  04.1,  31G. 

'  Id   D^    llaLu  i:   Uartloy,  1  T.   ii. 
laba  V.  UarUoy,  1  T.  It.       LI4S,  SiH. 
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be  exactly  what  it  is  stated  to  be.    It  is  no  matter  whether 
material  or  not ;  the  only  question  is,  is  this  the  thing  de 
facto  I  have  signed  ?"* 
Breach  and  loss        By  breach  of  the  warranty,  therefore,  although  the  loss 

need  not  be  .       . 

oonneeied.  may  not  have  been  in  the  remotest  degree  connected  with  it, 

the  underwriter  is  none  the  less  discharged  on  that  account 
from  all  liability.  A  ship,  warranted  to  sail  with  convoy,  had 
in  fact  sailed  without  it  and  went  down  in  a  storm,  the 
imderwriter  was  nevertheless  held  not  liable  for  the  loss.* 

It  is  equally  so  where  the  warranty  relates  to  a  period 
aatecedent  to  the  risk  insured,  the  breach  of  it,  although 
remedied  before  the  ship  sails  on  the  voyage  insured,  is  fatal. 
A  ship  was  insured  on  a  slaving  voyage  "  at  and  from  Africa 
to  her  port  or  ports  of  discharge  in  the  British  West  Indies,*' 
and  a  memorandum  was  inserted  in  the  margin  of  the  policy 
that  the  ship  had  "  sailed  from  Liverpool  with  fourteen  six- 
pounders,  swivels,  small  arms,  and  fifty  hands  or  upwards, 
copper  sheathed  ;"  the  ship  had  actually  sailed  from  Liverpool 
with  only  forty-six  men,  but  within  twelve  hours  afterwards 
she  had  taken  on  board  at  Beaumaris  six  additional  hands; 
the  Court  imanimously  held  that  it  was  a  breach  of  an  express 
warranty  for  the  ship  to  sail  from  Liverpool  with  only  forty- 
six  men,  and  the  policy  therefore  was  void." 
The  literal  fulBl-  A  question  has  been  raised  in  the  United  States  whether  an 
Stioii^pw^ent.  ^^press  warranty  is  in  all  cases  a  condition  precedent,  so  that 

its  breach  will  always  avoid  the  policy  ab  initio ;  or  whether 
it  has  this  eflfect  only  when  it  relates  to  the  commencement 
of  the  risk.*     Mr.  Phillips  inclines  to  the  latter  opinion.* 

It  appears  to  me,  however,  although  the  point  has  never 
presented  itself  for  direct  adjudication  in  the  English  Courts, 
that  this  opinion  is  inconsistent  with  the  spirit  of  the  English 

1  Per  Lord   Eldon,  in   NewcasUe  Rep.  387,  340,  817.    See  1  Phillips^ 

Fire  Ins.  Co.  v.  Macmorran,  3  Dow's  no.  771. 

P.  C.  266.  »  1  PhiUipe,  Ins.  no.  771.    In  the 

^  Hibbert  v.  Pigou,  1  Marahall,  Ins.  third  and  fourth  editions  Mr.  Phillips 

875.  states  this  opinion  positively  as  a  rule 

'  De  Hahn  v.  Hartley,  1  T.  R.  843.  of  law  derived  from  the  American 

*  Hendricks  v.  Comm.  Ins.  Co.,  8  authorities. 
Johns.  1 ;  Taylor  v.  Lowell,  3  Mass. 


CHAP.  IIL]  to  be   exactly  FULFILLED. 

decisions.      The  parties   might,   if  they  pleased,   cxprc.<!sly 
atipalate  that  the  contract  between  them  should  be  void  in 

(oto,  as  wt'il  upon  til.,'  i]uii-pc'rt"i)nii;incr  uf  Si'iiic  inYiniisfri  ;i.>t, 
as   upon   the   nou-existence   of  sonic   alleged   event.      Th 
universal  absence  of  such  a  stipulation  seems  to  imnlv.  am 
in  my  opinion,  the  parties  intend,  by  expressly  inse 
executory  stipidation,  that  the  efficacy  of  the  contn 
consequently  the  liability  of  the  underwri'""  «'ia" 
depend  on  the  stipulation  being  exactly  coi 

No  cause,  no  motive,  no  necessity,  excuses  noi  iC 

with  an  express  warranty.     A  ship  warrant<;d  to  i        on  . 
given  day  was  prevented  doing  so  by  an  enil  d  tm  1 

a  British  governor,  and  this  breach  of  the  warranty  was  be 
to  avoid  the  policy,  although  the  embargo  camu  expros 
within  the  words  "  restraints  and  detauimeuts  of  kings,  princet 
liud  people,"  &c,  which  were  perils  expressly  insured  agains 
in  the  policy.' 

Excuse  of  non-compliance  with  an  e-xpross  warranty  is  ron 
coivable  only  in  case, — I.  The  state  of  things  contemplatei 
by  the  warranty  were  to  cease ;  or,  2,  A  subsequent  lav 
siiould  make  compliance  illegal. 

Thiw,  if  during  war  a  warranty  to  aai!  with  convoy  at  ; 
fiiture  time  from  a  foreign  station  were  insortetl,  the  inter 
vention  of  peace  before  the  period  at  whicli  the  ship  was  so  t 
xoil  would  doubtless  be  held  to  excuse  the  necessity  of  com 
pliaoce.*  So  it  is  an  old  principle  of  law,  that  if  a  mai 
Covenants  to  do  a  thing  which  is  lawful  at  the  lime,  tin 
covenajit  is  repealed  by  an  act  of  parlinmeut  which  comes  ii 
and  Iiinders  him  from  doing  it.'  The  same  rule  extends  t' 
warranties     If,  howe\er,  compliance  witJi  the  warranty  wa 

•  Mr.  Aniould  is  Buroly  borne  out  R.    27T.   wliicli,  at   fir«t  Bifiht.   ma, 

bj  the  luiguago  uf  Lord   MausQeld,  teem  ijiuonsiatent  witli  tliia  pottitioi 

iIkuI;  cit^  from  the  decisioD  in  Da  ia  not  ao, 

HaLn  b.  Hartley,  1  T.  R.  S4S,  346—  '  StiC  Duet  i-t>  RepreeontstionB,  pp 

hngiugetlut  coven  tha  wliule  qiies-  80,90.   Ih^-feitiino-.ivl  qutti-r.—Eil 

tioB  hcnnued. — Ed.  '  BrewatuF  v.  Kitciiin,  1  Ld.  lUyni 

uure,  2  Cuwi>.   731.  310,321;  S.  0.  repnrtcd  u»  Crawntor 

dock  r.  Httdctll,  S  T.  v.  KtlchcU,  1  SoLk.  IDS. 
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unlawful  at  the  time  of  making  the  policy,  the  contract  was 
then  void  on  the  ground  of  its  illegality. 


Coostruction  of 
a  warrauty  by 
mercantilo 
usage. 

Beau  V.  Stapart. 


A  warranty  not 
to  be  exteoded 
by  implication. 

Hyde  v,  Bruoe. 


A  warranty  is  construed  according  to  the  understanding  of 
merchants,  and  does  not  bind  beyond  the  commercial  import 
of  the  words.  Thus,  a  warranty  to  carry  "  thirty  seamen, 
besides  passengers,"  was  held  to  be  satisfied,  although  only 
twenty-six  mariners  had  signed  the  register,  by  adding  in  the 
steward,  cook,  surgeon,  and  some  boys,  to  make  up  the 
number,  evidence  being  given  that  boys  are  included  by  mer- 
cantile usage  under  the  term  seamen,  and  the  jury  being  of 
opinion  that  the  word  "  seamen"  in  this  policy  meant  persons 
employed  in  navigation,  as  distinct  from  passengers.* 

A  warranty  will  not  be  extended,  by  construction,  to 
include  anything  not  necessarily  implied  in  its  terms.  Thus,, 
where  there  was  a  warranty  "that  the  ship  should  have 
twenty  guns,"  and  it  appeared  that,  although,  in  fact,  the  ship 
had  twenty  guns,  yet  she  had  only  twenty-five  men,  a 
number  quite  short  of  the  necessaiy  complement  for  twenty 
guns.  Lord  Mansfield  held  that  this  warranty  did  not  imply 
that  she  should  carry  a  competent  number  of  men  to  work 
the  guns ;  and  therefore,  as  there  was  no  ground  to  impute 
fraud,  the  warranty  had  been  suflSciently  complied  with.* 

Yet,  in  the  following  instance  the  eflfect  of  commercial 
usage  appears  to  have  enlarged  the  restriction  imposed  by 
the  warranty.  A  sea-policy  was  effected  subject  to  this  rule: 
— "  Ships  not  to  sail  from  any  port  to  any  port  in  the  Belts, 
between  the  20th  of  December  and  15th  of  February,"  and 
the  Court  held,  that  the  word  "  to "  meant  "  towards,"  ac- 
cording to  its  general  construction  in  sea-policies,  bills  of 
lading,  &c.* 


Warranty  of 
safety  there  and 
then,  and  occa* 
aional  warnnties. 


When  a  policy  warrants  that  the  ship  was  "  all  safe,"  or 

»  Bean  r.  Stupai-t,  1  Dougl.  11.  »  Colledge  v.  Harty,  6  Exch.  205 ; 

*  Hyde  v,  Bruce,  3  Dougl.  213;  1       20  L.  J.,  Exch,  146. 
Marsh.,  Ina.  354. 


CHAP.  III.]      AS  TO   ship's  POSITION   AND  SAFETY. 

"  wcil,"  on  such  a  day,  the  warranty  is  satisfied  if  the  ship   ' 
was  "  safe,"  or  "  well,"  at  any  time  on  the  day  in  question.   ' 
Cioods  were  insured  "  lost  or  not  lost,"  and  at  the  foot  of  the  i 
policy  was  writtea  "  warranted  well  December  9th,  178^ 
the  policy  was  subscribed  by  the  defendant  betweer  """  " 
three    o'clock    in    the    afternoon  of  the    day   name 
warranty,  and  tho  ship  liad  been   lost  at   eight  o"i 
same  morning.     "  We  are  all  of  opinion,"  said  Lord 
delivering  the  judgment  of  the  Court,  "  th 
well  at  any  time  on  that  day,  it  is  siiffic  am 

defendant  is  consequently  liable." ' 

To  the  same  effect  is  the  operation  of  the  warranty  t 
the  ship  was  "in  port"  on  a  given  day;  thu.s,  there  w 
written  transversely  on  tho  margin  of  a  policy,  "  in  port,  2f 
July.  1776,"  and  Lord  Mansfield  held,  that  tliia  was  a  wr 
ranty  that  tlie  ship  should  be  in  port  on  that  day,  and  a,' 
wa-s  proved  that  the  ship  had  sailed  on  the  ISth  of  July,  . 
iK'Id  the  policy  void.' 

But,  where  a  policy  was  effected  on  a  ship  against  fire  i 
one  month,  on  the  terms  that  she  should  he  "  safe  moored 
Portsmouth  harbour "  during  the  time,  Lonl  EUcidjorou 
held,  that  this  policy  was  not  avoided  by  the  .=!hii)'s  bei 
juoved  from  one  part  of  the  harbour  to  another  for  the  inrr 
convenient  purpose  of  repairs,  and  taking  in  her  cargo,  si 
having  l:>een  safely  moored  at  eveiy  part  of  the  hai'bour  ;;] 
was  BO  moved  to.' 

In  atimepoHcy,  where  the  ieymiin(««  ^uoisnotmcntiom 
but  the  insurance  is  intended  to  cover  the  ship  oil  .iny  voj 
dtuing  the  time,  this  warranty,  "in  port,"  will  be  8ati.ificU 
the  ship's  being  in  any  port  on  the  day  specified.  But, 
policies  "at  and  from"  a  given  tenninus,  the  general  wo 
"  ia  jKjrt "  must  be  construed  as  referring  to  the  port  whei 
under  the  policy,  the  voyage  is  made  to  commence,  and  tl 
wan-anty  will  not  be  satisfied  unless  the  ship  was  in  that  pc 
on  the  specified  day.  Thus,  where  a  ship  was  insured  "  at  a 

'  EkckLurit  v.    Cockoll,    3    T.    I!.        (mte. 

»  L'l.irkc  I',  Weatmory,  cited  in  Selw. 
hon.  IDfiigl.   12,       N.  P.  MIOS. 
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Colby  •.•Hunter,  from  Hamburg  to  Vigo/'  with  a  warranty  that  she  was  "in 

port  on  the  19th  October,  1825,"  and  it  appeared  that  the 
ship  on  that  day  was  in  the  port  of  Cuxhaven,  ninety  miles 
below  Hamburg,  and  also  on  the  river  Elbe,  but  without  the 
limits  of  the  port  of  Hamburg,  Lord  Tenterden  held  that  this 
was  not  a  compliance  with  the  warranty ;  his  lordship  re- 
marking, that  "  if  the  assured  had  merely  meant  to  stipulate 
that  the  ship  was  in  port  somewhere  or  other,  as  distinct 
from  being  at  sea,  on  the  day  specified,  he  should,  under  such 
a  form  of  policy,  have  warranted  that  the  ship  was  '  all  safe,' 
or  '  well,'  on  the  19th  of  October." » 

Limits  of  port.  The  limit  of  the  port  of  London  for  ships  clearing  out- 
wards is  at  Gravesend ;  if,  therefore,  goods  should  be  war- 
ranted as  having  been,  or  to  be  exported  from  London  on 
or  before  a  given  day,  such  warranty  would  not  be  satisfied, 
unless  the  ship  had  cleared  out  at  Gravesend  on  or  before 
the  day.* 

In  the  case  of  a  ship  insured  "  in  any  lawful  trade,"  it  has 
been  held  that  the  words  "lawful  trade"  must  be  confined  to 
trade  on  which  the  ship  was  sent  by  her  owners  ;  and,  there- 
fore, that  the  assured  on  such  a  policy  was  not  precluded,  by 
this  clause,  from  recovering  for  a  loss  occasioned  by  the  ship's 
being  barratrously  employed  by-  the  master  in  the  smuggling , 
trade.* 

It  would  be  idle  to  attempt  an  enumeration  of  all  the  dif- 
ferent kinds  of  stipulations,  which  the  varying  exigencies  of 
commerce  may  induce  parties  to  introduce  into  contracts  of 
insurance.  In  the  United  States,  from  the  great  number 
of  their  ports,  and  the  great  variety  of  their  tribunals,  the 
decisions  upon  the  effect  of  such  occasional  clauses  and 
peculiar  stipulations  have  been  proportionally  numerous,  and 
may  be  found  collected  by  the  indefatigable  industry  of  Mr. 
Phillips.* 


Lawful  trade. 


1  Colby  V.  Hunter,  1  Mood.  &  Malk. 
81. 

'  So  decided  on  a  licence  to  ezport> 
WilliamB  v.  Marshall,  6  Taunt.  890 ; 
2  Marshall's  Bep.  292.  See  alao  2 
Park,  Ins.  692,  693. 


'  Havelock  v,  Hancill,  8  T.  R. 
277.  Barratry  was  a  peril  expressly 
insured  against  by  the  policy. 

^  1  Phillips  on  Ins.,  c.  ix.  s.  9.  "  On 
particular  Warranties  and  Conditions." 


fiOAP.  III.]  AS  TO  TIME   OF  SAILINfl, 


Ooe  of  the  most  important  and  most  general  of  all  express  m 
warranties  is  that  which  either  alleges   that  the  ship   has  ^ 

sailed,  nr  stipidatcs  that  she  shidl  sail  on,  before,  or  after  a 
given  day. 

In  almost  alt  voyages,  the  year  for  the  piiqjoaes  of  insur- 
ance is  divided  into  two  periods  of  time  ;  all  risks  commenc- 
ing within  one  portion  of  the  year  heiug  called  winter  niiku, 
and  those  commencing  within  the  other  being  called  sumuier 
risks.  Thu8,  for  instance,  in  the  West  India  trade,  all  risks 
commencing  between  the  12th  of  January  and  the  1st  of 
August  are  called  summer  risks ;  those  commencing  between 
the  let  of  August  and  the  12th  of  January,  winter  risks. 
The  amount  of  danger  incurred  in  one  of  these  periods  is 
found  by  experience  to  be  greater  tbim  the  other,  and  the 
amount  of  premium  asked  for  insuring  a  winter  risk  is  pro- 
portionally higher  than  for  a  summer  risk. 

When  an  insurance  is  "at  and  from"  a  port,  the  ship  is 
protected  during  her  stay  at  the  port ;  in  such  policies  cnn- 
8ei|uently  it  becomes  additionally  desirable  for  the  imder- 
writtr  to  limit  his  rcspon.sibility  by  6xing  some  definite  day 
after  which  he  will  not  be  hable,  unless  the  ship  have  actu- 
ally sailed  on  her  voyage.'  For  these  reasons,  in  addition  Ui 
the  general  doctrines  of  law  touching  wan-anties,  the  Courts 
have  been  exceedingly  rigorous  in  requiring  the  most  exact 
and  literal  fulfilment  of  the  warranty  to  sail  on,  befoi-e,  or 
after  a  given  day. 

We  have  seen  that  even  an  irresistible  force,  though  one 
of  the  perils  insured  against,  will  not  excuse  non-compliance 
with  this  warranty,  so  as  to  enable  the  assuixid  to  recover  for 
It  loss  happening  after  the  day  limited  for  sailing.' 

For  obvious  reasons  the  end  of  the  winter  risk  is  to  be  as  .. 
mndi  desired  as  the  commencement  of  that  risk  ia  lo  be  e" 
Biroided.     A  Btipulation,  therefore,  that  the  ship  shall  sail 

'  Bccknritli  f,  Syilebotham,  I  Camp.  116.       '  Hore  v.  Wliitmore.  2  Cowp.  764. 
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VezUn  V. 
Grant. 


In  case  of  an 
island. 


Crnickshank  r. 
Jansen. 


Distinction  be- 
tween '*to  sail 
and  **to  sail 
from." 


M 


To  sail. 


after  a  given  day  and  before  another  day,  must  be  complied 
with  quite  as  strictly  as  a  stipulation  to  sail  on  or  before  a 
given  day,  A  ship  insured  "at  and  from  Martinique  to 
Havre  de  Grace,  with  liberty  to  touch  at  Guadaloupe,"  was 
"warranted  to  sail  after  the  12th  of  January,  1778,  and  on  or 
before  the  1st  of  August,  1778  :"  the  ship  sailed  from  Marti- 
nique to  Guadaloupe,  long  before  the  12th  of  January,  1778, 
intending  to  return  to  Martinique ;  finding,  however,  a  fiiU 
cargo  at  Guadaloupe,  she  never  did  so,  but  sailed  direct  from 
that  island  to  Havre.  The  policy  was  held  void  because  the 
ship  had  sailed  from  Martinique  before  the  12th  of  January, 
contrary  to  the  warranty.* 

Under  a  policy  "  at  and  from  "  an  island,  the  whole  island 
is  considered  as  one  terminus  a  quo,  and  the  ship  under  the 
word  "  at,"  is  protected  in  coasting  round  the  island  from  port 
to  port,  nor  is  considered  as  having  sailed  on  her  voyage  till 
she  entirely  clears  away  from  the  island  with  the  purpose  of 
proceeding  directly  for  the  terminus  ad  quern.  Hence, 
where  a  ship,  insured  "  at  and  from  Jamaica  to  London,"  was 
warranted  to  sail,  as  in  the  last  case,  "  after  the  12th  of  Jan- 
uary, and  on  or  before  the  1st  of  August;"  and  it  appeared 
that  the  ship,  directly  she  had  finished  her  loading  at  Port 
Maria,  in  Jamaica,  and  before  the  12th  of  January,  sailed  for 
Port  Antonio,  an  accustomed  rendezvous  in  the  same  island, 
intending  to  wait  there  for  convoy,  and  was  lost  in  going 
thither ;  it  was  held,  that  this  sailing  from  port  to  port  was 
not  a  sailing  on  the  voyage  within  the  meaning  of  the  war- 
ranty, and  therefore  that,  although  before  the  12th  of  Jan- 
uary, it  was  no  breach  thereof.' 

Considerable  nicety  has  been  shown  in  determining,  under 
the  varying  circumstances  of  different  cases,  whether  a  war- 
ranty to  sail  has  been  complied  with ;  and  the  Courts  have 
put  a  different  interpretation  on  a  general  warranty  "to  sail" 
(without  more)  ;  and  on  a  wananty  "  to  sail  from,"  or  "  to 
depart  from,"  a  named  terminus. 

First,  with  regard  to  the  general  warranty  "  to  sail "  on  or 


^  Vezian  v.  Grant,  1  Marshall  on 
Ins.  859 ;  2  Park,  Ins.  670,  671. 


'  Cruickshank  r.  Jansen,  2  Taunt 
801. 


CHAP.  ITI.]  AS  TO  TIME  OF  SAILING. 

before  a  given  day,  the  general  principle  established  by  the 
cases  is  this : — If  a  ship,  so  waiTaiited  "  to  sail,"  quits  her 
moorings  on  or  before  the  day  limited,  beiog  then  perfectly 
ready  to  proceed  on  her  sea  voyage,  and  removes,  though  only 
to  a  short  distance,  with  the  bo7ui  JUh  intention  of  at  once 
prosecuting  such  voyage,  that  is  a  sailing  within  the  meaning 
of  the  warranty,  although  she  may  subsequently  be  detained 
till  after  the  limited  day  by  some  unforeseen  delay  : — If,  on 
the  other  hand,  the  ship,  at  the  time  she  quits  her  moorings 
and  sets  sail,  is  not  in  a  state  of  complete  preparation  for  her 
s6a  voyage,  and  is  not  bond  fide  intended  to  proceed  directly 
aod  immediately  upon  it,  this  is  not  a  compliance  with  the 
warranty.  *  In  short,  in  order  to  satisfy  a  general  warranty 
to  sail,  there  must  be  a  band  fide  commencement  of  the 
voyage  insured,  on  or  before  the  given  day. 

Under  a  policy  "  at  and  from  *'  an  island  or  a  district  con-  h 
taining  several  ports,  if  the  ship  quits  her  moorings  and 
sails  from  any  .one  of  such  ports  on  or  before  the  given 
day,  in  a  state  of  complete  readiness  for  her  sea  voyage,  and 
with  a  real  intention  of  proceeding  directly  upon  it,  her  sub- 
sequent detention  at  another  of  such  ports  or  on  the  coast  of 
the  island  until  after  the  given  day  will  not  amount  to  a 
breach  of  the  wan-anty  to  sail,  if  such  delay  were  accidental 
and  unforeseen. 

The  ship  Ca2>el  was  on  the  20th  August  insured,  "  lost  or  B< 
not  lost  at  and  from  Jamaica  to  London,  warranted  to  have 
sailed  on  or  before  the  1st  of  August."  The  ship,  being 
completely  laden  and  in  every  respect  prepared  for  her 
voyage  to  London,  sailed  from  St.  Anne's  Bay,  on  the  north 
coast  of  the  island  of  Jamaica,  upon  the  2Gth  of  July 
(before  the  day  limited  in  the  warranty),  for  Bluefields  (an 
open  roadstead  on  the  south  coast  of  the  same  island,  and 
therefore  out  of  the  ship's  direct  course  to  England),  in 
order  to  join  convoy  there,  Blueficlils  being  the  general 
rendezvous  for  convoy  on  the  Jamaica  station.  At  Blue- 
fields  on  the  29th  of  July,  convoy  not  being  tliere,  the 
ship  was  detained  by  an  embargo,  under  order  of  go- 
vernment till  the  6th  of   August  (after  the  day  limited  in 


o    o 


562  EXPRESS  WARRANTIES  [PART  II. 

the  warranty),  when  she  finally  sailed  with  the  convoy  for 
England. 

Lord  Mansfield  and  the  rest  of  the  Court  of  King's  Bench 
were  of  opinion  that  the  voyage  homewards  had  begun  from 
St.  Anne's,  and  that  the  ship  had  sailed  within  the  meaning 
of  the  warranty,  when  she  left  St.  Anne's  Bay  on  the  26th  of 
July.^  "  The  great  distinction,"  Lord  Mansfield  said,  "  was 
this,  that  the  ship  sailed  from  St.  Anne's  for  England  by  the 
way  of  Bluefields,  and  that  it  was  not  a  voyage  from  St 
Anne's  to  Bluefields  with  any  object  or  view  distinct  from  the 
voyage  to  England.  If  the  captain,"  said  his  Lordship,  "  had 
gone  first  to  Bluefields,  for  any  purpose  independent  of  the 
voyage  to  England,  to  have  taken  in  water  or  letters,  or  to 
have  waited  in  hopes  of  convoy  coming  there,  none  being 
ready,  that  would  have  given  it  the  condition  of  one  voyage 
from  St.  Anne's  to  Bluefields,  and  another  from  Bluefields  to 
England."  * 
Thelluason  r.  A  French  ship,  insured  "at  and  from  Guadaloupe  to  Havi-e," 

Fergusson. 

and  "  warranted  to  sail  on,  or  before,  the  31st  of  December," 
sailed  from  Point  k  Pitre  (her  port  of  loading  in  Guadaloupe), 
on  the  24th  of  October,  being  then  completely  loaded  and 
provisioned  and  duly  cleared  out  for  her  voyage  to  France. 
By  the  greatest  exertions  she  had  sailed  on  the  24th  in  order 
to  join  a  convoy  advertised  to  sail  on  the  25th  from  Basse- 
terre, a  fort  and  open  roadstead  in  Guadaloupe,  l)ring  directly 
in  the  course  of  her  voyage  to  France.  A  condition  had  been 
inserted  in  her  clearance  from  Point  k  Pitre,  that  she  should 
pass  by  Basseterre,  in  order  there  to  take  on  such  govern- 
ment orders  or  despatches  as  might  then  be  ready  for  Europe. 
The  captain  swore  at  the  trial,  that,  when  he  sailed  from 
Point  k  Pitre  he  expected  to  find  a  convoy  at  Basseterre, 
and  to  proceed  immediately  with  it  on  his  voyage  without 
any  interruption  ; — that  had  he  arrived  at  Basseterre  in  the 
daytime,  as  he  had  expected  to  do,  he  did  not  mean  to  have 
dropped  anchor  there  at  all,  but  merely  to  have  sent  in  his 


*  Bond  r.  Nutt,  2  Cowper,  601.  stance  of  this  in  the  case  of  Cruick- 

'  See  2  Cowp.  608, 609.     See  an  in-       shank  o.  Jansen,  2  Taunt.  301. 
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boat  to  take  such  despatches  as  might  then  be  ready ; — arriv- 
ing, however,  at  night,  and  too  late  for  the  expected  convoy, 
that  his  ship,  pontrary  to  his  anticipation,  was  detained  at 
Basseterre,  by  the  orders  of  government,  till  the  10th  of 
January. 

Upon  this  state  of  facts  Lord  Mansfield  and  the  Court  of 
King's  Bench  unanimously  held,  that,  as  the  voyage  had  been 
bond  fide  commenced  when  the  ship  sailed  from  Point  k  Pitre 
on  the  24th  of  October,  and  was  afterwards  stopped  by  un- 
foreseen accident  at  Basseterre,  the  warranty  had  been  com- 
plied with.* 

Where  the  captain,  at  the  time  of  sailing  from  his  port  of  T 
clearance,  knew  of  the  embargo,  and  sailed  into  it,  but  swore  ej 
he  thought  the  embargo  was  only  meant  to  prevent  ships  ^ 
from  departing  without  convoy, — that  he  expected  to  meet 
with  convoy  on  arriving  at  the  place  of  rendezvous, — and  that 
the  embargo  would  thereupon  immediately  cease,  and  leave 
him  to  pursue  his  voyage  the  same  day  without  interruption  ; 
the  jury  believing  this  evidence  gave  a  verdict  for  the  plain- 
tiff, which  the  Court,  on  motion  for  a  new  trial,  refused  to 
disturb ;  though  they  admitted  that,  if  the  captain,  on  sailing 
from   his   port   of  clearance,   had   expected   and   meant   to 
wait  for  convoy,  it  would  not  have  been  a  sailing  on  the 
voyage.' 

Under  a  policy  "  at  and  from  Surinam,  and  all  or  any  of  W 
the  West  Indian  Islands  (except  Jamaica)  to  London,"  with  a 
warranty  "to  sail  on  or  before  the  1st  of  August,"  the  ship 
sailed  from  Surinam,  where  she  had  cleared  out,  completely 
loaded  and  provisioned  for  the  homeward  voyage,  before  the 
day,  and  thence  proceeded  to  Tortola,  not  out  of  her  usual 
course  to  England,  in  order  to  join  convoy,  with  which  she 
finally  sailed  thence  after  the  day.  The  Court  held,  that  the 
ship  had  satisfied  her  warranty,  by  sailing  from  Surinam 
before  the  day.  Lord  EUenborough  said  that  as  Surinam  was 
proved  to  have  been  the  ship's  final  port  of  loading,  the  case 

»  Thellusson  v,  Fergnsaon,  1  Dougl.       iwtls. 
%^\.     See  also  Thellusaon  v.  Staples,  '  Earle  v.  Harri«,  1  Doupjl.  357. 

and  Same  r.  Pigou,  1  rougl.  360,  in 
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State  of  tbe 
ship  requisite  to 
satisfy  this 
warranty. 


Ridsdale  v. 
Newohani. 


Pitiegrew  tK 
Priugie. 


was  the  same,  as  though  that  place  only  had  been  mentioned 
in  the  policy  as  the  termimLS  d  qw),  and  one  of  the  special 
jury  stated  that  such  was  the  construction  universally  put 
upon  these  policies  in  the  city  of  London.* 

In  all  cases  a  warranty  "  to  sail,"  means  "  to  sail  on  the 
voyage  insured,"  before  the  day  limited,  with  the  intention 
of  at  once  prosecuting  it,  and  in  a  state  of  perfect  fitness  and 
preparation  for  completing  it,  unless  the  voyage  insured  be 
such  as  to  require  a  different  complement  of  men  or  state  of 
equipment  in  different  paits  of  it.  What  will  not  satisfy 
such  a  warranty  may  be  seen  from  the  following  cases. 

"  It  is  clear,"  says  Lord  Tenterden,  "  that  a  warranty  to  sail, 
without  the  word  "  from,"  is  not  complied  with  by  the  vessel's 
raising  her  anchors,  getting  under  sail,  and  moving  onwards, 
unless,  at  the  time  of  the  performance  of  these  acts  she  has 
everything  ready  for  the  performance  of  the  voyage,  and  such 
acts  are  done  at  the  commencement  of  it,  nothing  remaining 
to  be  done  afterwards."' 

.  A  policy  "  at  and  from  Portneuf  (a  place  on  the  St.  Law- 
rence about  thirty  miles  above  Quebec)  to  London,"  contained 
a  warranty  "  to  sail  on  or  before  the  28th  of  October."  On 
the  2Gth  of  October,  the  ship  dropped  down  the  river  from 
Portneuf,  where  she  had  completed  her  loading,  to  Quebec, 
the  first  place  at  which  she  could  obtain  her  clearances,  with 
a  crew,  which,  though  suflScient  for  the  river  navigation,  was 
not  so  for  her  sea  voyage  across  the  Atlantic.  She  arrived 
at  Quebec  on  the  evening  of  the  28th,  but  did  not  complete 
her  crew,  nor  obtain  her  clearances  at  the  Quebec  custom- 
house till  the  29th,  and  did  not  actually  leave  the  port  of 
Quebec  till  the  30th  ;  this  was  held  not  to  be  a  compliance 
with  the  wananty.* 

A  time  policy  was  efiected,  subject  to  certain  rules  pro- 
viding "  that  vessels  should  not  sail  to  certain  ports  of  British 
North   America   from    ports    in   Ireland,   after   the    1st  of 


1  Wright  V.  Shiffner,  2  Camp.  247 ; 
S,C,n  East,  515. 

*  In  Lang  v.  Anderdon,  3  B.  &  Cr. 
495,  499;  5.  P.  Thompson  v.  Gillos- 


pey,  5  £.  &  B.  209— a  case  of  charter- 
party. 

'  i^idsdale  v.  Newnham,   4  Camp. 
Ill ;  S.  a.  3  M.  &  SeL  450. 
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September  ;"  and  "  that  the  time  of  clearing  at  the  custom- 
house should  be  deemed  the  time  of  sailing,  provided  the  ship 
were  then  ready  for  sea."  The  plaintiff's  ship,  then  lying  in 
the  Ballyshannon  river,  under  charter  for  Miraraichi,  in  New 
Bnmswick  (a  port  within  the  terms  of  the  nilc),  was  cleared 
at  the  Sligo  custom-house  on  the  29th  of  August,  with  all  her 
stores  and  provisions  on  board,  but  only  fifteen  tons  of  ballast 
instead  of  fifty.  This  lack  of  ballast  was  to  enable  her  to 
cross  the  bar  of  the  river,  and  boats  were  waiting  outside  to 
complete  the  ballasting,  which  might  have  been  accomplished 
before  dark  on  the  1st.  On  that  mornings  however,  the  ship 
struck  twice  before  she  could  cross  the  bar,  and  the  master 
then  put  over  to  Killybegs,  on  the  other  side  of  Donegal  Bay, 
to  see  what  damage  she  had  sustained  ;  she  was  uninjured, 
and  the  ballasting  was  completed  at  Killybegs,  but  not  till 
the  4th  of  September,  and  the  ship  did  not  finally  sail  till 
the  8th.  The  Court,  on  these  facts,  held,  1st,  that  the  war- 
ranty not  to  sail  after  the  1st  of  September  had  not  been 
complied  with  ;  and,  2ndly,  that  the  ship,  at  the  time  she 
cleared  out  at  Sligo,  was  not  ready  for  sea.^ 

By  a  time  policy  the  ship  was  "warranted  not  to  sail  C^] 
foreign  after  the  time  limited  in  certain  club  rules :"  she  was 
bound  for  the  Bay  of  Fundy,  from  Dublin,  and  the  last  day 
for  sailing,  by  the  club  rules,  was  the  1st  of  September ;  by 
another  rule  (No.  9)  it  was  declared  that  the  time  of  clearing 
at  the  custom-house  should  be  deemed  the  time  of  sailing, 
provided  the  ship  was  then  ready  for  sea.  On  the  fSlst  of 
August,  the  ship,  then  lying  in  St.  George's  Dock,  Dublin, 
was  cleared  out  at  the  Dublin  custom-house,  with  a  complete 
crew  engaged,  but  an  insufficient  complement  of  men  on 
l)oard  for  the  sea  voyage.  Early  in  the  morning  of  the  1st 
of  September,  the  ship,  with  the  same  incompetent  crew  on 
board,  dropped  down  the  river  to  the  Pigeon  Hole,  and  in  the 
course  of  that  day  the  whole  crew  came  on  board,  but  the 
wind  being  unfavourable,  the  ship  did  not  sail  from  the 
Pigeon  Hole,  and  quit  the  port  of  Dublin,  till  the  morning  of 

*  Pittegrew  v.  Priuplc,  3  B.  &  Ad.  514. 
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the  2nd  of  September.  It  was  held,  that  the  warranty  not 
to  sail  after  the  Ist  of  September  was  not  satisfied  ;  and  sup- 
posing the  9th  rule  to  be  incorporated  by  reference  into  the 
policy,  that  the  ship  was  not  ready  for  sea  on  the  31st  of 
August,  when  she  cleared  at  the  custom-house,  as  she  had 
not  then  a  full  crew  on  board.* 
Involuntary  If,  however,  the  ship  has  broken  ground  on  her  sea  voyage, 

wards^uTof  no^'     ^^^  ^^^®  S^^  fairly  under  sail  for  her  place  of  destination,  on 
*^"^**  or  before  the  day  limited  in  the  warranty,  though  she  may 

have  gone  ever  so  little  a  way,  and  afterwards  put  back  from 
stress  of  weather,  apprehension  of  an  enemy  in  sight,  or  be 
stopped  by  an  embargo,  or  be  in  any  way  afterwards  involun- 
tarily detained,  yet,  as  there  was  a  beginning  to  sail  on  the 
voyage  insured  on  or  before  the  day,  the  warranty  will  be 
held  to  have  been  complied  with.' 
Distance  no  teit       Great  distance  on  her  sea  voyage  is  not  necessary  to  prove 

compliance,  yet  she  must  have  actually  quitted  her  moorings, 
and  broken  ground,  so  as  boTid  fide  to  have  commenced  the 
voyage  insured. 
Neiaon  p.  Sal-  Under  a  policy  on  sugars  "  at  and  from  Tobago  to  London," 

with  a  warranty  to  sail  on  or  before  the  10th  of  August, 
the  ship  took  out  her  clearances  for  London  on  the  voyage 
insured  on  the  9th  of  August,  and  on  the  10th  had  finally 
completed  her  loading  and  got  her  passengers  on  board.  The 
ship  was  at  that  time  moored  in  Tobago  Bay  by  her  bower 
anchor  and  a  stream  anchor,  and  there  was  no  impediment  to 
her  sailing  but  the  wind.  The  stream  anchor  was  raised  that 
day,  some  of  the  sails  were  set,  and  the  vessel  moved  forward 
about  thirty  fathoms,  by  heaving  in  that  quantity  of  the 
cable  of  the  bower  anchor;  but  when  they  were  about  to 
heave  the  bower  anchor,  the  captain,  seeing  a  heavy  swell 
setting  into  the  bay,  desisted,  fearful,  if  he  departed  that 

*  Qraham  v.  Borras,  5  B.  &  Ad.  of  Littledale,  J.,  held,  that  the  word 

1011.     With  regard  to  the  construe-  then  must  be   referred  to  the  time 

tion  of  the  ninth  nile,   **  The  time  of  clearing. 

of  clearing  at  the  Custom  House  to  *  Per  Lord  Mansfield,  in  Bond  v. 

be  deemed  the  time  of  sailing,   pro-  Nutt,  2  Cowp,  607.    AndseeThellua- 

vided  the  ship  is  then  ready  for  sea,"  son  v,  Fergusson  (there  cit^d) ;  Earle 

the  wbol«  Court,  with  the  exception  ».  Harris,  1  Dougl.  357. 
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day,  that  he  should  be  lost  in  getting  out.  Next  morning, 
the  11th,  she  weighed,  and  finally  left  the  port,  having 
had  no  communication  with  the  shore  after  the  morning 
of  the  10th.  Lord  Tenterden,  however,  held  that  this  was 
not  a  compliance  with  the  waiTanty.^ 

Moreover,  the  quitting  of  her  moorings  on  the  day  named  It 
must  also  appear  to  be  with  the  bond  fide  intention  of  forth- 


cei 
vo 


with  prosecuting  the  voyage,  and  not  merely  and  solely  for 
the  sake  of  complying  with  the  warranty. 

A  time  policy  was  effected  on  the  ship  Cyclojys,  "  warranted  Cc 
not  to  sail  for  British  North  America  after  the  15th  day  of 
August,  1831."  She  was  lying  in  the  custom-house  dock, 
Dublin,  chartered  for.  a  voyage  to  Quebec  ;  and  on  the  morn- 
ing of  the  15th,  being  then  in  all  respects  ready  for  sea,  was 
cleared  at  the  custom-house,  and  hauled  out  of  dock  into  the 
river,  for  the  purpose  of  proceeding  on  her  voyage.  The 
wind,  however,  was  blowing  so  dead  against  the  ship  that  no 
sail  could  be  set ;  she  was,  nevertheless,  warped  down  the 
river  till  the  tide  ebbed,  when  she  grounded  ;  next  day,  the 
wind  still  being  right  against  her,  she  was  warped  down  to  a 
point  beyond  which  her  further  progress,  in  that  way,  became 
impossible,  and  where  she  again  took  the  ground  at  the  ebb. 
On  the  17th  the  wind  shifted,  and  she  immediately  set  sail 
and  put  out  to  sea  on  her  voyage. 

The  Court  said,  the  question  turned  on  the  intention  of 
the  captain.  If  he  moved  his  vessel,  not  merely  for  the 
purpose  of  complying  with  the  warranty,  but  also  with  the 
bond  fide  intention  of  placing  her  in  a  more  favourable 
position  with  regard  to  the  prosecution  of  her  voyage,  they 
thought  such  a  movement  would  be  in  compliance  with  the 
warranty  ;  but  if  the  breaking  gi'ound  and  warping  down  was 
merely  to  comply  with  the  letter  of  the  warranty,  it  would 
not  be  a  sufficient  commencement  of  the  voyage.  The  case 
went  to  a  new  trial  as  to  the  master's  intention.^ 

The  second  jury  found  that  the  master  intended  to  put  the 
ship  in  a  better  position  for  the  prosecution  of  the  voyage, 

'  Kelson    v.    Salvador,    Mood.     &  •  Cochrane    p.   Fisher,  2  Cr.  &  M. 

Malk.  309.  581 ;  6'.  C.  4  Tyr.  424. 
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and  not  merely  to  fulfil  the  warranty,  and  yet,  that  at  the 
time  when  the  ship  quitted  the  dock,  they  knew  it  was 
impossible  to  go  to  sea  that  day.  On  this  verdict  the  Court 
of  Exchequer  gave  judgment  for  the  plaintiff,  and  the  Court 
of  Errors  confirmed  their  judgment,  on  the  ground  "  that  the 
facts  clearly  showed  that  the  ship  was  in  the  prosecution  of 
her  voyage  on  the  15th  of  August,  having  on  that  day  made 
a  movement,  though  in  the  river,  for  the  purpose  of  pro- 
ceeding to  sea,  and  over  the  sea  to  North  America."* 

In  this  case,  it  was  contended  by  the  counsel  for  the 
underwriter,  that  a  warranty  not  to  sail  "  for  "  a  given  place 
of  destination  after  a  certain  day,  could  not  be  satisfied  by  a 
sailing  "from"  the  port  of  loading  after  that  day :  the  Court 
said,  that  however  this  might  have  been  in  cases  where  a 
definite  terminus  A  quo  is  named  in  the  policy  (as  to  which 
they  gave  no  opinion),  yet  in  the  case  of  a  time  policy,  such 
could  not  be  the  true  construction  ;  but  that  such  a  warranty 
in  such  a  policy  would  be  complied  with  if  the  ship  was  in 
fact  in  the  prosecution  of  any  voyage  from  any  place,  which 
voyage  was  not  proved  to  have  commenced  after  the  given  day.' 
Bonillon  ».  It  is  no  breach  of  this  warranty,  however,  if  the  ship  sail 

^^  °*  on  or  before  the  day  specified  in  a  state  commensurate  with 

her  then  risk,  although  not  adequate  to  a  diflferent  risk  at  a 
diflferent  stage  of  the  voyage.  A  vessel  insured  at  and  from 
Lyons  to  Galatz,  and  warranted  to  sail  on  or  before  the  15th 
of  August,  started  on  her  voyage  from  Lyons  on  the  24th  of 
July  with  a  river  crew  and  captain,  and  without  her  masts, 
anchors,  and  other  heavy  articles.  At  Aries,  on  the  28th, 
she  took  on  board  her  sea  captain  and  some  of  her  sea-going 
crew,  and  did  what  was  necessary  to  fit  her  for  the  voyage  to 
Marseilles.  There,  on  the  29th,  she  necessarily  called  for  her 
licence,  and,  according  to  custom  and  convenience,  otherwise 
prepared  for  the  sea  voyage,  on  which  she  sailed,  after  no 
unreasonable  delay,  on  the  23rd  of  August  The  condition 
in  which  she  sailed  from  Lyons  being  necessary  and  proper 
to  her  river  passage,  the  Court  held,  that  she  had  sailed  on 

»  Cochrane  v.  FiBher,  in  error,  1  Cr.  '1  Cr.  M.  k  R.  818,  per  Lord  Den- 

M.  &U.809;  £r.  a5  Tyr.  496.  man,  C.  J. 
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or  before  the  15th  of  August  on  the  voyage  insured,  within 
the  meaning  of  the  warranty.* 

We  proceed  now  to  notice  those  cases  which  have  been  •* 
decided  on  warranties  "to  depart"  and  "  to  sail  from."  f^ 

Under  a  policy  "  lost  or  not  lost,  at  and  from  Memel  to  her  m. 
port  of  discharge  in  England,  warranted  to  depart  on  or  q^ 
before  the  15th  of  September,"  The  Neptunus  having  com- 
pleted her  loading,  and  cleared  at  the  custom-house  of  Memel 
on  the  9th  of  September,  in  a  state  of  perfect  readiness  for 
her  voyage,  hove  up  her  anchor,  and  dropped  down  the  river, 
with  the  intention  of  at  once  proceeding  to  sea  ;  a  change  of 
wind,  however,  obliged  her  to  lie  to  at  a  place  in  the  river, 
still  within  the  limits  of  the  port  of  Memel,  till  the  21st, 
when  she  finally  got  to  sea.  Lord  EUenborough,  at  the  trial, 
held  that  a  warranty  "to  depart  on  or  before  the  15th  of 
September,  must  mean  that  she  should  be  out  of  the  port  of 
Memel  and  at  sea  by  the  given  day,  but  she  was  still  in  that 
port  on  the  day,  and,  therefore,  the  warranty  was  not  com- 
plied with."*  The  Court  of  King's  Bench  supported  this 
ruling;'  and  in  another  action  on  the  same  policy  in  the 
Court  of  Common  Pleas,  the  unanimous  judgment  of  that 
Court  was  given  the  same  way.^ 

A  warranty  "  to  sail  from "  receives  precisely  the  same 
meaning  as  a  warranty  "  to  depart ;"  this  was  admitted  in  the 
following  case,  the  only  question  being  as  to  what  in  mercJan- 
tile  usage  were  the  limits  of  the  port  of  departure,  with 
reference  to  ships  of  the  burden  of  that  insured. 

A  policy  was  effected  on  goods  "  by  sliij)  or  ships "  at  Li 
and  from  Demerara  to  London,  warranted  to  sail  from 
Demerara  on  or  before  the  1st  of  August,  1823.  Goods 
under  this  policy  were  shipped  by  a  vessel  of  small  burden, 
then  Ipng  in  the  river  of  Demerara,  opposite  the  town,  such 
being  the  proper  usual  place  of  loading  and  clearing  out  for 

*  Bouillon  r.  Lupton,  33  L.  J.  (C.  P.)  Camp.  84. 

37.    See  Biccard  v.  Shepherd,  14  Moo.  ^  S.  0.  3  Maulo  &  Sel.  461. 

P.O.  471.  *  S.C.6  Taunt.  240,  and  1  Mai-sh. 

'  Moir  V.  Royal  Exch.  Asa.  Co.,  4  R.  570. 
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ships  of  her  tonnage.  On  the  Ist  of  August  the  ship  had 
loaded,  cleared,  unmoored,  and  dropped  down  the  river  to  a 
place  beyond  its  mouth.  It  appears  that  large  vessels  only 
take  in  part  of  their  cargo  at  the  river  anchorage,  and  do  not 
complete  their  loading  or  obtain  their  clearances  until  they 
get  outside  a  shoal,  commencing  about  three  miles  beyond 
the  river  mouth.  The  ship  in  question  did  not  get  to  the 
outside  of  this  shoal  till  the  3rd  of  August,  and  soon  after 
this  was  lost.  Abbott,  C.  J.,  and  the  Court  of  King's  Bench 
held,  upon  this  evidence,  that  as  the  ship  was  of  small  burden, 
she  must  be  considered,  according  to  the  usage  of  the  place, 
as  having  "sailed  from  Demerara"  on  the  1st  of  August, 
within  the  meaning  of  the  warranty.* 
Baines  r.  Hoi-  Under  a  policy  on  ship  "  at  and  from  New  York  to  Quebec, 

during  her  stay  there,  thence  to  the  United  Kangdom,  the 
said  ship  being  warranted  to  sail  from  Quebec  on  or  before 
the  1st  of  November,  1853,"  the  Court  held  the  underwriters 
liable  for  the  loss  of  the  ship  while  on  the  voyage  between 
New  York  and  Quebec  although  after  the  1st  of  November, 
1853 ;  the  warranty  applying  only  to  the  part  of  the  voyage 
between  Quebec  and  England,  and  not  to  the  part  between 
New  York  and  Quebec' 


land. 


Warranty  to  lail       As  to  the  warranty  to  sail  with  convoy,  it  does  not  appear 

with  convoy.  •imi  t-iiii  .i 

necessary  to  state  in  detail  the  cases  decided  under  the  expired 

convoy  acts.  The  following  is  an  enumeration  of  the  five  re- 
quisites established  by  the  authority  of  these  cases,  as  being 
essential  to  a  sailing  with  convoy : — 1.  It  must  be  with  the 
regular  convoy  appointed  by  government ;  2,  from  the  place 
of  rendezvous  appointed  by  government;  3,  it  must  be  convoy 
for  the  voyage ;  4,  under  proper  sailing  instructions  received 
from  the  officer  in  command  ;  and,  5,  she  must  depart  with 
convoy,  and  continue  with  it  till  the  end  of  the  voyage,  unless 
separated  by  necessity. 

*  Lang  V.  Anderdon,  3  B.  &  Cr.  >  Balnea  v.  Holland,  10  Ezch.  Rep. 

495.  802;  24  L.  J.  (Exch.)  264. 


CHAP,  in.]  AS  TO  NEUTRALITY. 


During  maritime  war  it  becomes  important  for  underwriters  ^ 
to  ascertain  whether  the  ship  or  goods  insured  are  liable  to  — 
capture ;  and,  to  avoid  this  risk,  it  is  customary  where  it  is 
proposed  to  insure  as  neutral,  for  the  underwi'iters  to  require 
a  warranty  of  the  ship  or  goods  as  neutral  property.  This 
is  usually  effected  by  inserting  in  the  policy  the  words  "  war- 
ranted neutral,"  or  "warranted  neutral  propeiiy,"  or  some- 
times without  any  formal  clause  of  warranty,  by  describing  the 
ship  or  goods  as  of  a  neutral  nation,  as,"  an  American  ship,"  "a 
Dane,"  "a  Swedish  brig,"  &c.,  which  we  have  already  seen 
is  held,  when  the  circumstances  of  the  time  give  it  such  signi- 
ficance, to  have  the  same  effect  as  any  more  formal  clause.* 

The  meaning  of  a  warranty  of  neutrality  is  not  only  that  M 
the  ship  or  goods  shall  be  neutral-owned  at  the  time  the  n^ 
policy  is  effected,  but  that,  as  far  as  depends  on  the  conduct 
of  the  assured  or  his  agents,  they  shall  continue  neutral  with 
a  view  of  being  protected  on  the  voyage,  and,  consequently, 
that  the  ship  shall  be  navigated  according  to  the  law  of 
nations.  This  involves  her  being  furnished  with  all  the  do- 
cuments and  papers  which  are  the  evidences  of  her  neutrality, 
and  her  obseiTance  of  the  regulations  of  those  international 
treaties  to  which  she  is  bound  to  conform.'^ 

If,  at  the  time  the  policy  is  effected,  the  ship  or  goods  be  l= 
not  owned  by  persons  either,  politically  speaking,  the  subjects 
of  a  neutral  country,  or  having  the  commercial  character  of 
subjects  of  such  country ;  or  if  the  ship  be  not  properly  docu- 
mented as  a  neutral  ship,  this  is  a  breach  ab  initio  of  the 
warranty  of  neutrality.*  So  also,  if,  in  the  course  of  the 
voyage,  the  ship  violate  the  laws  of  blockade,  or  resist  the 
right  of  search,  or  in  other  way  conduct  herself  so  illegally 
as  to  forfeit  her  character  of  neutrality,  this   is   equally  a 

'  Baring  r.  Claggett,  3  B.  &  P.  201 ;  ^  1  Marshall,  Ins.  410 ;  1  Phillips, 

Lothian  r.  Henderson,  ibid.  499 ;  Bar-       Ins.  no.  783. 
ing  r.  Christie,  5  East,  398.  ^  Baring  v.  Claggett,  3  B.  &  P.  201. 
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Assured  under- 
takes only  for 
things  within 
his  control. 


breach    o^  warranty,   which  frees  the  underwriter   from  all 
liability  on  the  policy. 

A  warranty  of  neutrality,  however,  only  means  "  that 
things  beyond  the  control  of  the  assured  stand  so  at  the  time, 
not  that  they  shall  continue  so."  If,  for  instance,  at  the  time 
the  policy  is  made,  the  property  warranted  neutral  be  really 
owned  by  neutrals,  it  is  no  breach  of  warranty  if  these  par- 
ties become  enemies'  by  the  subsequent  breaking  out  of  hos- 
tilities between  the  state  of  which  they  are  subjects,  and  that 
in  which  the  policy  is  made.  The  assured  warrants  that  the 
ship  and  cargo  are  neutral  when  the  policy  is  effected.  The 
risk  of  future  war  is  undertaken  by  the  underwriter.*  The 
assured,  indeed,  pledges  himself  that  the  neutrality  of  the 
ship  during  the  risk  shall  not  be  forfeited  by  any  acts  or 
omissions  of  himself  and  his  agents. 


Breaches  of  the 
warranty. 


What  oonsti- 
tutes  neutral 
ownership. 


Domicil. 


J 


/ 


All  property  warranted  neutral  must,  at  the  commence- 
ment of  the  risk,  be,  and,  as  far  as  depends  on  the  assured  or 
his  agents,  must  continue  till  the  end  of  it,  to  be  neuljal- 
owned, — the  property,  that  is,  of  those  who  either  by  birth  or 
domicil  are  for  commercial  purposes  neutrals.* 

Having  elsewhere  discussed  the  question  as  to  what  con- 
stitutes neutrality  for  commercial  purposes,  it  will  be  sufficient 
in  this  place  shortly  to  recapitulate  the  principal  points  as  to 
neutral  ownership. 

The  great  principle  is,  that  all  men  take  their  commercial 
character  from  the  place  of  their  domicil.  "  All  pei-sons  who 
reside  and  cany  on  business  in  a  countiy,  reaping  the  advan- 
tages of  its  trade,  and  contributing  to  its  well-being,  must. 


1  Eden  v.  Parkison,  2  DougL  732a, 
the  S,  P,  was  ruled  in  Saloucci  v. 
Johnson,  2  Park,  Ins.  716,  and  con- 
firmed in  Tyson  v.  Gumey,  8  T.  R. 

477. 

The  text  is  sustained  by  the  cases, 
but  the  cases  are  no  longer  law, 
as  Mr.  Amould  has  shown,  ante,  p. 
118.  War  dissolves  all  civil  contracts 
still  executory  between  enemies,  Mac- 
lachlan,  Ship.  473,  475,  and  policies 


are  thereby  null.  If  the  insurer's  go- 
▼emment  is  not  a  hostile  belligerent, 
the  policy  continues  valid,  though  the 
risk  be  aggravated  by  the  government 
of  the  assured  having  become  belli- 
gerent, and  there  is  no  breach  thereby 
of  this  warranty,  if  the  ship  was  neu- 
tral at  the  making  of  the  policy.  Ante, 
p.  610,  note  Z.—Ed. 

«  Woohner  v.  Muilman,  1  W.  Bl. 
427  ;  5.  (7.  3  Burr.  1419. 
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for  the  purposes  of  trade,  be  considered  as  belonging  to  that 
country."  * 

Thus,  where  a  ship,  "warranted  American,"  belonged  at  'J^ 
the  time  of  making  the  policy  to  a  man  who,  though  an 
American  bom,  had  married  an  English  woman,  settled  his 
family  here,  was  navigating  vessels  between  America  and 
England,  and  for  the  past  year  had  resided  with  his  family  in 
this  countiy  without  quitting  it;  the  Court  held  that  this 
ship,  though  documented  as  an  American,  was  not  in  fact  an 
American-owned  ship  within  the  true  meaning  of  the  war- 
i-anty,  or  so  as  to  be  protected  by  the  American  flag.'  On 
the  other  hand,  property  belonging  to  the  native  subject  of  a 
bellifjerent  state  will  be  considered  as  neutral-owned,  within 
the  meaning  of  a  warranty  of  neutrality,  if  its  owner  be  resid- 
ing and  carrying  on  his  trade  in  a  neutral  state  at  the  time 
the  policy  was  effected.* 

It  has  been  solemnly  decided,  however,  in  the  United  in 
States,  and  no  doubt  would  be  so  held  in  this  country,  that  a 
man  cannot  acquire  a  neutral  character  for  the  purposes  of 
commercial  protection,  or  so  as  to  make  his  property  neutral 
property,  by  leaving  a  hostile  and  establishing  himself  in  a 
neutral  country,  flagrante  hello,*    '' 

Wherever  a  man  may  reside  and  whatever  political  cha-  Ei 
racter  he  may  have  by  birth,  whether  enemy,  neutral  or  ally,  ^o 
yet  if  during  war  time  he  keeps  up  a  commercial  establish- 
ment in  a  hostile  country,  either  alone  or  in  partnership,  all 
property  connected  with  such  commercial  establishment  is 
liable  to  hostile  capture,  and,  therefore,  not  neutral  within  the 
meaning  of  a  warranty  of  neutrality.* 


*  Per  Lord  Kenyon  in  Tabls  r. 
Bendelack,4  Esp.  109. 

a  Tabbs  v.  Bendelack,  4  Esp.  207 ; 
51  C  3  B.  &  P.  207,  note.  A  strong 
case,  as  it  appeared  that  the  pkintiif 
had  an  animut  revcrlendi  to  Ameiica 
in  that  very  ship  on  the  termination  of 
her  then  voyage.  See  also  Wilson  v. 
Marryatt,  8  T.  R.  31 ;  M'Connell  r. 
Hector,  3  B.  A  P.  113;  The  Indian 
Chief,  3  C.  Bob.  Ad.  R.  12  ;  The  Anna 
Catherina^  i  C.  Rob.  Ad.  R.  107 ;  The 


President,  5  C.  Rob.  Ad.  R.  277. 

»  M'Connell  n  Hector,  3  B.  &  P. 
113;  The  Emanuel,  1  C.  Rob.  Ad.  R. 
219. 

<  The  Dos  Hermanos,  2  Wheaton,  76. 

*  The  Vigilantia,  1  C.  Rob.  Ad.  R. 
1  ;  The  Susa,  2  C.  Rob.  Ad.  R.  251 ; 
The  Portland,  3  C.  Rob.  Ad.  R.  41. 
The  rule  is  the  same  in  the  United 
States :  see  1  he  Indiana,  2  Galiison'a 
Rep.  268 ;  The  Antonia  Joanna,  1 
Wheaton,  159. 
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Property  not 
wholly  nential 
owned. 


Property  in 
transit. 


If  he  that  carries  on  business  both  in  the  belligerent  and 
in  the  neutral  country  resides  in  the  latter,  then  whatever 
may  be  his  national  character  by  birth,  his  property  con- 
nected with  his  trading  establishment  in  the  neutral  country 
is  neutral  for  all  the  purposes  of  protection  against  hostile 
capture,  and  therefore  within  the  meaning  of  the  warranty.' 

It  has  been  decided  in  the  United  States,  and -apparently 
on  sound  principles  of  law,  that  under  a  warranty  of  neu- 
trality the  property  must  be  wholly  owned  by  neutrals,  and, 
if  a  belligerent  be  interested  in  any  part  thereof,  though 
it  be  as  cestui  que  trust,  this  falsifies  the  warranty.* 

If  the  property  which  is  the  subject  of  the  insurance  be  in 
transit  or  in  a  course  of  consignment  from  a  vendor  to  a 
vendee,  it  is  not  enough,  in  order  to  satisfy  a  warranty  of 
neutrality,  that  the  property  be  neutral-owned  at  the  com- 
mencement of  the  transit,  for  if  it  be  consigned  by  neutral 
owners  to  a  hostile  destination  in  pursuance  of  a  contract 
made  during  war,  it  is,  by  the  mle  of  English  law,  liable  to 
hostile  capture  while  in  transit.  The  hostile  nature  of  its 
destination  affects  its  character  from  the  commencement,  and 
works  a  forfeiture  of  its  neutrality. 

The  rule  here  is,  that  neutral  property  going  to  be  deli- 
vered in  the  belligerent  country,  and  under  a  contract  to 
become  the  property  of  the  belligerent  immediately  on  arrival, 
if  taken  in  transit,  is  to  be  considered  as  belligerent  property, 
unless  the  contract  was  made  in  time  of  peace  and  without 
any  contemplation  of  war.' 

It  makes  no  diflference  if  it  be  agreed  between  the  neutral 
consignor  and  the  belligerent  consignee  that  the  goods  shall 
be  at  the  risk  of  the  former  till  delivered  ;  ^  such  agi*eements 
being  held  fraudulent,  and  necessarily  so,  as  they  would  cover 
all  belligerent  property  while  on  the  high  seas.* 


1  The  Portland,  3  C.  Rob.  Ad.  R. 
41 ;  The  Herman,  4  C.  Rob.  Ad.  R. 
228 ;  The  Jonge  Classina,  5  C  Rob. 
Ad.  R.  297. 

-  Murray  v.  United  Ina.  Co.,  2 
Johnson,  168,  cited  1  Phillips,  no.  700 ; 
and  see  also  Galbraith  v.  Gracie, 
Condy's  Marshall,  388,  note. 


>  The  Sally,  8  C.  Rob.  Ad.  R.  800, 
note ;  Vrow  Margaretha,  1  C.  hob.  Ad. 
R.  336  ;  The  Jan  Frederick,  5  C.  Rob. 
Ad.  R.  128. 

*  The  Atlas,  8  C.  Rob.  Ad.  R.  299. 

*  The  Courts  in  New  York  dissent 
from  this  rule  altogether,  and  their 
Judges  have  declared  it  to  be  rather 
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On  the  other  hand,  goods  which  are  hostile  owned  at  the 
commencement  of  the  transit,  do  not  acquire  a  new  character 
by  a  neutral  destination  ;  the  principle  assumed  in  this  case 
being,  that  property  which  has  a  hostile  character  at  the 
commencement  of  the  risk  cannot  change  that  character 
while  it  is  in  transit,  so  as  to  protect  it  from  capture.' 

The  rule  in  short  was,  that  if  either  neutral  goods  were 
shipped  with  a  hostile  destination,  or  hostile  goods  with  a 
neutral  destination,  by  virtue  of  any  contract  made  during 
war,  both  alike  were,  by  the  law  of  nations,  as  understood  in 
this  country  before  the  Declaration  of  1856,  liable  to  hostile 
capture,  and  neither,  therefore,  were  neutral  within  the  mean- 
ing of  a  warranty  of  neutrality. 


y 


A  hostile  origin  impressed  its  character  upon  the  natural  W 

or 

produce  of  the  soil,  so  much  so  that  although  it  were  cropped 
from  the  plantation  of  a  neutral,  himself  domiciled  at  the 
time  in  a  neutml  country,  it  was  in  its  transit  by  sea  during 
war  liable  to  hostile  capture ; '  and  the  same  consequence 
followed  if  it  was  contracted  for  by  a  neutral  in  contemplation 
of  war;*  unless  it  were  also  delivered  before  the  declaration 
of  war,  in  which  case  it  was  held  to  be  neutral.* 

If,  however,  the  produce  be  owned  by  a  neutral,  and  im-  -4i 
ported  from  the  hostile  colony  into  a  neutral  country,  it  is  ne 
neutral  during  its  subsequent  pa^ssage  by  re-exportation  to  a 
belligerent  country. 

The  question  in  such  cases  always  was,  whether  there  had 
been  a  hond  fixle  importation  by  the  neutral  into  his  own,  or 
whether  the  whole  transit  from  the  colony  to  the  mother 
country  was  not  one  entire  voyage.     If  such  produce  had 


"  a  rule  of  political  expediency  than  of 
international  law."  De  Wolff  v.  New 
York  Firemen's  Ins.  Co.,  20  Johnson, 
214,  I  Phillips,  Ins.,  no.  791 ;  and  as 
**  rioLiting  a  fundamental  law  of  na- 
tions.*' 6'.  (7,  in  error,  2  Cowen*8  Kep. 
56. 

>  The  Sally,  3  C.  Rob.  Ad.  R.  300  ; 
The  Atlas,    ibid.   299;     The    Anna 


Catherinn,  4  C.  Rob.  Ad.  R.  107,  113. 
See  Maclacblan  on  Ship.  477. 

»  The  Phoenix,  6  C.  Rob.  Ad  R.  20  ; 
per  Lord  Stoweli,  ibid.  167. 

=•  The  Rendsborg,  4  C.  Rob.  Ad.  R. 
121  ;  The  Jan  Frederick,  5  C.  Rob.  Ad. 
R.  128. 

^  The  Vrow  Anna  Catherina,  6  C. 
Rob.  Ad.  R.  161. 
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been  brought  into  the  ports  of  a  neutral  country  and  there 
loaded  on  board  another  ship  immediately  on  arrival,  without 
being  previously  landed ;  this,  especially  in  the  absence  of 
any  distinct  proof  as  to  the  hostile  origin  of  such  produce, 
was  held  enough  to  satisfy  a  warranty  of  neutrality.'  A 
fortiori  if  landed,  and  duties  paid  on  it  at  the  neutral  port 
previous  to  transhipment,  was  held  sufficient  to  legalize  the 
transaction  ;  *  but  merely  touching  with  such  produce  at  the 
neutral  port,  and  there  paying  a  nominal  duty,  was  not 
enough.' 

In  order  to  be  neutral  within  the  meaning  of  the  warranty, 
so  as  to  be  protected  against  hostile  capture,  the  ship  must 
be  furnished  with  all  those  documents  and  proofs  of  the 
neutral  character  of  herself  and  her  cargo  required  to  be  on 
board,  either  by  the  law  of  nations,  or  by  the  regulations  of 
international  treaties. 

The  principal  documents  and  proofs  of  neutrality  required 
by  the  law  of  nations  in  every  neutral  ship  are  the  fol- 
lowing : — 

1.  The  flag:  this  is  the  most  obvious  badge  of  the  national 
character  of  the  ship,  and  by  the  law  of  nations  she  is  liable 
as  against  herself  to  be  considered  as  belonging  to  the  nation 
so  indicated.*  A  ship  warranted  neutral  must  bear  no  other 
than  a  flag  that  was  neutral  at  the  commencement  of  the 
risk  ;  and  if  warranted  of  any  given  national  character  must 
bear  the  flag  of  that  and  of  no  other  nation. 

2.  The  passport,  sea-bidef,  sea-letter  or  pass:  this  is  a 
certificate  granted  by  authority  of  the  neutral  state,  giving 
permission  to  the  master  of  the  ship  to  proceed  on  the 
voyage  proposed,  and  declaring  that  while  on  such  voyage 
the  ship  is  under  the  protection  of  the  neutral  state.*     It  is 


*  See  Berens  v,  Rucker,  1  W.  Bl. 
813 ;  The  Polly,  2  C.  Rob.  Ad.  R.  861. 

■  The  PoUy,  2  C.  Rob.  Ad.  R.  861. 

s  The  Essex,  5  C.  Rob.  Ad.  R.  869 ; 
The  Maria,  ibid.  365 ;  The  William, 
ibid.  385. 

*  The  Success,  1  Dodson,  181 ;  The 
Vrow  Elizabeth,  5  C.  Rob.  Ad.  R.  2.  It 


must  be  carefully  borne  in  mind  that 
it  is  only  the  ship  which  thus  takes 
its  national  character  from  the  flag 
or  pass,  not  the  goods ;  The  Vreede 
Scholtys,  6  C.  Rob.  Ad.  R.  6,  note. 

•  The  Vigilantia,  1  C.  Rob.  Ad.  R. 
1 ;  The  Vreede  Scholtys,  6  C.  Rob. 
Ad.  R.  5,  note. 


CHAP.  HI.]  AS  TO   NEUTRALITY. 

indispensable  to  the  safety  of  a  neutral  ship;*  and  no 
vessel  is  permitted  to  disown  the  national  character  therein 
ascribed  to  her." 

The  form  of  it  is  frequently  and  variously  given  in  the 
commercial  treaties  contracted  between  diflferent  states,  and 
must  therefore  vary  in  each  particular  case.  Usually  it 
specifies  the  name  and  residence  of  the  captain  ;  the  name, 
property,  description,  tonnage,  and  destination  of  the  ship ; 
the  nature  and  quantity  of  the  cargo ;  the  place  from  whence 
it  comes  ;  its  destination,  &c. :  but  no  general  rule  can  be  laid 
down  on  these  points. 

In  New  York,  owing,  apparently,  to  the  language  of  one  of 
their  statutes,  which  assumes  the  distinction,  a  difference  has 
been  held  to  exist  between  a  passport  and  a  sea-letter,  the 
latter  term  being  confined  to  a  mere  certificate  of  owner- 
ship," but,  generally  speaking,  both  terms  have  the  same 
import. 

3.  The  register  or  certificate  of  registry  is  also  an  import-  Tl 

cc 

ant  document  under  this  warranty,  as  it  shows  to  whom  and  re 
to  what  port  a  vessel  belongs,  and,  being  certified  by  some 
officer  of  the  customs,  bears  with  it  a  certain  stamp  of  public 
authority.  This  however  is  not  indispensable  to  com- 
pliance with  the  warranty,  if  the  ship  possesses  others  from 
which  her  neutral  character  may  be  decisively  ascertained. 
So  it  was  held  in  the  United  States,  where  the  ship  had  a 
sea-letter  but  no  register.* 

4.  The  bill  of  sale  may  also  be  of  importance,  as  a  proof  Bi 
of  nationality,  especially  where  the  ship  appears  to  be  hostile 
built,  in  order  to  show  that,  although  she  be  so,  yet  she  has 
l)een  either  purchased  by  the  neutral  before,  or  captured,  and 
legally  condemned  and  sold  to  the  neutral  aftei',  the  declara- 
tion of  war.* 

»  1  Marshall,  Ins.  410,  citing  Hub-  '  Sleglit  r.  Rhinelander,  1  Johnson, 

ner  de  la  Saiaie des  BAtiments  neutres,  192  ;  Sleght  r.  Hartshorn,  2  Johnson, 

Put  II.  c.  3,§  10,  vol  i.  p.  242.  531,  cited  1  Phillips,  Ins.  no.  805. 

•  The  Vigilantia,   1    C.   Rob.    Ad  *  Tarker    v.    Phfrnix    Ina.    Co.,  8 

Rep.  1.     Thi*  does  not  apply  to  the  Johnson,  237,   cited   1   Phillips,  Ins, 

goods;  The  Elizabeth,  5  C.  Rob.  Ad.  no.  806. 

Kep.  2;  The  Vreede  Scholtys,  ibid.  5.  *  Per  Lord  Stowell,  The  Sisters,  5 
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The  muster-roll.        5.  The  mitster-ivU,  or  rdle  d! Equipage,  is  of  great  use  in 

ascertaining  a  ship's  national  character,  as  it  contains,  not  only 
the  names,  ages,  &c.,  but  also  the  place  of  birth  of  every  person 
of  the  ship's  company.' 

6.  The  chaiier-party,  as  it  serves  to  authenticate  many 
of  the  facts  on  which  the  proof  of  neutrality  must  rest,  ought 
always  to  be  found  on  board  chartered  ships.' 

7.  The  log-book,  if  faithfully  kept,  is  important  with  the 
same  view,  and  so  is — 

8.  The  bill  of  healthy  which  is  a  certificate,  properly  au- 
thenticated, that  the  ship  comes  from  a  place  where  no  infec- 
tious distemper  prevails,  and  is  thus  incidentally  evidence  of 
ownership. 

9.  Proofs  of  the  national  character  of  the  cargo,  as  invoices, 
hills  of  lading,  certificates  of  origin,  &c., — ^these  are  all  of  im- 
portance, as  proofs  of  the  neutral  character  of  the  goods 
warranted  neutral :  the  certificate  of  origin  was  generally 
deemed  necessary  during  the  continuance  of  the  French  wars, 
in  order  to  prove  that  the  goods  were  the  subject  of  legal 
transport. 


The  charter 
party. 


The  log-book. 


The  bill  of 
uealtb. 


Proofs  of  the 
national  cha- 
racter of  cargo 


Documents  re« 
quired  by  com- 
iLercial  treaties. 


All,  in  fact,  that  the  warranty  of  neutrality  requires  in 
respect  of  the  property  is  that  the  ownership  be  in  com- 
pliance therewith  and  be  accompanied  with  the  usual  evi- 
dences of  such  neutrality  as  is  warranted.' 

These  principles  derived  from  the  general  law  of  nations, 
are  also  applied  to  the  regulations  introduced  by  the  commer- 
cial treaties  of  more  recent  times.  For  instance,  by  the 
treaty  of  1778  between  France  and  America,  it  was  agreed 
that  ships  belonging  to  either  state  "must  be  furnished 
with  sea-letters  or  passports,"  (to  be  made  out  in  the  form 
annexed  to  the  treaty,)  "  expressing  the  name,  property  and 
build  of  the  ship,  as  also  the  name  and  place  of  habitation 
of  the  master  or  commander.'* 


C.  Rob.  Ad.  n.   156;  Marshall,   Ins. 
411. 

»  Ibid. 

«  Ibid. 


3  SiflTkin  V.  Lee,  2  R  A  P.  N.  R  484. 
Seel  Marahall,  Ins.  412;  1  Phillips. 
Ins.  no.  802. 


CHAP.  III.]  AS  TO   NEUTRALITY. 

A  ship  insured  "from  London  to  Guernsey,  and  from  thence  Ri 
to  the  coast  of  Africa,'*  &c.,  "  wan-anted  American  property," 
while  this  treaty  was  in  force,  had  sailed  from  London  to 
Guernsey  without  any  passport,  but  from  Guernsey,  and  until 
she  was  captured  by  a  French  privateer,  she  had  such  pass- 
port on  board,  and  exhibited  it  to  the  captain  of  the  privateer 
at  the  time  of  her  capture.  Lord  Kenyon  and  the  Court  of 
King's  Bench  held,  that  although  the  ship  was  not  lawful 
prize,  yet  the  warranty  of  neutrality  was  broken,  by  sailing 
from  London  to  Guernsey  without  a  passport.  "  The  ship," 
said  Lord  Kenyon,  "  under  this  warranty,  was  not  only  not  to 
be  liable  to  risks,  arising  from  her  not  being  American  pro- 
perty, but  she  was  not  to  be  liable  to  any  inconvenience  or 
impediment  arising  from  her  not  being-  in  the  condition 
required  by  the  treaty  with  France."' 

As  by  this  same  treaty  the  sea-letter  is  required  to  express  Bj 
"the  name  and  place  of  habitation  of  the  master  or  com- 
mander," therefore,  where  it  ran  thus  : — *'  Permission  has 
been  granted  to  George  Dominic,  master  of  the  ship  called 
The  Mount  Verncni,  of  the  town  of  Philadelphia  of  the 
burden  of,"  &c.,  the  Court  held  that  the  name  of  the  town 
here  must  necessarily,  from  its  collocation,  be  referred  to  the 
ship,  and  not  to  the  master  ;  and  that  the  warranty  of  neu- 
trality was  consequently  forfeited  by  the  ship's  not  having 
a  sea-letter  such  as  is  required  by  the  treaty. - 

In  the  same  case,  as  it  appeared  that  the  owner  of  tlic 
ship  had  not  been  naturalized  in  America,  and  his  ship  con- 
sequently  had  not  acquired  the  privileges  confen-cd  upon 
registered  ships  of  the  United  States  by  the  American  Navi- 
gation Act  of  1792,  the  Court  held,  that  the  sliip  on  this 
ground  also  was  not  **  American,"  within  the  meaning  of  the 
warranty.* 

*  Rich  r.  Parker,  2  Esp.  615;  S.  C.  vanley  did  not  know  of  the  Act  of 
7  T.  R.  705,  709.  Congress  of  1802,  giving  vessels  not 

*  Baring  v.  Claggett,  8  B.  &  P.  201  entitled  to  a  register,  but  American 
(before  Lord  Alyanley^,  and  S.  C.  in  owned,  all  the  a<lvantaj;os  of  national 
error,  6  Kant,  393  (before  Lord  Ellen-  protection  ;  1  rhillips  on  Ins.  no.  813, 
borough).  note      He  certiiinly  ditl  not ;  for  Bar- 

*  Baring  v.  Claggett,  3  B.  &  P.  201.  ing  r.  Claggett  was  only  decid<*<l  in 
Kent,  C.  J.,  8up(K»es  that  Lord  A)-  1802,  and  the  ship  which   was  tho 
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The  nile  under  consideration  does  not  apply  to  those 
marine  regulations  and  ordinances  which  foioign  states  take 
upon  themselves  to  make  in  time  of  war,  contrary  to  or 
beside  the  law  of  nations.  Neutrality  is  a  question  upon 
the  general  law  of  nations,  subject  only  to  such  modifications 
as  may  have  been  introduced  by  treaties  between  the  state 
to  which  the  ship  belongs  and  other  powers.  The  warranty 
of  neutrality  imposes  no  obligation  on  the  neutral  shipowner 
to  furnish  himself  with  every  document  that  the  belligerent 
powers  may  require  by  their  own  private  ordinances,  unsanc- 
tioned by  international  treaty,  as  eviden  "os  of  neutrality.  In 
no  case,  therefore,  will  the  want  of  such  documents  amount 
to  a  forfeiture  of  his  neutrality.* 

Enj;aging  in  the        ^  warranty  of  neutrality  implies  that  the  ship  shall  be 

privileged  colo-  '^  .  . 

uiftl  trade  of  the   conducted  on  the  voyage  with  strict  regard  to  the  rules  of 

neutrality.  She  is  not  to  be  guilty  of  any  conduct  which  by 
the  rules  of  war  renders  her  liable  to  hostile  capture. 

Therefore,  engaging  in  the  privileged  colonial  or  coasting 
trade  of  the  enemy — simulating  or  destroying  papers — resist- 
ing the  right  of  search — violating  the  laws  of  blockade — are 
all  so  many  forfeitures  of  neutrality  and  breaches  of  the  war- 
ranty.  We  will  consider  these  in  their  order ;  and  first,  of 
engaging  in  the  privileged  colonial  or  coasting  trade  of  the 
enemy,  in  time  of  war. 

Rule  of  1756.  gy  \}^q  j^^  ^f  nations,  as  understood  and  inteipreted  in 

this  country,  what  has  frequently  been  called  the  rule  of 
1756,  is  firmly  established  as  a  principle  of  our  laws  of  war  ; 
viz.,  that  if  during  war  neutral  property  be  engaged  in  any 
branch  of  the  colonial  or  coasting  trade  of  the  enemy  that 
is  not  open  to  foreigners  in  time  of  peace,  such  property  loses 
its  character  of  neutrality,  and  becomes  liable  to  hostile 
capture.'* 

subject  of  the  warranty  had  been  cap-  Pollard  r.  Bell,  8  T.  R.  434 ;  Bird  v. 

tured  six  years  before,  in  179G.  Appleton,  ibid.  562;  Price  r.  Bell,  1 

»  Mayne  -v.  Walter,  a.d.  1 782,  before  East,  663. 

lord  Mansfield,!  Marshall,  Ins.  402.  *  The  rule  is  firmly   established; 

Fee  alpo  his  remarks  on  that  case  and  see  The  Imraanuel.  2  C.  Kob.  Ad.  R. 

Barzillay  v.   Lewis,  ibid.    404,   405;  18C;    and    see   especially    1    Kent's 


CHAP.  IIL]  as   to   neutrality. 

The  rule  stands  on  two  gi'ounds  : — 1,  that  the  neutral,  by 
thus  acting,  interposes  to  relieve  the  enemy  from  the  condi- 
tion to  which  the  other  belligerent  had  reduced  him,  and  to 
that  extent  deprives  the  belligerent  of  the  advantage  he  had 
gained ;  and  2,  that  the  neutral  employed  in  a  trade,  reserved 
by  the  enemy  to  his  own  subjects,  identifies  himself  with  that 
enemy,  and  assumes  his  character ; — in  the  words  of  Lord 
Mansfield,  "  if  a  neutral  ship  trades  to  a  French  colony  with 
all  the  privileges  of  a  French  ship,  and  is  thus  adopted  and 
naturalized,  it  must  be  looked  on  as  a  French  ship,  and  is 
liable  to  be  taken."  * 

This  rule  was  uniformly  acted  upon  by  Lord  Stowell 
throughout  the  whole  course  of  the  great  maritime  wars  of 
the  French  Revolution,  from  1792  to  1815  ;  and  liability  to 
its  enforcement  would  no  doubt  imply  a  breach  of  the  war- 
ranty of  neutrality.-  It  is  confined,  however,  to  trade  directly  T! 
between  the  enemy's  colony  and  the  mother  country ;  and  is 
not  applicable  where  the  produce  of  a  hostile  colony  is  ho)iu 
fide  imported  into  a  neutral  country,  and  thence  re-exported 
into  the  mother  country. 

A  cargo  of  Spanish  colonial  produce  was  imported  from 
the  Havannah  in  an  American  ship  into  the  United  States 
and  after  being  landed  and  duties  paid,  was  re-exported  in 
the  same  ship  into  Spain,  Lord  Stowell  held  this  to  be  a 
sufficient  test  of  the  bona  fi.des  of  the  transjiction  and  that 
the  trade  was  legalized.'  But  merely  touching  at  the  neutral 
ix)rt  and  paying  nominal  duties  there,  was  not  enough.* 

The  question,  in  fact,  in  all  cases,  is  one  of  intent.  Did 
the  animus  inipoi^tandl  terminate  at  the  intermediate  port, 
or  look  to  an  ulterior  one  ?  Was  it,  under  the  circumstances, 
a  bond  fixle  importation  ending  at  the  intermediate  port,  or 
a   mere  contrivance,  to   cover  the    original    scheme  of  the 


Comm.  81 — 66,    which  containB    an  country, '' French/*  in  this  paragraph, 

able  ezpotsition  of  the  whole  doctrine,  is  equivalent  to  belligerent. 
together  with  a  reference  to  the  Ame-  *  Borens  i'.  Rucker,  qua  supra. 

rican  authorities.  ^  i^e  Polly,  2  C.  Kob  Ad.  R.  361. 

*  In  Berena  v,  Rucker,  1  W.  Bl.  3H.  ^  The  Es«ex,  5  C.  Rob.  Ad.  R.  3til^ ; 

France  being  then  at  war  with  thii»  The  Maria,  ibid.  '6ii5. 
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This  rale  U  not 
adtuiited  by  the 
United  States. 


voyage  to  an  ulterior  port  ?    This  is  the  true  principle  of 
the  cases.' 

This  rule  was  uniformly  repudiated  by  the  United  States 
throughout  the  whole  of  the  last  war,  but  Chancellor  Kent 
intimates  the  possibility,  that- if  the  United  States  were  ever 
themselves  to  be  engaged  in  a  maritime  war  with  an  enemy, 
who  threw  the  whole  of  his  colonial  or  coasting  trade  into  the 
hands  of  entei'prizing  neutrals,  they  might  be  induced  to  feel 
more  sensibly  than  they  had  hitherto  done,  the  weight  of  the 
arguments  of  foreign  jurists  in  favour  of  the  policy  and  equity 
of  the  rule.* 


Carrying  simn- 
lated  papers 


or  snspictOQS 
papers. 


Carrying  simulated  papers,  without  leave  expressly  given 
in  the  policy  so  to  do,  is  a  ground  of  capture  and  condemna- 
tion, and,  therefore,  of  course,  a  breach  of  the  warranty  of 
neutrality :'  this  is  so,  even  though  it  be  impossible  without 
such  papers  to  carry  on  the  proposed  trade.* 

So,  caiTying  suspicious  papers  has  been  held  in  the  United 
States  to  be  a  breach  of  this  warranty.  Under  a  policy  on 
goods  "warranted  American  property,"  certain  papers  relating 
to  a  former  shipment  were  concealed  in  a  cask  on  board,  and 
were  referred  to  in  a  letter  written  in  sympathetic  ink,  and 
they  were  such  altogether  as  to  throw  a  mystery  over  the  ship- 
ment— this  was  held  to  amount  to  a  breach  of  the  warranty.* 


Concealing 
papers. 


Concealing  papers  material  for  the  proof  or  preservation  of 
neutral  character,  justifies  a  hostile  detention  and  carrying 
into  port  for  adjudication ;  and  on  this  ground  it  has  been 
laid  down  in  the  United  States  by  Marshall,  C.  J.,  "  that  the 
concealment  of  the  ship's  papers  will  generally  amount  to  a 
breach  of  the  warranty  of  neutrality."* 


>  Per  Sir  Wm.  Grant  in  The  Wil- 
liam, 6  C.  Rob.  Ad.  R.  385,  395. 

'  1  Kent,  Comm.  84,  85. 

^  See  Horneyer  r.  Lushington,  15 
East,  46 ;  OsweU  v.  Vigne,  ibid.  70 ; 
liell  <'.  Bromfield,  ibid.  864. 

*  See  the  cases  in  Fast  Uut  cited. 


which  answer  the  doabt  raisecf  on  this 
point  by  Sir  J.  Mansfield  in  Steel  v. 
Lacy,  3  Taunt  285, 292. 

'  Carrere  v.  Union  Ins.  Co.,  8  Harris 
&  Johnson,  324,  cited  in  1  Philli{>i), 
Ins.  no.  809. 

^'  Livingbtou  r.  Murykind  Iub.  Co.,  7 


CHAP.  III.]  AS  TO   NEUTRALITY. 

The  spoliation  or  destruction  of  papers  is  a  still  more  Sp 
aggravated  circumstance  of  suspicion,  and  may  justify  an  ^ 
inference  that  the  ship  or  goods  are  enemy's  propei-ty  without 
further  proof.  It  does  not,  however,  in  this  country  create 
an  absolute  presumption  juris  and  de  jure  to  that  effect.' 
And  Lord  Mansfield  said,  that  though  throwing  papers  over- 
board was  considered  a  strong  presumption  of  enemy's  pro- 
perty, yet,  in  all  his  experience,  he  had  never  known  a 
condemnation  on  that  ground  alone.' 

So  it  has  been  held  in  the  United  States,  and  apparently  so 
on  sound  principles,  that  an  attempt  to  disguise  belligerent  J|^ 
goods  as  neutral,  and  carrying  them  as  such,  with  the  neutral  "^ 
part  of  the  cargo,  is  a  breach  of  tlie  warranty  of  neutrality, 
and  will  avoid  the  policy  as  to  the  whole  of  the  neutral  cargo ; 
although,  if  the  same  goods  had  been  taken  on  board   as 
enemy's  goods,  and  so  documented  and  represented,  the  only 
effect  would  have  been  to  expose  these  to  confiscation,  with- 
out forfeiture  of  neutrality  as  to  the  rest." 

Previous  to  the  treaty  of  Paris  of  1856,  it  was  an  esta-  Ei 
liHslied  rule  of  the  law  of  nations,  as  acted  upon  in  tliis  ^l 
country,    that   enemy's   property   carried   on   board   neutral  *'' 
ships  in  time  of  war  is  liable  to  capture  and  confiscation.     It 
was  not,  however,  held  to  involve  a  forfeiture  of  neutrality, 
either  of  the  ship  in  which  it  was  carried,  or  of  the  cargo 
together  with  which  it  was  loaded  on   board,  if  such  cargo 
belonged    to    other   owners    and   was    covered  by  separate 
insurances.* 

Neutral  goods  are  not  liable  to  seizure  on  board  enemy's 
vessels ;  and  this  on  the  same  principle  as  regulates  the  case 
last  considered,  viz.,  that  war  gives  a  right  to  capture  the 
goods  of  an  enemy,  but  not  of  a  friend.  It  would,  therefore, 
be  no  ground  of  avoiding  the  policy,  that  goods  "  warranted 

Cranch,  536,  cited  1  Phillips,  Ins.  no.  Pizarro,  2  Wheaton,  2^7. 

809.                    '  =*  rhccnix  Ins.  Co.  v.  Pratt,  2  Binn. 

»  The  Hunter,  1  Dods.  Ad.  R.  ISO.  308  ;  JSchultz   v.    Ins.  Co.   of  North 

2  Bernard!  v.  Motteux,  Doiigl.  r>8l.  Aiiu'iica  '6  Waflbiugton.  C.  C.  K.  117. 

The  American  rule  la  the  same ;  The  '  See  Barker  v.  Llake»,  0  £ast^  283. 
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neutraU*  had  been  put  on  board  an  enemy's  vessel  This, 
however,  must  be  understood  as  confined  to  the  enemy's 
merchant  vessels,  for  if  placed  on  board  an  armed  ship  of  the 
enemy,  they  are  regarded  as  enemy's  property ;  for  this  shows 
an  intention  to  resist  the  right  of  search.* 

And  the  same  consequence  has  been  held  to  follow,  for  the 
same  reason,  if  the  ship  on  which  they  are  loaded,  though 
neutral,  sails  under  convoy,  or  in  company  of  an  armed  belli- 
gerent force,  or  under  the  licence  of  a  hostile  government.' 
The  doing  so  would  clearly  amount  to  a  breach  of  the  warranty 
of  neutrality. 

Violation  of  the        It  is  an  invariable  principle  of  the  law  of  nations,  that  if  a 

neutral  violates  a  blockade  by  carrying  supplies  to,  or  in  any 
way  trading  with,  a  blockaded  port,  he  is  guilty  of  a  high 
offence  against  the  laws  of  war,  and  thereby  subjects  his  ship 
and  cargo  to  the  penalty  of  confiscation  ;'  and  this  penalty 
may  be  enforced  by  seizure  of  ship  and  cargo  at  any  time 
during  the  continuance  of  the  ship's  voyage  out  and  home, 
though  long  subsequent  to  the  a<;t  of  violation.*  We  shall 
have  occasion  in  a  subsequent  chapter  to  enter  at  some 
length  into  the  question  of  what  constitutes  a  violation  of 
blockade  ;•  it  will  be  suflScient  here  to  lay  it  down  as  an 
undoubted  rule,  that  any  act  which  can  be  so  construed  will 
entail  a  forfeiture  of  neutral  privileges,  and  be  a  breach  of  the 
warranty  of  neutrality. 

Carrying  hostile        Few  modes  of  violating  the  rules  of  neutral  conduct  are  of 

a  more  aggravated  description  than  carrying  hostile  despatches, 
i,e.,  communications  made  by  the  home  government,  or  the 
spies  of  one  of  the  belligerents,  to  its  forces  at  the  theatre  of 
war,  or  vice  versd.  Such  conduct  in  all  cases  exposes  to 
confiscation  the  neutral  ship  so  employed,  and  if  there  be 

1  The  Fanny,  1  Dodson's  Ad.  R.  443.  Droit  des  Oens,  Ub.  iil  c.  7,  §  1 17. 

•  Ibid.    See  abo  The  Maria,  1  C.  *  The  Welvaart  van   Pillaw,   2  C. 

Hob.  Ad.  R.  340.  Rob.  Ad.  R.  128  ;  The  Juffrow  Maria 

3  Bynkerahoek,  Qiissst  Juris  Pub-  Schrneder,  3  C.  Rob.  Ad.  R.  147. 

lici,  lib.  i.  c.  4,  §  11 ;  Qrotius  de  Jure  *  See  post,  c.  v.  on  the  lUcgality  of 

Belli  ao  Pacis,  lib.  ill  c.  1,  §  5 ;  Vattel,  tlie  Risks. 


CHAP.  IIL]  as   to  neutrality. 

any  connection  between  the  owner  of  the  ship  and  cargo, 
then  (but  not,  it  seems,  otherwise)  the  cargo  also.^  Tt  is 
needless  to  add  that  it  would  amount  to  a  breach  of  the 
warranty  of  neutrality. 

But  this  rule  does  not  extend  to  the  case  of  a  neutral  ship  A' 
carrying  the  despatches  of  the  ambassador  of  one  of  the  wi 
belligerents  from  the  neutral  country  to  the  sovereign  of  the 
belligerent  state.' 

As  we  shall  have  to  consider  the  whole  subject  of  contra-  Ca 

CO 

band  of  war  in  treating  hereafter  of  the  illegality  of  the  risks,  ^j 
we  will  here  only  observe  that,  as  carrying  contraband  articles  °f 
entails  the  confiscation  of  all  property  on  board  the  neutral 
ship  belonging  to  the  same  owner,  it  would  clearly  amount  to 
a  breach  of  the  warranty  of  neutrality  as  to  such  property. 
With  regard  to  the  ship,  and  such  portion  of  the  cargo  as 
belongs  to  diflferent  owners,  it  will  only  produce  such  a  result 
when  the  circumstances  of  criminality  are  such  as  involve 
both  ship  and  cargo  in  one  common  penalty  ;  as  where  they 
show  that  the  shipowner  and  the  other  freighters  were  cog- 
nizant of,  and  concerned  in,  the  contraband  trading. 


lU 


In  order  to  enforce  the  rights  of  belligerent  nations  against  Rt 
the  various  frauds  and  delinquencies  of  neutrals  above 
detailed,  and  with  a  view  to  ascertain  the  real,  as  well  as  the 
assumed,  character  of  all  vessels  on  the  high  seas,  the  law  of 
nations  arms  the  belligerents  with  the  right  of  visitation  and 
search. 

If,  upon  making  the  search,  the  vessel  be  found  employed 
in  contraband  ti'ade,  or  (according  to  the  rule  acted  upon  in 
this  country  previous  to  the  treaty  of  Paris  of  1856)  in  carry- 
ing enemy's  property,  or  in  carrying  hostile  despatches,  or 
troops,  her  case  is  at  least  ambiguous,  and  she  is  liable  to  be 
brought  in  for  adjudication  before  a  Court  of  Prize. 

If  either  the  ship  herself,  or  the  vessel  under  whose  convoy 
she  is  sailing,  resist  this  right  of  search  when  lawfully  exer- 

>  Tha  Atalanta,  6  C.  Rob.  Ad.  R.  >  The  Caroline,  6  C.  Rob.  Ad.  R. 

440.  i61. 
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cised,  or  attempt  a  rescue  while  being  conducted  into  port 
for  adjudication,  such  conduct  amounts  to  a  forfeiture  of  her 
neutrality,  and  exposes  both  ship  and  cargo  without  distinc- 
tion to  the  penalties  of  confiscation.* 

Several  attempts  have  been  made  in  European  history  to 
put  an  end  to  the  exercise  of  this  right  of  search,  as  far  as  it 
relates  to  the  carriage  of  enemy's  goods  on  boai'd  neutral 
ships.  The  most  memorable  of  these  was  the  armed  neu- 
trality of  1780 — a  league  formed  by  Russia,  Sweden,  Den- 
mark, and  other  inferior  states,  under  the  auspices  of  the 
Empress  Catherine  ;  who  armed  for  the  purpose  of  defending 
and  propagating  the  principle  "  that  free  ships  make  free 
goods,"  and  that  the  neutral  flag  should  be  a  substitute  for 
all  other  proof  of  nationality,  and  protect  all  goods  carried 
under  it,  to  the  exclusion  of  the  right  of  search. 

England,  considering  this  an  attempt  to  introduce  by  force 
a  new  code  of  maritime  law,  which  would  go  to  extinguish 
altogether  the  right  of  maritime  capture,  perseveringly  resisted 
it;  and  when,  in  the  wars  of  the  French  Revolution,  the 
armed  neutrality  re-appeared  under  the  title  of  the  "  Baltic 
Confederacy,"  she  so  vigorously  and  promptly  opposed  its 
pretensions,  that  the  attempt  was  speedily  abandoned,  and 
the  right  of  belligerent  search  was  admitted  even  by  Russia 
to  the  very  fullest  extent.' 
Declaration  of  At  the  Commencement  of  the  late  war  with  Russia,  Eng- 

ans,     0  .         \qj^^  consented  to  waive  the  asseilion  of  certain  principles  of 

international  law ;  and  on  the  conclusion  of  hostilities,  con- 
curred with  France,  Austria,  Russia,  Prussia,  Sardinia,  and 
Turkey,  in  declaring  the  principle  that  free  ships  make  free 
goods.  This  declaration,  appended  to  the  treaty  of  Paris,  is 
that — 

1.  Privateering  is  and  remains  abolished. 


>  See  Vattel,  Ub.  iii.  c.  7,  §  114;  Wheaton,  42. 

The  Maria,   1   C.   Kob.  Ad.  K.   840 ;  *  In  the  conTention  between  £ng- 

the  convention   between  Russia  and  land  and  Russia,  17th  June,  1801,  the 

England,    17th  of  June,  1801.       In  Litter  admitted  the  right  of  search, 

the    United    States,  The   Nereide,  9  even  of  niercluiut  shijw  under  convoy 

Crinch,  427  ;  The  Mariana  Flora,  11  of  a  ship  of  war. 


CHAP.  III.]  AS  TO   NEUTRALITY. 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  ex- 

ception of  contraband  of  war. 

3.  Neutral  goods,  except  contraband   of  war,   are  not 

liable  to  capture  under  enemy's  flag. 

4.  Blockades,  in  order  to  be  binding,  must  be  effective ; 

that  is  to  say,  maintained  by  a  force  sufficient  really 
to  prevent  access  to  the  coasts  of  the  enemy. 

With  this  Declaration  the  United  States  declined  to  concur, 
except  upon  the  further  concession  that  enemy's  goods  on 
l)oard  enemy's  merchant  ships  should  be  allowed  the  same 
exemption  as  on  board  neutrals. 

At  present,  therefore,  it  appears  that  the  right  of  search 
abolished  as  far  as  relates  to  enemy's  property  on  board 
neutral  ships  by  the  Declaration  of  Paris,  subsists  as  to  the 
other  points  in  respect  of  which  it  was  formerly  exercised — 
viz.,  the  carriage  of  troops — hostile  despatches — contraband 
of  war — and,  of  course,  the  national  character  of  the  ship 
herself 

From  the  ablest  and  most  eloquent  exposition  anywhere  to  Ti 
be  met  with  of  the  whole  doctrine  of  the  right  of  search,  tlie 
celebrated  judgment  of  Lord  Stowell,  in  the   case   of  The 
Maria^  we  cite  the  points   established  in  it  as  they   are 
expressed  by  that  great  master  of  law  and  language  : — 

1.  The  right  of  visiting  and  searching  mercliant  ships  on 
the  high  seas,  whatever  be  the  ships,  wliatever  be  the  cargoes, 
whatever  be  the  destinations,  is  an  incontrovertible  right  of 
the  lawfully-commissioned  cruisers  of  the  belligerent  nation. 

2.  The  authority  of  the  sovereign  of  the  neutral  country 
being  interposed  in  any  maimer  of  mere  force,  cannot  legally 
vary  the  rights  of  a  lawfully-commissioned  belligerent  cruiser. 

3.  The  penalty  for  the  violent  contravention  of  this  right 
is  the  confiscation  of  the  property  so  withheld  from  visitation 
and  search. 

In  accordance  with  these  principles.  Lord  Stowell,  in  that  C 
case,  pronounced  sentence  of  condemnation  on  a  whole  fleet  p 
of  Swedish  ships,  sailing  under  convoy  of  a  Swedish  man-of-  *"' 
war  that  had  instructions  on  board  to  resist  by  force  the 

M  C.  Itub.  Ad.  W.  340. 
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right  of  search  claimed  by  lawfully-commissioned  British 
cruisers.  This  was  deemed  in  law  to  be  resistance  on  the 
part  of  the  whole  convoy,  subjecting  all  to  confiscation.*  The 
very  act  of  sailing  under  protection  of  a  belligerent  or 
neutral  convoy,  for  the  purpose  of  resisting  search,  is  a  viola- 
tion of  neutrality.' 

This  right  includes  that  of  carrying  the  vessel  into  port  for 
the  more  satisfactory  examination  of  the  national  character 
of  the  property,  in  cases  where  there  is  a  reasonable  ground 
of  doubt.'  It  is  therefore  a  breach  of  the  warranty  if  the 
captain  and  crew  of  the  neutral  thus  sent  in  attempt  to  rescue 
the  vessel.* 

With  regard  to  the  limitations  upon  the  exercise  of  the 
right  of  search,  it  must  be  observed  that  it  can  only  be  exer- 
cised— 1.  By  ships  of  war  or  lawfully-commissioned  cruisers 
of  the  belligerents ;  2.  Upon  private  merchant  ships  of  the 
neutrals,  and  not  in  any  case  upon  public  ships  of  war ;  3. 
During  the  existence  of  war;  4.  In  accordance  with  the 
spirit  and  sanction  of  the  law  of  nations.* 

With  regard  to  the  mode  of  its  exercise,  it  may  be  laid 
down  generally  that  it  must  be  conducted  with  due  care  and 
regard  to  the  rights  and  safety  of  the  vessel.* 


Foreign  sentences 
as  evidence  of 
breach  of  war- 
rantj. 


One  of  the  means  of  evidence  most  frequently  used  for 
proving  that  the  ship  or  goods  warranted  neutral  had  for- 
feited their  neutrality,  is  the  judgment  or  sentence  of  a  com- 
petent Prize  Court  pronouncing  their  condemnation.  We 
will  consider,  1st,  what  is  to  be  deemed  a  Court  of  competent 


>  The  Maria,  1  C.  Rob.  Ad.  840. 

'  Ibid.  875.  See  the  authorities 
collected  as  to  this  point,  1  Kent, 
Comm.  155,  and  notes;  and  1  Phillips, 
Ins.  no.  818. 

»  The  Maria,  1  C.  Rob.  Ad.  R.  340. 

*  Oarrels  v.  Kensington,  8  T.  R. 
230;  S.  P.  decided  in  the  United 
States,  Wilcocks  o.  Union  Ina.  Co.,  2 


Binn.  574,  cited  1  Phillips,  Ins.  no. 
822.  See  also  The  Dispatch,  3  C.  Rob. 
Ad.  R.  278. 

*  See  The  Maria,  qua  ntpra;  Le 
Louis.  2  Dods.  Ad.  R.  210. 

*  Thurlow's  State  Papers,  yoL  ii  p. 
508.  Mr.  Canning's  letter  to  Mr. 
Monroe,  August  3rd,  1807|  cited  1 
Kent,  Comm.  156,  note  a. 


«  The  Plad  Oyen,  1  C.  Pob.  Ad.  R.  »  The  Betsey,  2  C.  Rob.  Ad.  R.  210, 

135  ;  Havelock  v.  Rockwood,  8  T.  R.  note  ;  Oddy  v.  Bovill,  2  East,  47  5. 

2«8.     The  S.  P.  held  in  the  United  *  The  Christopher,   2  C.  Rob.  Ad. 

States.  L'Invincible,  1  Wheaton,  238  ;  R.  209. 

The  Eatrella.  4  Wheaton,  29?.  '  The  Herstelder,  1  C.  Rob.  Ad.  R. 

■  Donaldson  V.  Thompson,  1  Camp.  114,   119;  Maclachlan,  Shipping,   19, 

429;  Hagedom  v.  Bell,  1   M.  &  Sel.  and  causes  there  cited. 

450.  «  Ibid. ;  The  Henric  and  Maria,  4  C. 
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jurisdiction  in  questions  of  prize  ;  and,  2ndly,  when  the  sen- 
tence of  such  Court  is  to  be  received  as  conclusive  evidence 
to  falsify  the  wantinty. 

Whether  a  Court  acting  as  a  Court  of  Prize  had  competent  C 
jurisdiction,  depends  mainly  upon  these  points — 1,  by  whom 
it  was  held;  2,  in  whose  dominions  it  was  held  ;  and  3,  where 
the  prize  itself  lay. 

1.  The  condemnation  must  be  pronounced  by  a  Prize  Court  1. 
of  the  government  of  the  captor ;  such  a  Court  even  of  a  co-  ^i 
l)elligerent  having  no  jurisdiction.  ^ 

2.  As  to  place.  It  is  established,  that  although  the  Prize  2. 
Court  of  the  captor  may  sit  in  the  territory  of  an  ally,  yet  it  l^^ 
i.s  not  lawful  for  such  a  Court  to  act  in  the  temtory  of  a  ^^ 
neutral,*  notwithstanding  such  territory  is  in  military  pos- 
session of  a  belligerent,  if  the  neutral  government  be  still 
defiicto  existing.* 

A  co-belligerent  is  however  so  far  identified  with  the 
government  of  the  captors  that  a  Prize  Court  of  the  latter 
sitting  in  the  tenitories  of  the  former,*  or  even  in  its  own 
home  territories,*  is  of  competent  jurisdiction  to  condemn  a 
captured  ship  lying  at  the  time  in  one  of  the  ports  of  the 
ally  in  war. 

3.  But  it  is  of  the  very  nature  of  the  proceeding  in  rem  3. 
and  an  essential  principle  of  the  law  of  nations  that  a  Court 
of  Prize  sitting  in  the  territory  of  the  captors — in  tlie  position 
therefore  proper  to  the  most  plenary  exercise  of  its  extremest 
jurisdiction — has  no  jurisdiction  over  prizes  lying  at  the  time 
in  a  neutral  port,  notwithstanding  that  such  prize  continues 
in  pos.session  of  the  captors.^  This  is  the  ancient  and  esta- 
bli.shed  rule  of  the  English  Prize  Court.*     But  because  some 
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Foreign  sentence 
evidence. 


Same  rule  in  the 
United  SUtes. 


of  his  predecessors  had  not  observed  the  rule  with  invariable 
strictness,  and  the  enemy  had  proceeded  against  a  British 
ship  on  the  bad  authority  of  these  exceptions,  Lord  Stowell 
affirmed  the  sentence  of  the  enemy  as  doing  an  act  of  expe- 
dient equity  of  an  exceptional  nature,  but  at  the  same  time 
protesting  while  he  did  so,  that  he  did  it  to  win  back  the 
practice  to  the  purity  of  the  principle.*  Since  this  noble  and 
magnanimous  vindication  of  English  Prize  Law,  it  is  surpris- 
ing to  find  it  still  laid  down'  in  English  and  American 
treatises  that  that  great  judge  surrendered  the  true  prin- 
ciple to  the  force  of  some  occasional  instances  of  unsound 
practice.* 

How  far  the  sentences  of  foreign  Courts  of  Prize  shall  be 
deemed  to  be  conclusive  evidence  to  falsify  the  warranty  of 
neutrality  in  an  English  Court  of  justice,  was  a  question  on 
which  considerable  diflFerence  of  opinion  among  the  judges  at 
one  time  existed.  "Since  the  judgment  of  the  House  of 
Lords  in  Lothian  v.  Henderson  (1803)  it  may  now  be  assumed," 
says  Lord  EUenborough,  L.  C.  J.,'  "  as  the  settled  doctrine  of  a 
Court  of  English  law,  that  all  sentences  of  foreign  Courts  of 
competent  jurisdiction  to  decide  questions  of  prize,  are  to  be 
received  here  as  conclusive  evidence  in  actions  upon  policies 
of  insurance,  upon  every  subject  immediately  and  properly 
within  the  jurisdiction  of  such  foreign  Courts,  and  upon  which 
they  have  professed  to  decide  judicially." 

This  rule  of  the  English  law  has  been  adopted  in  the 
Federal  Courts  of  the  United  States,*  and  though  there  has 
been  some  difference  of  opinion  in  the  State  Courts  on  the 
point,   yet  the   weight   of  judicial    authority   on   the  other 


Rob.  Ad.  43;  S.  C,  6  id.  139;  The 
Polka,  Spinks*  Prize  Court  R.  67. 

1  The  Henric  and  Maria,  4  C.  Rob. 
Ad.  43  ;  and  the  judgment  of  the 
Court  of  Appeal  in  that  case  by  Sir 
W.  Grant,  6  C.  Rob.  Ad.  189,  note. 
The  Puriflsima  Conception,  6  id.  45, 
47. 

'  Mr.  Arnould,  even  in  the  itecond 
edition  of  this  work,  erred  in  this  way, 
misled    probably    by   his    American 


authorities,  some  of  which,  while  lay- 
Ing  down  the  strict  principle,  hold  it 
not  to  be  bad  practice  to  condemn 
prize  while  lying  in  a  neutral  port  in 
possession  of  the  captors.  See  Mac- 
lachlan,  Shipping,  19,  note  5.— Ed, 

•'  Per  Lord  EUenborough,  C.  J., 
Pol  ton  V.  Gladstone,  5  East,  155,  160. 

*  Croudson  r.  Leonard,  4  Cranch, 
434  ;  Bradstreet  v.  The  Neptune  Ina 
Co.,  3  Sumner's  Rep.  600. 
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side  the  Atlantic  seems  clearly  to  be  in  favour  of  the  bind- 
ing force,  and  universal  application  of  this  doctrine  of  English 
law.* 

The  law  in  France  is  different,  and  the  French  Courts,  l^ 
though  they  will  enforce  a  foreign  judgment  in  France,  after 
subjecting  to  examination  the  grounds  on  which  it  proceeds, 
will  not  permit  a  foreign  judgment,  though  pronounced  by  a 
competent  Court,  to  be  conclusive  evidence  in  the  French 
Courts  of  the  facts  as  to  which  it  decides.' 

The  first  English  case  in  which  this  rule  of  international 
comity  was  established  in  favour  of  judgments  of  a  friendly 
power,  was  that  of  Hughes  v.  Cornelius,  in  the  year  A.D., 
1G82.'  The  rule  was  afterwards  extended  to  the  case  of 
hostile  tribunals,  many  of  the  English  Judges  expressing 
their  regret  at  this  establishment  and  extension  of  the  rule, 
Lord  EUenborough  in  particular.*  But  the  doctrine  stands 
on  too  firm  ground  to  be  shaken,  and  it  only  remains  to 
notice  the  somewhat  perplexed  decisions  by  which,  under 
varying  circumstances,  the  English  Courts  have  sought  to 
modify  and  apply  it. 

The  proposition  itself  is, — that  the  sentence  of  a  foreign 
Court  of  Admiralty  on  questions  of  prize  is  conclusive  evi- 
dence in  our  Courts  upon  all  points  within  its  jurisdiction, 
and  upon  which  the  sentence,  on  the  face  of  it,  professes  to 
decide,  but  upon  none  other. 

Of  this,  the  chief  point  is,  that  these  judgments  are  only 
conclusive  as  to  the  points  upon  which  they  profess  to  decide. 
It  follows  that,  unless  the  sentence  professes  to  be  grounded 
on  some  fact  or  state  of  facts,  which,  by  the  law  of  nations. 


Li 
th 


>  2  Kent,  Comm.  121,  and  notes. 

-  Such  seems  to  be  the  result  of 
the  modem  French  authorities,  which, 
however,  are  very  conflicting.  See 
the  very  elaborate  and  learned  note  of 
Chancellor  Kenti  Comm.  vol.  ii.  p. 
121,  note. 

'  Carth.  32;  T.  Raym.  473  ;  Shower, 
143. 

*  Donaldson  r.  Thompson,  1  Camp. 
429.      See  also  his  remarks  in  Fiiiher 


r.  Ogle,  ibid.  4 1 8.  The  learned  judge 
had  more  than  a  suspicion  of  the  un- 
principled ^he  called  tbein'^ piratical*") 
proceedings  of  even  the  highest  of 
the  French  tribunals  of  prize  during 
the  wars  in  the  beginning  of  the  19th 
century.  Ste  the.se  suspicions  amply 
confirmed  in  the  Souvenirs  de  M. 
BtrryiT,  vol  ii.  c.  3,  Paris.  1839,  cite<l 
in  Senior's  Biog.  Sketches,   1863,  pp 


592 


EXPRESS  WARRANTIES 


[jt-ART  II. 


ciaounts  to  a  forfeiture  of  neutrality, — e.  g.,  that  the  ship 
was  "enemy's  property,"  or  "was  not  properly  documented 
according  to  treaties,"  the  sentence  is  not  conclusive  evidence 
.f  a  breach  of  the  warranty  of  neutrality. 

Formerly,  indeed,  our  Courts  declined  giving  conclusive 
effect  to  facts  recited  in  the  preamble  of  these  sentences  sz 
motives  of  the  condemnation,  but  not  expressly  stated  in  the 
adjudicative  clause  as  the  ground  of  the  sentence/  Subse- 
quently a  more  liberal  rule  of  interpretation  prevailed,  ac- 
cording to  which,  if  it  clearly  appear,  by  necessary  inference 
from  the  whole  of  the  sentence  taken  together,  what  ground 
it  proceeds  upon,  and  that  this  ground  is  incompatible  with 
the  neutrality  of  the  condemned  property,  such  a  sentenc3 
mil  be  conclusive  to  falsify  the  warranty.' 

But  then,  in  order  to  have  this  effect,  the  real  ground  upon 
which  the  sentence  proceeded  must  be  clearly  deducible  by 
plain  inference  from  the  whole  taken  together.  If  there 
be  so  much  ambiguity  as  to  make  it  impossible  to  ascer- 
tain the  real  ground  on  which  it  proceeded,  the  sentence  is 
not  conclusive.  Moreover,  our  Courts  must  always  be 
satisfied  of  the  actual  ground  of  condemnation  abroad,  that 
it  is  such  as,  by  the  law  of  nations,  works  a  forfeiture  of 
neutrality,  before  it  is  allowed  to  have  that  effect.' 

The  rule  is  thus  laid  down  by  Chief  Justice  Tindal : — "  In 
order  to  conclude  the  parties  from  contesting  the  ground  of 
condemnation  in  an  English  Court  of  Law,  such  ground  must 
appear  clearly  on  the  face  of  the  sentence ;  it  must  not  be 
collected  by  inference  only  or  left  in  uncertainty,  whether  the 
ship  was  condemned  on  one  ground,  which  would  not  be  a 


>  Christie  v.  Secretan.  8  T.  R.  192. 

s  See  Kindersley  v.  Chase,  1  Mar- 
shaU,  Ins.  425 ;  BeU  v.  Carstaira,  14 
East,  874,  392  ;  Bolton  v.  Gladstone, 
6  East,  155;  5.  C.  2  Taunt.  85 ;  Baring 
V,  Royal  Exch.  Ass.  Co.,  5  East, 
99,  ovemiling  as  to  this  point  the 
N.  Pr.  decision  of  Lord  Ellenborough 
in  Fisher  v.  Ogle.  1  Camp.  418,  in 
which  his  Lordship  decided  that  the 


sentence  is  evidence  only  of  what  it 
positively  and  specifically  affirms  in 
the  adjudicative  part  of  it,  not  of 
what  may  be  gathered  from  it  by  way 
of  inference. 

'  Bemardi  v.  Motteux,  2  Dougl. 
575 ;  Calvert  v.  BoviU,  7  T.  R.  628 ; 
Fiither  v.  Ogle,  1  Camp.  418;  Dal- 
gleish  V.  Hodgson,  7  Bing  495. 
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just  ground  of  condemnation  by  the  law  of  nations,  or  on 
another  ground  which  would  amount  only  to  a  breach  of  the 
municipal  regulations  of  the  condemning  country."  * 

In  an  early  case  before  Lord  Mansfield,  where  a  sentence  P 
of  ambiguous  construction  stated  on  the  face  of  it  two  facts 
as  the  basis  of  adjudication,  one  of  them  raising  the  inference 
that  the  condemnation  did  not  proceed  on  the  ground  of 
enemy's  property,  but  on  the  ground  of  a  non-compliance 
with  the  private  ordinances  of  the  condemning  state,  his 
Lordship  permitted  the  plaintiff  to  show  by  collateral  evi- 
dence, that  the  latter  ground  was  that  on  which  the  foreign 
Court  really  proceeded.'  So,  in  a  case  before  Lord  Kenyon  Ci 
and  the  Court  of  King's  Bench,  the  sentence  condemned  pro- 
perty "  warranted  American,"  on  three  grounds,  none  of  which 
was  a  just  ground  of  condemnation  by  the  law  of  nations  -^ 
the  Court  held  the  sentence  not  conclusive  to  prove  a  for- 
feiture of  neutrality.' 

Where  the  sentence  merely  condemned  the  ship  a,s  prize, 
without  stating  on  the  face  of  it  any  grounds  of  condemna- 
tion, Lord  Mansfield  in  one  case  permitted  the  defendant  to 
show,  by  collateral  evidence,  that  it  really  proceeded  on  the 
ground  of  a  violation  of  neutrality.*  In  another  case  of  the 
same  kind,  his  Lordship  held  that  the  mere  fact  of  condem- 
nation by  a  competent  Court,  "  as  good  and  lawful  prize," 
where  no  grounds  were  stated,  was  conclusive  evidence  to 
falsify  the  warranty  of  neutrality.'  But  the  authority  of  this 
case  has  long  been  doubted,'^  if  indeed  it  be  not  irreconcilable 
with  the  rule  in  Dalgleish  v.  Hodgson,  laid  down,  as  above,  by 
Tindal,  C.  J.,  and  thereby  in  effect  over-ruled. 

There  is  much  more  reason  for  holding  a  sentence  con- 
clusive if  it  expressly  condemns  ship  or  goods  on  the  ground 
of  their  being  enemy's  property,  though   manifestly  unjust, 

>  In  Dalgleiab  v.  Hodgson,  7  BiDg.  495. 

504  ;  Aecwrd.  Hobbsv.  HenniDg,  84  L.  *  Fernandez  v. Da  Costa,  1  Marshall, 

J.,  C.  P.  117.  Ins.  398. 

•  Bemardi  v.   Motieux,   2    Dougl.  •  Saloucci  v.  Wood  mass,  1  Marshall, 

575.  Ins.  405. 

'  Calvert  r.  BoviU,  7  T.  Rep.  623;  «  See  2  Smith's  L.  C.  642,  4th  ed. ; 

8,  P.  Dalgleish  r.  Hodgron,  7  Bing.  693,  5th  ed. 
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for  provided  it  be  not  impeached  on  the  ground  of  fraud  or 
such  mal-praxis  as  amounts  to  a  denial  of  justice,  the 
remedy  is  by  appeal  in  the  country  of  the  sentence.* 

Oeyer  v,  Agailar.  In  case  of  a  policy  on  freight  of  a  ship  "  warranted  Ame- 
rican property,"  the  ship  had  been  captured  by  a  French 
privateer,  and  was  condemned  by  the  sentence  of  a  French 
Prize  Court,  which,  after  reciting  the  fact  that  she  had  not  a 
list  of  her  ci-ew  on  board  conformably  to  the  model  annexed 
to  the  treaty  of  1778  between  France  and  the  United  States, 
proceeded  as  follows  : — "  The  tribunal,  therefore,  adjudges  the 
validity  of  the  capture  and  confiscation  of  the  ship  and  cargo, 
the  whole  being,  for  want  of  the  captain's  having  the  papers 
in  due  form,  decreed  to  belong  to  the  enemies  of  the 
Republic."  The  Court  of  King's  Bench  held  this  sentence 
to  be  a  conclusive  falsification  of  the  warranty,'  Lord  Kenyon 
saying,  "  The  ground  on  which  the  French  Court  proceeded 
in  this  case  was,  that  this  was  a  capture  of  enemy's  pro- 
perty. Whether  or  not  those  Courts  arrived  at  that  con- 
clusion by  proper  means,  I  am  not  at  liberty  to  inquire. 
Here  the  question  is,  whether  they  have  not  stated,  as  the 
foundation  of  the  condemnation,  a  ground  which  will  bear 
them  out  supposing  it  to  be  true  ;  and  I  am  clearly  satisfied 
that  they  have." 

It  is  enough,  although  this  do  not  appear  in  the  adju- 
dicative paiii  of  the  sentence,  if  it  can  be  clearly  col- 
lected from  ^he  whole  of  the  sentence  taken  together,  that 
they  must  have  proceeded  on  the  ground  that  it  was  enemy's 
property. 

Kindersley  v.  Goods   "  warranted   Swedish    property "   were,   with    the 

ship,  seized  and  condemned  by  the  Prize  Court  of  the  Isle 
of  France,  who  by  their  sentence,  after  stating  the  principal 
question  to  be  "  whether  the  ship  and  cargo  were  enemy's 
property  or  Swedish  property,"  proceeded  to  set  forth  several 
insuflScient    grounds    of   condemnation,   and   then,    in    the 

>  Cafltrique  r.  BehrenB,  30  L.  J.,  Q.  S.  P.  Hughes  v.  Cornelius,  Garth.  32; 

B.  163 ;  Castrique  v.  Imrie  (in  error),  7  Raym.  473 ;   1  Shower,  143 ;   per 

8  C.  B.  K.  S.  405;  30  L.  J.  (C.  P.)  177.  Curiam,  Castrique  v.  Imrie  (in  error), 

2  Geyer  v.  Aguilar,  7  T.  Rep.  681 ;  30  L.  J.  (C.  P.)  177, 184,  188. 
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adjudicative  clause  of  the  sentence,  refening  to  all  that  had 
preceded,  used  these  words,  "  Whereupon  the  Court  declared 
the  ship  and  cargo  to  be  lawful  prize."  Sir  William  Grant, 
on  appeal,  giving  judgment  at  the  Cockpit,  held,  that  as  the 
French  tribunal  had  considered  the  question  whether  the 
property  was  enemy's  or  neutral,  and  had  then  adjudged  it 
to  be  lawful  prize,  this  was  sufficient  to  falsify  the  war- 
ranty, as  they  must  be  supposed  to  have  proceeded  on  the 
ground  that  it  was  enemy's  property.  "The  result  of  all 
the  cases,"  said  this  very  learned  Judge,  "  is,  that  a  sentence 
of  a  Court  of  Admiralty  is  conclusive  as  to  all  that  it  pro- 
fesses to  decide.  Now,  is  it  possible  to  say  that  this  Court 
did  not  profess  to  decide  whether  this  was,  or  was  not, 
enemy's  property  ?  It  was  the  only  question  the  Court  did 
profess  to  decide."  * 

Sir  William  Grant,  in  the  same  case,  intimated  that  there 
is  a  general  presumption  that  such   sentences   proceed  on 
legitimate  grounds,  which  throws  on  the  party  impeaching 
them  the  duty  of  showing  that  it  has  proceeded  on  some  la 
other  grounds.' 


T 

ti 
is 

S4 
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1  Eindenley  v.  Chaae,  at  the  Cock- 
pit, 22Qd  July,  1801, 1  ManhaU,  Ins. 
425,  426,  427.  See  also  Bolton  v. 
Oladstone,  5  East,  155;  (in  error)  2 
Taunt.  85,  which  proceeded  on  the 
same  principle.     And  see  the  various 


cases  illustrative  of  breach  of  war- 
ranty of  neutrality,  already  cited> 
pp.  571 — 588,  ante.  . 

3  See  the  effect  of  judgments,  and 
of  judgments  in  rem,  considered,  2 
Smith's  L.  C,  p.  682. 
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After  what  is  laid  down,  in  a  preceding  chapter,  of  war- 
ranties, as  distinguished  from  representations, — that  the 
former  must  always  appear  on  the  face  of  the  policy, — the 
superscription  to  the  present  chapter  follows  with  a  sem- 
blance of  inconsistency  and  contradiction.  It  is  in  appear- 
ance only,  however ;  for,  in  reality,  there  is  none.  The  war- 
ranties to  be  here  considered  are  almost  never  expressed  on 
the  face  of  the  policy,  but  being  implied  in  it  by  the  law  of 
the  land,  they  are  of  the  same  obligatory  force  and  high 
evidence  as  the  law  itself,  impaired  in  neither  by  being 
omitted  from  the  instrument,  and  gaining  nothing  in  either 
by  being  expressed  in  the  policy.* 


Seaworthiness. 


Of  these  warranties,  by  far  the  most  important  is  that  of 
seaworthiness.  In  every  voyage  policy  there  is  an  implied 
warranty  that  the  ship  is  seaworthy  when  the  risk  attaches ; 
by  which  is  meant  that  she  shall  be  in  a  fit  state,  as  to 
repairs,  equipments,  crew,  and  all  other  respects,  to  encounter 
the  ordinary  perils  of  the  risk  insured  at  the  time  of  its 
commencing.' 

»  See  ante,  p.  BU.—Ed,  a  Per  Parke,  R,  Dixon  v.  Sadler,  5  M.  &  W.  414. 
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There  is  nothing  in  the  law  of  marine  insurance  more  im- 
portant to  commerce  and  the  preservation  of  human  life, 
than  this  waiTanty.*  It  is  not  implied,  however,  in  time  Ii 
policies  ;  but  in  voyage  policies,  it  is  a  condition  precedent 
to  the  underwriter's  liability  for  any  loss  incurred  during 
the  continuance  of  the  risk.' 

Seaworthiness,  however,  is  a  word  the  import  of  which 
varies  with  the  place,  the  voyage,  class  of  the  ship,  or  even  the 
nature  of  the  cargo.'  The  ship  may  be  fit  for  port  or  river 
risks,  and  that  suffices  while  there ;  *  or  seaworthy  for  one 
voyage  and  not  for  another,  or  for  one  class  of  cargo  and  not 
for  another  ;  *  or  as  fit  for  the  voyage  contemplated  as  such 
a  vessel  is  capable  of  being  made ;  *  she  must  not  be  over- 
loaded, and  her  cargo  must  not  be  badly  stowed.'  "  The 
term  seaworthy,"  said  Erie,  J.,  in  the  House  of  Lords,  "  when 
used  in  reference  to  marine  insurance,  expresses  a  relation 
between  the  state  of  the  ship  and  the  perils  it  has  to  meet  in 
the  situation  it  is  in."* 

It  matters  not  whether  the  assured  know  it  or  not ;  if  the 
ship  was  not,  in  fact,  seaworthy  at  the  outset  of  the  adventure,  ti 
either  in  the  degree  commensurate  with  her  then  risk,  or  for 
the  voyage,  that  state  of  things  never  existed  which  was  the 
sole  foundation  for  the  underwriter's  promise,  and  he  conse- 
quently can  never  be  bound  thereby.  Hence,  as  Lord  Eldon 
says,  "  It  is  not  necessary  to  inquire  whether  the  owners 
acted  honestly  and  fairly  in  the  transaction."  • 

Thus,  notwithstanding  the  owner  had  his  ship  surveyed 


T 

ti 


1  See  the  obaervations  of  Lord  El- 
don in  Douglas  v.  Scougall,  4  Dow, 
276,  and  of  Lord  Redesdale,  in  Wilkie 
r.  Qeddea,  3  Dow,  60. 

'  Per  Lawrence,  J.,  Christie  r.Secre- 
tan,  8  T.  R.  192, 198 ;  per  Lord  Ellen- 
borough,  Wedderbom  v.  Bell,  1  Camp. 
1,2. 

•  Per  Erie,  C.  J.,  Foley  v.  Tabor,  2 
F.  ft  F.  662. 

*  Annen  v.  Woodman,  8  Taunt. 
299;  Bouillon  v.  Lupton,  S3  L.  J., 
C.  P.  37 ;  per  Parke,  B.,  6  M.  ft  W. 
414;  per  Alderson,  B.,  4  H.  of  Lds. 


C.  393. 

*  Biccard  v.  Shepherd,  14  Moo.  P.  C. 
471. 

«  Knill  V.  Hooper,  26  L.  J.  (Ex.) 
377 ;  2  H.  <k  N.  277 ;  Burges  v.  Wick- 
ham,  3  B.  &  S.  669 ;  33  L.  J.  (Q.B.)  17 ; 
Clapham  v,  Langton,  34  L.  J.  (Q. 
B.)  46. 

7  Foley  V.  Tabor,  2  F.  &  F.  662 ; 
Biccard  v.  Shepherd,  qud  supra ;  Weir 
p.  Aberdein,  2  B.  ft  Aid.  320. 

8  4  H   L.  CajB.  384. 

^  Per  Lord  Eldon  in  Dougl.i.s  r. 
Scougall,  4  Dow,  276. 
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and  fully  repaired,  as  the  shipbuilder  thought,  before  sailing, 
but  she  proved  to  be  unseaworthy  from  a  latent  defect  (the 
unsoundness  of  some  timbers  near  her  keel)  not  discovered 
duiing  the  survey  or  repair,  Lord  Mansfield  held  the  under- 
wiiter  discharged  from  his  liability  by  the  mere  fact  of 
unseaworthiness.* 
In  a  policy  on  This  same  rule  holds  good  in  respect  of  every  voyage 

eoocIb 

policy,  whatever  may  be  the  subject  of  insurance.  Not 
that  there  is  any  such  implied  warranty  in  respect  of  the 
cargo,'  but  in  respect  of  the  conveying  ship ;  so  that  the 
policy  on  goods  is  equally  conditional  as  if  it  were  a 
policy  on  the  ship  herself.  Thus,  in  an  action  brought  by 
an  innocent  shipper  of  goods  (who  had  no  interest  what- 
ever in  the  ship),  on  proof  being  given  that  the  ship  was 
unseaworthy  when  she  sailed,  Lord  Mansfield  nonsuited  the 
plaintiff,  saying,  that  the  implied  warranty  could  not  be 
dispensed  with  in  any  case  ;'  and  this  is  now  weU  understood 
to  be  the  law  of  England  on  the  subject.* 

Sub-division  of         ^^  indeed  the  underwriters  on  discovering  the  unseaworthi- 
the  risk.  j^ggg  ^f  g^  gj^jp  ^j^g^^  jj^g  p^^  back  in  consequence,  agree  to 

waive  *  the  objection  and  allow  her  to  proceed  on  her  voyage 
a  second  time  (on  which  occasion  she  sails  seaworthy),  they 
cannot  afterwiu'ds  set  up  her  original  unseaworthiness  as  a 
defence  against  any  subsequent  loss  totally  unconnected 
therewith. 
Weir  v.  Aber-  Under  an  insurance  "  on  ship  and  outfit,"  for  a  voyage  "  at 

and  from  London  to  Bahia,"  the  ship  sailed  from  London,  and 
in  the  Channel,  encountered  bad  weather,  and  made  so  much 
water,  that  it  became  evident  she  was  overloaded,  and  could 
not  continue  her  voyage  in  safety  unless  she  were  lightened. 
The  master,  with  the  consent  of  the  underwriters,  expressed 
by  a  memorandum  on  the  policy,*  unshipped  part  of  the  iron 


1  I.ee  V.  Beach,  1  Park,  Ins.  468.  *  Quare;  see  poet,  next  p.,  note  1. — 

'  Koebel  v.  Saunders,  17  C.6.,N.S.  £d, 

71 ;  33  L.  J.  (C.  P.),  310.  *  •  In  these  terms,  **  It  is  agreed  that 

^  Oliver  v.  Cowley,  1  Park,  Ins.  470.  the  ship  may  load,  unload,  and  reload 

*  The  law  is  the  same  in  the  United  goods,  and  discharge  part  of  her  cargo 

States,  see  1  Phillips,  Ins.  no.  695.  at  Bamsgate." 


dein. 
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in  Ram^iite  harbour,  and  procceflod  on  his  voyago,  in  the 
courB«  of  which  a  loss  occurred  wholly  unconiioi'ted  with  the 
original  state  of  uuscawortliiness  of  the  ship  when  ahu  tirst 
sailed  from  London,  the  jury  found  that  the  ship  was  sea- 
worthy for  her  voyage  when  she  sailed  from  Ramsgate,  and 
the  Court  upon  tliis  and  the  other  facts  of  the  case,  held  that 
the  underwriters  were  liable  for  the  loss,' 

It  is  enough  to  satisfy  this  warrauty  if  the  ship  he  origi-  ^ 
nally  seaworthy  for  the  voyage  insured  when  she  sails  on  it. 
Tliere  is  no  implied  warranty  that  the  ship  shall  continue 
seaworthy  in  the  course  of  it  "Every  ship,"  says  Lord 
Mansfield.  "  must  he  seaworthy  when  she  tirst  sails  on  the 
voyage  insured,  but  she  need  not  continue  so  throughout  tiie 
voyage." ' 

On  this  ground  it  has  been  frequently  held  that  under  a  i 
policy  on  a  voya|fe  out  and  home,   the   risk  being  entire 
and  indivisible,  it  is  sufficient  if  the  ship  be  seaworthy  for 
the  entire  voyi^e  when  she  first  sails  from  tlie  home  port  of 
loading ;  and  there  ia  no  breach  if  she  be  not  in  a  seaworthy 

'  V^  r.  Aberdein,  3  B.  &  Aid.  effect  of  diatidgiiiahing  between  tljo 

SSn.      I  Bin  oat  aware  tlmt  this  de-  river  Hak  and  the  sea   rjok.  ami  tliftt 

cUioa  hu  ever  been   quii«tiuii(Hl,  ur  in  fact  as  Uie  ship  was  Gt  fur  oacb  by 

lint  it   u   open  to  doubt ;    but    tbe  BiiccdKoive  atagea,  there  citne  to  be  na 

KTound  on  which  it  it  reated  by  the  avoidaocc    of    tbe    poliry    by  tailing 

Court  ia  not  lary  ubvioua,  nor  do  I  frum   Ijiiidon    in   n  couditioii   unsea- 

tbi'it  that  the  laoguagD  attributed  to  worthy  for  tbe  vo)'a;,-o.     Tu  juit  it  aa 

thp  Court  in  ilways  in  »coord  witbtha  Mr.  A  mould  dcta.  aa  R  wairer  of  the 

princi^Jea  of  law.      I  wiah  to  uotupare  otiginai    want    of    aeaworcbiuexs,    is, 

Ihu  oae  in  itK  facta  n-itb  that  of  iSiccud  tu  say  tbe  leant,   yaj  unKitiafaGtory 

r.  Shepherd.  14  Moo.  P.  C.  in,  where  in   puint   of    principle;    and    yet   he 

tlx   iD:^r>nce    being   on    gooda    for  eeema  to  have  the  authority  of  the 

SwanMO,    to    be    abippod    at    ilon-  Court   for  it.      Either  there  was  & 

ileklip  n»j,    and    Piwt    NoUotb,   the  brwicb  of  warrauty  and  a  ooniequent 

venel  tuolt  in  part  at  tbe  CirBt  place  avoidani^e  of  tbe  jKjlii^y,  nhich  cannot 

and  overloaded  at  tbe  aecond,  ao  u  be  remeditid  by  waiver,  or  there  wa4 

tberrfore  to  be   uuaeaworthy,   and  a  not.     See  'i  ParBoua,  25.— Ed. 

total  loss  happeued,~tbc  Court  die-  >  la  Bermoni'.Woodbridge.S  DcugL 

lingniahed  between  tbe  risk  [rem  the  TSl,  ?S8 ;  per  liL,  Eden  r.  Farkinaon, 

iDtnwr  md  the  riai   from  the  latter,  ibid,,  733,  735 ;  BO  per  Lord  Eldon, 

•Bd  luld  the  UBUred  eutiUod  to  re-  "Tbe  Midsummer  Blosaoni,"  Watson 

oorer  for  the  goods  on  board  under  v.  Clarke,  1   Uow,   P.  C.  341  ;  no  per 

dw  GnU.      I  infer  that  Uia  memoniii-  Rirku,  H  ,  iu  Diion  r.  Hidhr,  :■  .M.  & 

'lum   in   Weir   r.   Aberdein   had  the  W.  ill,  115. 
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Holdswoi'tb  V. 
Wise. 


Crew  aud  equip- 
ibent. 


condition  on  sailing  from  the  out-port  on  her  homeward  pajs* 
sage,  or  from  any  intermediate  port. 

Thus,  in  case  of  a  voyage  "  at  and  from  Honfleur  to  the 
coast  of  Angola,  during  her  stay  and  trade  there,  at  and 
from  thence  to  her  port  or  ports  of  discharge  in  St.  Domingo, 
and  at  and  from  St.  Domingo  back  to  Honfleur,"  Lord  Mans- 
field said,  that  if  this  was  one  entire  risk  (which,  as  the  pre- 
mium was  entire,  he  held  it  to  be),  the  underwriters  were 
liable  if  the  ship  was  seaworthy  when  she  left  Honfleur, 
though  not  so  at  Angola,  or  any  of  the  subsequent  stages  of 
the  voyage.* 

So,  in  case  of  another  voyage  "  at  and  from  Belfast  to  her 
port  or  ports  of  loading  in  British  America,  during  her  stay 
there,  and  back  to  a  port  of  discharge  in  the  United  King- 
dom," &c.,  and  the  evidence  showed  that  the  ship  was  sea- 
woi"thy  when  she  sailed  from  Belfast,  but  unseaworthy  when 
she  left  St  Andrew's  on  the  homeward  passage,  the  counsel 
for  the  defendants  admitted  that,  being  seaworthy  at  the 
commencement  of  the  risk,  the  implied  warranty  was 
satisfied.^ 

Assuming  that  these  are  cases  as  to  the  sound  state  of  the 
hull,  &c.,  of  the  ship  as  such,  it  is  to  be  added  that  the  same 
principle  holds  good  as  to  the  master  and  crew,  for  whose 
continued  good  conduct  in  the  course  of  the  voyage  there  is 
no  implied  warranty  binding  on  the  assured.  If  the  vessel, 
crew,  and  equipment  be  originally  sufficient,  and  the  master 
a  person  of  competent  skill,  the  assured  has  done  all  he  con- 
tracted to  do  ;  and  although  such  master  and  crew  should 
by  their  acts  or  omissions  bring  the  ship  in  the  course  of  the 
voyage,  and  at  the  time  of  loss,  into  an  unseaworthy  (i.  e., 
uninsurable)  state,  yet  the  underwinter  is  liable  for  all  loss 
which,  though  remotely  occasioned  by  such  superinduced 
state  of  unseaworthiness,  is  yet  proximately  caused  by  the 
perils  insured  against.' 


*  In  Bermon  i>.  Woodbridge,  2  Dougl. 
788.  See  tbe  case  of  Holdsworth  v. 
Wise,  inft  a. 

5*  Hold8woi-th  V.  Wiae,  7  B.  &  It. 


704.  See  also  8.  P.  Redman  v.  Wilaon, 
14  M.  &  W.  476. 

'  Busk  V.  Royal  Ezch.  Ass.  Co.,  2 
B.  ft  Aid.  73 ;  Walker  v.  Maitland,  5 
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"  It  is  the  duty  of  the  owner,"  says  Bayley,  J.,  "  to 
have  the  ship  properly  equipped,  and,  for  that  pui-pose,  it  is 
necessaiy  that  he  should  provide  a  competent  master  and 
crew  in  the  first  instance ;  but  having  done  this  he  has  dis- 
charged his  duty."  *  "  He  makes  no  warranty,"  says  Parke, 
B.,  "that  the  vessel  shall  continue  seaworthy,  or  that  the 
master  and  crew  shall  do  their  duty  during  the  voyage  ; 
and  their  negligence  and  misconduct  is  no  defence  to  an 
action  on  the  policy,  where  the  loss  has  been  immediately 
occasioned  by  the  perils  insured  against.  Nor  can  any  dis- 
tinction be  made  in  this  respect  between  the  omission  by  the 
master  and  crew  to  do  an  act  which  ought  to  be  done,  or  the 
doing  an  act  which  ought  not,  in  the  course  of  the  naviga- 
tion. It  matters  not  whether  a  fire,  which  causes  a  loss,  be 
hghted  improperly,  or,  after  being  properly  lighted,  be  ne- 
gligently attended ;  whether  the  loss  of  an  anchor,  which 
makes  a  vessel  unseaworthy,  be  attributable  to  the  omission 
to  take  proper  care  of  it,  or  to  the  improper  act  of  slipping 
it  or  cutting  it  away  ;  nor  could  it  make  any  difference, 
whether  any  other  part  of  the  equipment  were  lost  by  mere 
neglect,  or  thrown  away  and  destroyed  in  the  exercise  of  an 
improper  discretion  by  those  on  board."  ' 

The  numerous  decisions  illustrative  of. these  positions  will 
be  considered  more  at  large  when  we  treat  of  the  losses 
covered  by  the  policy ;  we  will  here  merely  cite  one  or  two 
of  those  which  bear  more  particularly  on  the  subject  of 
unseaworthiness. 

It  makes  no  difiFerence  whether  the  state  of  unseaworthi- 
ness be  occasioned  by  the  negligence  of  the  master  and  crew, 
or  of  other  parties  employed  by  the  assured  upon  the  busi- 
ness of  the  ship  in  the  usual  course  of  trade.     A  ship  insured  J; 
/.  .  w 

"  fi-om  London  to  Sierra  Leone,  while  there,  and  back  to  her 

R  k  Aid.  171 ;  Bishop  v,  Pentland,  7  Nairne,  4  C.  B.  343  ;  16  L.  J.  (C.  P.) 

B.&  Cr.  219;    Holdeworth  r.  Wise,  194;  Biccard  v.  Shepherd,  14  Moo. 

7  B.  &  Cr.   794;  and  see  especiaUy  P.  C.  471. 

PhiUipe  r.  Headlam,  2  B.  &  Ad.  880 ;  ^  Per  Bayley,  J.,  in  Walker  v.  Mait- 

Dixon  V.  Sadler,  5  M.  &  W.  405 ;  S.  0.  land,  5  B.  &  Aid.  171, 175. 

(in  error),  8  M.  &  W.  895  ;  Redman  v.  '  Per  Parke,  B.,  in  Dixon  r.  Sadler, 

Wilson,  14  M.  &  W.  476;  PhiliiiM  r.  5  M.  k  W.  414,  415. 
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port  of  discharge  in  the  United  Kingdom,"  was  loaded  with 
teak  at  an  island  in  the  Sierra  Leone  river  by  the  African 
natives  (who  are  generally  employed  in  that  trade  for 
the  purpose),  and  then  began  dropping  down  the  river  on 
her  passage  home ;  it  was  soon  found,  however,  that,  owing 
in  all  probability  to  the  unskilful  loading  of  the  natives, 
she  had  become  so  leaky  as  to  be  unfit  to  put  to  sea^ 
and  having,  on  examination,  been  pronounced  unseaworthy, 
she  was  voluntarily  run  on  shore  to  prevent  her  sinking  in 
the  river,  and  ultimately  sold  where  she  lay,  as  not  being  fit 
for  repair.  The  plaintiflF  claimed  a  total  loss  by  the  perils  of 
the  sea  ;  and  the  ship  being  seaworthy  when  she  sailed  from 
London,  the  Court  held  the  underwriters  liable,  as  the  loss, 
though  remotely  arising  from  the  negligence  of  the  natives, 
was  proximately  caused  by  a  peril  of  the  sea* 

A  ship  insured  "  from  Bristol  to  Sierra  Leone,  and  back," 
had  encountered  in  the  course  of  the  voyage  severe  storms, 
and  become  so  damaged  and  leaky  that  she  was  obliged  to  run 
for  Gambia,  where  she  was  found  to  be  unseaworthy,  and  not 
within  reach  of  the  repairs  that  had  become  indispensable; 
in  consequence  of  which  she  was  necessarily  sold  as  she  lay. 
The  defendants  proposed  to  show  that  the  loss  had  arisen 
solely  from  the  decayed  and  unseaworthy  state  of  the  ship  ; 
but  this  they  were  precluded  from  doing  by  an  admission  on 
the  face  of  the  policy  that  the  ship  was  seaworthy  for  the 
voyage.  And  the  Court  held,  on  motion  in  ari'est  of  judg- 
ment, that  the  declaration  suflBciently  showed  the  loss  to 
be  by  perils  of  the  sea  so  as  to  make  the  underwriters 
liable.^ 

A  ship  by  a  clause  in  the  policy  "  allowed  to  be  seaworthy 
for  the  voyage,"  met  on  the  voyage  with  a  violent  hurricane, 


1  Redman  r.  WilBon,  14  M.  &  W. 
476.  See  also  Dixon  v.  Sadler,  5  M. 
k  W.  406 ;  (in  error)  8  M.  &  W.  895, 
but  the  applicability  of  the  facts  of 
that  case,  as  they  arose  under  a  time 
policy,  has  been  destroyed  by  the  de- 
cision in  Qibson  v.  Small,  4  Ho.  of 
Lds.  Cos.  353 ;  but  the  discussion  of 


principles  proceeding  upon  the  as- 
sumption that  there  was  an  implied 
warranty  of  seaworthiness  in  suoh  a 
policy  continues  it  a  leading  reference 
on  the  subject. 

2  Parfitt  V,  Thompson,  13  M.  &  W. 
892. 
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by  which  she  was  so  damaged  as  to  be  obliged  to  run  for  the 
Mauritius,  where  it  was  found  that,  from  this  damage  and 
from  the  age  and  decayed  state  of  the  ship,  she  was  not 
worth  repairing,  and  was  accordingly  sold.  It  appeared, 
however,  upon  the  whole  evidence,  that,  but  for  the  storm, 
the  decayed  parts  of  the  ship  would  have  been  strong  enough 
to  enable  her  to  perform  her  voyage  with  safety.  The 
plaintiff  claimed  a  total  loss  by  perils  of  the  sea ;  and  the 
jury  found  "  that  the  cost  of  repairing  the  damage  arising 
from  the  perils  insured  against  would  have  been  greater 
than  the  value  of  the  ship  if  repaired"  The  verdict  was 
entered  for  the  plaintiff,  and  the  Court  refused  to  grant  a 
new  trial.* 

In  the  case  of  Hollingworth  v.  Brodrick,  Patteson,  J.,  while  '^' 
expressing  his  adherence  to  the  general  rule,  said  that  "  un-  of 
seaworthiness  for  want  of  a  particular  description  of  crew  is 
an  exception  to  the  rule,  because  one  crew  may  be  necessary 
in  one  part  of  the  voyage,  and  another  in  another."'  We 
have  already  adverted  to  the  general  doctrine  that  might  be 
inferred  from  this  language,  and  shall  have  occasion  hereafter 
to  discuss  it  at  length.  These  words  are  here  cited  as  an 
introduction  to  a  very  nice  question  touching  the  employ- 
ment of  a  pilot  in  the  course  of  the  voyage — how  far  it  bears 
upon  the  general  rule  under  discussion. 

*  PhillipB  D.  Nairne,  i  C.  6.  343 ;  brought  during  the  voyage  to  a  condi- 

16  L.  J.  (C.  P.)  194.  The  only  pasnage  tion  in  which  she  would  not  be  in- 

in  any  of  the  modem  English  decisions  eurable,  that  might  not  be  a  defence, 

at  all  inconsistent  with  this  rule  is  a  It  is  certainly  a  new,  and  perhaps  a 

dictum  of  Lord  Denman,  in  Rolling-  dangerous  one ;  but  I  think  that,  if  it 

worth  r.  Brodrick,  7  A.  &  E.  40,  de-  were   clearly  made  out,  the  assured 

cided  about  two  years  before  Dixon  r.  could  not  say  that  the  loss  was  by  the 

Sadler.     The  case  itself  was  a  claim  perils  insured  against."     The  opinion, 

under  a  time  policy,  for  a  low  by  perils  thus  doubtfully   expressed  by   Lord 

of  the  seas;    the  defendant  pleaded  Denman,  does  not  seem  to  have  been 

that  plaintiff   allowed    the    ship    to  shared  by    the    rest    of    the    Court 

become  imaeaworthy,   and    did    not,  (Littledale  and   Patteson,  J  J.),   and 

when  he  might  and  ought  to  have,  certainly  appears  to   be  at  variance 

repaired    her   at    a    reasonable  cost  with  the  current  of  the  later  decisions 

The  whole    Court    agreed    that  the  in  this  country   and   in  the   United 

plea    was    bad.     Lord   Denman  said,  States.      See  1  PhiUips,  Ins.  no.  695 ; 

"  I   own    I    feel    a   doubt    whether,  3  Kent,  Comm.  288,  289. 
if  it  were  distinctly  averred  that  the  -  See  the  remtirks  of  Patteson,  J.,  in 

ship  had   by  gross  negligence    Icen  llullingworth  r.  Brodrick,7  A.  &E.  48. 
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Thus,  for  instance,  if  usage  requires  that  at  a  particular 
stage  of  the  voyage  the  ship  should  take  a  pilot  on  board 
before  entering  an  intermediate  port,  or  that  of  her  des- 
tination, it  has  been  inferred,  that  her  failure  to  do  so,  in 
consequence  of  which  a  loss  accrues,  will  discharge  the  under- 
writers from  their  liability,  although  the  loss  may  be  proxi- 
mately caused  by  the  perils  insured  against,  and  the  ship 
have  been  in  all  respects  seaworthy  at  the  commencement  of 
the  voyage. 

The  course,  however,  of  the  more  recent  English  deci- 
sions in  connection  with  this  subject  will  not  warrant  us  in 
laying  down  the  rule  thus  broadly ;  on  the  contrary,  the  true 
position  seems  to  be,  that,  except  where  positively  required 
by  the  provisions  of  an  Act  of  Pai-liament  (in  case  these,  as 
Patteson,  J.,  puts  it,  have  the  eflFect  of  creating  an  inter- 
mediate voyage,  on  which  the  ship  is  not  seaworthy  without 
a  pilot),'  the  negligence  of  the  master  in  not  taking  a  pilot 
on  board  in  entering  a  port  at  any  intermediate  stage  of  the 
voyage,  where  usage  requires  him  to  do  so,  will  not  discharge 
the  underwriters  from  their  liability,  provided  the  ship  were 
seaworthy  when  she  sailed,  the  master  and  crew  originally  com- 
petent, and  the  loss,  though  remotely  occasioned  by  the  want 
of  a  pilot,  be  proximately  caused  by  the  perils  insured  against 
Phillips ».  Thus,  the  captain  of  a  ship  insured  "  from  Liverpool  to 

Headiam.  Sierra  Leone,  and  back  to   her  ports  of  discharge   in  the 

United  Kingdom,"  on  arriving  oflF  Sierra  Leone  (where 
there  is  an  establishment  of  pilots,  and  where  it  is  usual 
for  all  ships  going  in  or  out  of  the  river  to  take  one), 
made  signals  for  a  pilot  to  come  ofiF;  but  as  none  did 
so,  after  waiting  some  hours,  he  took  his  ship  in  without 
one,  in  doing  which  she  struck  the  ground  and  was  lost 
by  perils  of  the  sea.  The  jury,  on  the  facts,  found  that 
the  master  had  acted  with  a  wise  discretion,  and  as  a 
prudent  man  ought  under  the  circumstancea     The  Court, 

*  In  Hollingwortb  v,  Brodrick,  7  A.  160,  as  commented  upon  by  Patteson, 

&  £.  44.  J.,  7  A.  &  E.  44,  48  ;  and  by  Tindal, 

2  Phillips  i;.  Headiam,  2  B.  &  Ad.  C.  J.,  in  8  M.  &  W.  900. 
880;  Law  v.  Hollingwortb,  7  T.  R. 
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while  agreeing  in  this  verdict,  intimated  that,  even  had  it 
been  otherwise,  and  the  loss  had  been  remotely  occasioned 
by  the  negligence  or  mistake  of  the  master,  yet,  assuming 
him  to  have  been  originally  a  person  of  competent  skill,  the 
underwriters  would  have  been  liable,  for  the  loss  was  proxi- 
mately caused  by  the  perils  insured  against.* 

In  the  case  of  Law  v,  HoUingworth,  the  captain  of  a  ship 
insured  "  from  Stettin  to  London,"  took  a  pilot  on  board  at 
Orfordness,  but  improperly  allowed  him  to  leave  the  ship  at 
Halfway  Reach;  after  which,  and  before  she  came  to  her 
moorings,  the  ship  was  lost.  The  Court  held  that  the  under- 
writers were  not  liable  for  this  loss,  on  the  ground  that,  at 
the  time  of  loss,  the  ship  was  unseaworthy  for  want  of  a 
pilot ;  and  Lawrence,  J.,  adds,  "  owing  to  the  negligence  of 
the  captain."  * 

Of  this  case,  Patteson,  J.,  says, — "  In  Law  i\  HoUingworth 
there  was  an  intermediate  voyage,  if  I  may  so  say,  consti- 
tuted by  Act  of  Parliament,  upon  which  voyage  the  ship  was 
not  seaworthy  unless  she  had  a  pilot ; "  ^  and  Tindal,  C.  J., — 
"The  decision  may  be  maintainable  on  the  ground  of  an 
implied  warranty  to  observe  the  positive  regulations  of  an 
Act  of  Parliament ;  but  if  it  is  to  be  taken  as  an  authority 
that  the  implied  warranty  on  the  part  of  the  assured  extends 
to  acts  of  negligence  on  the  paii;  of  the  master  and  crew 
throughout  the  voyage,  w^e  think  it  cannot  be  supported 
against  the  weight  of  the  later  authorities."  * 

At  present,  the  law  in  England  upon  this  point,  must  perhaps* 
l)e  taken  to  be,  that,  except  where  required  by  the  positive 


I 


R 
en 


1  PhiUipe  r.  Headlam,  2  B.  &  Ad. 
883. 

•  Law  V.  HoUingworth,  7  T.  Rep. 
160. 

•  In  HoUingworth  r.  Brodrick,  7  A. 
k  E.  44. 

*  Per  Tindal,  C.  J.,  in  deUvering 
the  judgment  of  the  Exchequer  Cham- 
ber in  Sadler  v.  Dixon,  8  Mees.  & 
Wels.  900. 

*  It  is  extremely  doubtful,  to  say 
the  leeat,    whether    even    upon"  the 


ground  suggested  for  it  by  Patteson, 
J.,  the  decision  in  Law  v.  HoUing- 
worth can  be  sustained.  I  refer  to 
the  principle  of  the  decision  in  Wil- 
son V.  R<mkin  31  L.  J.  (Q.  B.^  62,  and 
in  Cunard  v.  Hyde,  27  L.  J.  (Q.  B.) 
408,  3  E.  &  B.  670,  and  the  limitation 
therein  put  upon  its  application  as 
compared  with  Cimard  v.  Hyde,  29 
L.  J.  (Q.  B.)  6,  as  probably  offering  the 
just  means  of  solving  the  general 
question  involved  in  this  case, — Bd. 
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provisions  of  an  Act  of  Parliament,  the  captain's  negligence 
in  not  having  a  pilot  on  board  at  any  intermediate  stage  of 
the  voyage,  or  in  entering  the  port  of  destination,  whereby 
a  los'fe  accrues,  will  not  discbarge  the  underwriters  from 
their  liability,  if  such  loss  be  proximately  caused  by  the 
perils  insured  against,  and  the  master  and  crew  were  ori- 
ginally competent. 

It  is  another  question,  whether  it  be  a  breach  of  this  war- 
ranty, if  the  master  sail  out  of  any  intermediate  port,  or  from 
the  out-port  on  his  return  voyage,  without  a  pilot,  where  one 
is  required  by  usage.  Lord  Tenterden  answers  it  in  the 
affiimative.  "  It  may  be  conceded,"  says  his  Lordship,  "  that 
a  vessel  coming  out  of  harbour  must  have  a  pilot,  because  the 
captain  has  it  in  his  power  always  to  procure  one. "  '  Upon  the 
ground  thus  suggested,  the  distinction  seems  very  reasonable. 

Whether  in  case  of  the  pilot  taken  on  board  being  dis- 
qualified notwithstanding  the  master  s  belief  and  his  own 
representations  to  the  contrary,  the  underwriters  would  be 
liable,^  seems  a  question  to  be  decided  in  the  affirmative  upon 
the  principle  of  the  later  authorities,  if  the  master  was  origi- 
nally competent,  and  he  acted  to  the  best  of  his  judgment,  and 
the  loss  was  directly  caused  by  the  perils  insured  against. 

The  great  leading  principle,  therefore,  of  the  English  doc- 
trine of  seaworthiness  is,  that  there  is  no  implied  warranty 
of  seaworthiness  except  at  the  commencement  of  the  risk. 
In  the  United       Qn  this  point  the  law  in  the  United  States  is  at  variance 

Statea.  .  • 

with  our  own,  and  gives  a  wider  extent  to  the  implied  war- 
ranty ;  it  being  there  held  that  the  assured  is  bound  not 
only  to  have  his  vessel  seaworthy  at  the  commencement 
of  the  risk,  but  to  keep  her  so,  as  far  as  it  depends  on 
himself,  during  the  continuance  thereof,  and  at  the   com- 

1  See  the  remarks  of   Lord  Ten-  voyage,  oeasea  to  operate.    Moreover, 

terden  in  Phillips  v.  Headlam,  2  B.  &  were  it  still  in  force,  the  reason  of  the 

Ad.  382.  L.  Ch.  J.  would  be  inapplicable,  as 

^  So  says  Mr.  Amould.    But  unless  the  condition  is  irrespective  of  circum- 

usage  has  the  eflfect  of  creating  an  stances. — Ed. 

intermediate  voyage,  this  condition,  '  See  Lord  Kenyon*s  judgment,  7 

satisfied  at  the  commencement  of  the  T.  Rep.  162. 
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mencement  of  all  subsequent  stages.  The  underwriters  in 
the  United  States  are  therefore  held  discharged  from  any 
loss  which  can  be  distinctly  shown  to  have  arisen  from  the 
negligence  or  misconduct  of  the  assured  in  not  keeping  the 
ship  in  a  proper  state  of  repair.* 

,  Yet,  in  that  country,  unseaworthiness,  arising  after  the 
commencement  of  the  voyage  has,  it  seems,  no  retrospective 
operation  in  respect  of  losses  accrued  prior  to  the  breach  of 
the  warranty ;  and  it  further  seems  to  be  the  better  esta- 
blished doctrine  there,  that  if  the  ship  sailed  seaworthy  for 
the  voyage,  subsequent  unseaworthiness  shall  not  operate  as 
a  defence,  except  where  the  loss  is  distinctly  occasioned  by 
it,  and  the  unseaworthiness  itself  have  arisen  from  the  ne- 
gligence or  misconduct  of  the  assured  or  his  agents.  Where 
the  loss  is  totally  unconnected  with  the  subsequent  state  of 
unseaworthiness,  it  cannot  avail  as  a  defence  for  the  under- 
writers. For  instance,  if  the  master  omit  to  take  a  pilot  in 
entering  an  intermediate  port,  and  the  ship  should  be  after- 
wards  lost  by  capture ; — or  sail  from  such  port  with  an 
insufficient  number  of  anchors,  and  the  ship  be  afte^^vards 
burnt  by  lightning, — the  underwriters  are  no  more  able  to  set 
up  unseaworthiness  as  an  answer  to  a  claim  for  such  losses  in 
the  United  States  than  they  would  in  this  country.' 

Even  with  these  limitations  the  American  doctrine  throws  Tl 
a  very  extensive  responsibility  on  the  assured,  and  must,  in  a) 
many  cases,  prevent  him  deriving  a  fair  degree  of  protection 
from  his  contract.  The  law,  as  understood  in  this  coimtry, 
seems  decidedly  preferable  both  as  giving  the  assured  a 
more  complete  indemnity,  and  also  preventing  many  nice 
and  difficult  inquiries  which  the  other  system  has  a  direct 
tendency  to  promote. 


Hitherto  we  have  been  considerinfj  the  nature  and  extent  ^^ 

.  .  .  »" 

of  the    implied  warranty  of    seaworthiness    in  relation   to  in 

voyage  policies  only.     It  was  for  some  time  rather  assumed 

'  See  the  eases  collected,  1  Phillips,  breach  may  soinetimes  only  suspend 

Ins.,  no.  728 — 736  ;  3  Kent,  Coram.,  liability  till  seaworthiness  be  restored. 

288,  289 ;  2  Parsons,  189—142.  —Ed. 

*  Ibid.    According  to  Mr.  Parsons, 
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than  decided  that  there  was  no  distinction,  in  this  respect, 
between  voyage  policies  and  time  policies.'  The  question 
was  at  length  formally  raised  in  the  well-known  case  of 
Small  V.  Gibson,  which  was  ultimately  carried  to  the  House 
of  Lords.2  - 

Small  V  Oibao  ^^  ^^^^  ^^®'  ^^  *  declaration  on  a  time  policy  on  ship,  the 

plea  was,  that  the  ship  was  not  "  at  the  time  of  the  com- 
mencement of  the  risk,  nor  at  the  making  of  the  said 
insurance,  nor  on  the  said  25th  day  of  September,  1843  (the 
day  on  which  the  time  mentioned  in  the  policy  began  to 
run),  seaworthy,  or  in  a  fit  and  proper  condition  to  go  to 
sea."  On  the  question  raised  by  this  plea,  the  Court  of 
Queen's  Bench  held,  that  there  was  an  implied  waiTanty  of 
seaworthiness ;  the  Court  of  Exchequer  Chamber  revereed 
this  decision,  and  the  House  of  Lords,  acting  on  the  opinion 
of  the  great  majority  of  the  Judges,  upheld  the  judgment  of 
the  Exchequer  CTiamber. 

The  effect  of  this  decision  of  the  final  Court  of  Appeal  is 
thus  stated  in  the  judgment  in  Thompson  v.  Hopper.  "  It 
was  there  held  (t.  e.,  in  Gibson  v.  Small),  that  in  a  time 
policy  on  a  ship,  framed  in  the  usual  terms,  no  special  cir- 
cumstances appealing  respecting  the  situation  and  employ- 
ment of  the  ship,'  there  is  not  an  implied  warranty  that  the 
ship  shall  be  seaworthy  on  the  day  when  the  policy  ought 
to  attach.  So  far,"  proceeds  this  judgment,  '*  we  are  bound  ; 
but  any  opinion  given  upon  the  other  questions  submitted 
to  the  Judges  must  be  considered  extra-judicial,  as  they 
were  not  necessary  to  the  decision  of  the  case,  and  the 
House  of  Lords  was  not  asked  to  act  upon  them."  * 

1  The  case  of  Dixon  v.  Sadler,  ao  >  Small  v.  Gibson,  16  Q.   B.  128; 

frequently  referred  to,  was  a  case  upon  S.  C.  in  Exch.  Chamber,  ibid.  141  ; 

a  time  policy.     Mr.  Cresswell,inhi8ar-  Gibson  r.  Small,  i  H.  L.  Cas.  353. 

gument,  distinctly  contends  that  such  '  In  the  very  able  report  of  the 

a  policy  implied  no  warranty  of  sea-  case  in  the  House  of  Lords'  Reports, 

worthiness.      Parke,  B.,    adverts    to  special  circumstances  are  stated  by 

this  riew  with  obvious  favour,  5  M.  the  reporter,  but  this  is  merely  by 

&  W.  414  ;  but  Tindal,  C.  J.,  delivering  way  of  information— they  did  not  en- 

the  judgment  of  the  Court  of  Error,  ter  at  all  into  the  consideration  of  the 

8  M.  &  W.  895,  900,  says  that  in  this  case. 

respect  there  is  no  difference  between  *  Judgment    of    Lord    Campbell, 

the  two  classes  of  policies.— £«.  Coleridge   and    Wightman,  •  JJ.,    in 
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Of  the  other  questions  alluded  to,  it  may  be  proper  and  ^ 
useful  here  to  take  notice.  Martin,  B.,  intimated  an  opinion,  J 
that  if  a  time  policy  be  eiSfected  on  a  ship  about  to  sail  from 
a  given  port  on  a  voyage,  the  ship  must  be  seaworthy  at  the 
time  of  sailing,  but  that  there  is  no  such  warranty  where  a 
time  policy  is  efifected  on  a  ship  then  at  sea.*  Maule,  J., 
thought  it  might,  perhaps,  be  contended,  that  under  a  time 
policy  there  may  be  an  implied  warranty  that  the  ship  is 
seaworthy  at  the  commenceineiit  of  every  voyage  which  may 
be  undertaken  duiing  the  time  for  which  the  insurance  is 
eflfected.'  Lord  Campbell,  C.  J.,  thought  it  might  be  more 
doubtful,  whether,  when  a  time  policy  is  eiSfected  on  an  out- 
ward-bound ship,  lying  in  a  British  port,  where  the  owner 
resides,  a  condition  of  seaworthiness  might  not  be  implied.^ 
Lord  St.  Leonards  went  further,  and  intimated  an  opinion 
that  in  such  a  case  as  that  last  contemplated,  such  a  con- 
dition ought  to  be  implied.*  Parke,  B.,  and  Erie,  J.,  went 
the  whole  length,  the  former  of  excluding  such  a  warranty, 
under  any  circumstances,  in  a  time  policy,  the  latter  of  im- 
plying it  in  all  cases.  I  trust  I  may  humbly  express  my  own 
incapacity  to  find,  on  grounds  either  of  principle  or  conveni- 
ence, any  satisfactory  answer  to  the  masterly  reasonings  of 
Erie,  J.,  adduced  first  in  the  House  of  Lords,*  and  subse- 
quently with  even  greater  cogency  of  argument  and  illustra- 
tion in  the  case  of  Thompson  v.  Hopper,  in  favour  of  imply- 
ing this  warranty  in  all  cases.* 

As,  however,  the  Courts  are  bound  by  the  judgment  of  R- 
Gibson  v.  Small,  to  the  extent  of  holding,  that,  in  the  absence 
of  any  special  circumstances,  there  is  no  implied  condition  in 
time  policies  in  the  usual  form,  that  the  ship  shall  be  sea- 
worthy on  the  day  when  the  policy  ought  to  attach,  I  own  it 
seems  to  me  better  and  safer,  with  a  view  to  practical  con- 
venience, to  hold  generally,  "  that  in  all  voyage  policies,  and 


Thompoon  v.  Hopper,  6  E.  &  B.  187 ;         ^  Ibid.  419. 
25  L.  J.  (Q.  B.)  246.  *  Ibid.  384. 

»  4  H.  L.  Cm.  874.  •  6  E.  &  B.   177—186;  25  L   J. 

>  Ibid.  889.  (Q.  B.)  243-246.— iimoMW. 

>  Ibid.  422. 
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in  no  time  policies,  there  is  an  implied  warranty  of  seawor- 
thiness." ' 

This,  accordingly,  appears  to  be  the  course  which  the 
Courts,  since  the  decision  in  Gibson  v.  Small,  are  inclined  to 
take.  Thus,  in  Jenkins  v.  Heycock,  the  judicial  committee 
of  the  Privy  Ceuncil,  consisting  of  Jervis,  C.  J.,  Dr.  Lushing- 
ton.  Sir  J.  Patteson,  Mr.  Pemberton  Leigh,  and  Sir  K  Kyan, 
although  in  the  case  before  them  they  were  not  called  upon 
so  to  determine  judicially,  yet  intimated  that  they  were 
strongly  inclined  to  agree  with  those  who  thought  that  in 
time  policies  there  never  is  any  warranty  of  seaworthiness.* 
Where  a  plea  to  a  declaration  on  a  time  policy  on  ship,  "  at 
and  from  the  meridian  of  the  day  of  sailing  from  Suez," 
— ^alleged  that  the  ship  "  was  not  at  the  time  of  sailing  from 
Suez,  or  at  any  time  on  the  day  of  sailing,  or  any  time  during 
the  continuance  of  the  risk,  seaworthy," — the  Court  of  Com- 
mon Pleas,  on  demuiTer,  held  that  the  plea  was  no  answer  to 
the  action,  and  that  the  case  fell  within  the  most  limited 
operation  of  the  decision  in  Gibson  u  Small* 

To  a  declaration  on  a  time  policy  the  plea  was,  that  at  the 
time  the  policy  was  eflFected,  and  down  to  the  time  of  sending 
the  ship  to  sea,  she  was  an  outward-bound  ship,  lying  in  a 
British  port,  where  the  plaintiflFs  (the  owners)  resided ;  that 
the  ship  was  chartered  for  a  voyage,  and  that  the  plaintiffs 
*  ^ent  her  to  sea  in  an  unseaworthy  state,  and  that  she  was 
afterwards,  while  at  sea,  in  that  condition,  lost. 

On  this  plea,  raising  the  very  point  which,  in  Gibson  u 
Small,  Lord  Campbell  had  said  might  be  doubtful,  and  on 
which  Lord  St.  Leonards  had  expressed  an  opinion  against 
the  underwriter's  liability,  the  majority  of  the  Court  decided 
that  the  defence  was  no  answer  to  the  action ;  in  other  words. 


1  See  the  judgment  of  the  majo- 
rity of  the  Court  of  Queen's  Bench  in 
Thompsons.  Hopper,  6  E.  ft  B.  186 
—192;  25  L.  J.  (Q.  B.)  247;  and  of 
Lord  Campbell  (concurred  in  by  Cole- 
ridge, J.,  and  Wightman,  J.)  in  Faw- 
CU8  V.  Sarsfield,  6  R  ft  B.  199—205 ; 
25  L.  J.  (Q.  B.)  254.    The  expresBion 


in  the  text  occurs  in  the  judgment 
in  Fawous  v.  Sarsfield,  6  E.  and  B. 
202.  So  per  Lord  Wensleydale,  Bic- 
card  V.  Shepherd,  14  Hoc.  P.  C.  471. 

*  Jenkins  v.  Heycock,  8  Moore, 
P.  C.  851. 

3  Michael  v.  Tredwin,  17  a  B.  251 ; 
25  L.  J.  (C.  P.)  83. 


CHAP.  IV.]  AS  TO   SEAWORTHINESS. 

they  held  that  even  in  this  case,  left  most  in  doubt  by  the 
opinions  of  some  of  the  Judges  in  the  House  of  Lords,  there 
was  no  warranty  of  seaworthiness  in  a  time  policy.  The  fol- 
lowing passage  from  Lord  Campbell's  judgment,  in  which 
Coleridge,  J.,  and  Wightman,  J.,  concurred,  but  from  which 
Erie,  J.,  dissented,  puts  the  ground  of  the  decision  in  a  clear 
light  :— 

"We  are  now  precluded  from  saying,  in  respect  to  time 
policies,  (as  we  do  say  with  respect  to  voyage  policies),  that 
by  a  general  rule  there  is  an  implied  waiTanty  of  seaworthi- 
ness ;  and  much  uncertainty  and  much  litigation  would  arise 
fix)m  the  doctrine  that  it  may  be  implied  from  special  circum- 
stances. Not  only  would  there  be  great  difficulty  in  deter- 
mining what  special  circumstances  shall  be  sufficient  for  the 
purpose,  but  a  long  course  of  decisions  would  be  necessary  to 
ascertain  the  period  at  which  on  time  policies  the  seaworthi- 
ness must  exist.  I  conceive  that  it  would  be  much  better  to 
lay  down  the  general  rule,  that  in  time  policies  there  is  no 
warranty  of  seaworthiness."  * 

The  additional  fact  that  at  the  home  port,  where  the  ship  P« 
is  at  the  date  of  the  policy,  means  existed  for  making  her  sea- 
worthy, was  held  by  the  Court  of  Queen's  Bench  to  make  no 
diflFerence  in  the  relative  position  of  the  parties.' 

In  this  same  case,  however,  it  was  held  that  if  a  ship  in- 
sured on  time,  sail  on  her  first  voyage  under  the  policy  in 
an  unseaworthy  condition,  the  underwriters  cannot  be  made 
liable  to  the  cost  of  repairs,  rendered  necessary  not  by  perils 
of  the  sea,  but  by  the  bad  condition  of  the  ship  at  the  com- 
mencement of  the  risk.' 

We  are  accustomed  to  speak  of  this  implied  warranty  as  ^^ 
one:  the  condition   however  which  is  warranted  admits  of  w 


^  Thompflon  v.  Hopper,  6  E.  &  B.  judge,  who  had  taken  a  prominent 

188;   25  L.  J.   (Q.   B.)   249. — There  part  in  the  decision,  interrupted  the 

were  other  pleas,  a  new  trial  and  an  reference  with    the   words,   *'  It's    a 

^peal  to  error    in    this    somewhat  queer  case,  pass  it  by,"  and  counsel 

igmouB  case.     But  when  it  was  cited  immediately  ceased  to  press  it. — Ed, 

m  the  basis  of  an  argument  in  lonides  '  Fawcus  v,  Sarsfield,  6  E.  &  B.  1 92 ; 

V.  The  UniTersal  Marine  Insur.  Assoc,  25  L.  J.  (Q.  B.)  249. 

82  L.  J.  (C.  P.)  170,  a  very  learned  '  Ibid. 
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Under  a  policy 
•*at  and  from," 
while  in  poi*t. 


Till  seaworthy  in 
port,  policy  does 
not  attach. 


Seats  if  sea- 
worthy. 


degrees  which  are  distinctly  recognised  by  the  law.  Seawor- 
thiness for  the  voyage  is  one  thing;  and  seaworthiness  in 
port  quite  another ;  and  seaworthiness  for  inland  navigation 
&c.,  may  be  altogether  different.* 

Thus  it  is  quite  certain  that  a  ship,  under  a  policy  "  at  and 
from,"  would  be  seaworthy  in  harbour  while  undergoing 
repairs,  though  it  is  equally  clear  that  she  would  not  be 
seaworthy  for  the  voyage,  if  she  sailed  in  that  condition.* 

What  that  degree  of  seaworthiness  is  which  is  requisite  to 
make  a  policy  "  at  and  from "  attach  upon  a  ship  while  in 
port,  has  nowhere  been  vei'y  accurately  laid  down.  Generally 
speaking,  it  may  be  said  that,  under  such  a  policy,  a  ship  will 
be  sufficiently  seaworthy  to  give  an  inception  to  the  risk,  if 
she  be  in  such  a  state  while  '*  at  '*  the  port  as  to  be  capable 
of  being  moved  from  one  pai-t  of  the  harbour  to  another  for 
the  purpose  of  repair,  and  of  being  moored  alongside  its 
wharfs  or  quays  there  in  order  to  take  in  her  cargo.' 

If  the  port  "  at  and  from  "  which  the  ship  is  insured  be  an 
outport,  and  the  ship  arrives  there  so  shattered  as  to  be  a 
mere  wreck,*  or  in  such  a  state  as  to  be  unable  "  to  lie  there 
in  reasonable  security  till  she  is  properly  repaired  and 
equipped  for  the  voyage,"  *  the  policy  never  attaches. 

If,  however,  the  ship  under  such  policy  have  once  been 
"at"  the  port  in  a  state  commensurate  with  the  risk  of  lying 
there  to  be  repaired,  or  loaded  for  her  homeward  voyage,  the 
policy  attaches,  and  the  assured  is  not  entitled  to  a  return  of 
premium,  as  on  a  risk  that  never  commenced,  because  the 


>  Forbes  V.  Wilson,  1  Park,In&  472; 
1  MaTBhall,  Ins.  1 48 ;  Hibbert  r.  Martin, 
1  Pai'k,  Ins.  473  ;  Smith  v.  Surridge,  4 
Esp.  25 ;  Parmeter  v.  Cousins,  2  Camp. 
236;  Annen  v.  Woodman,  3  Taunt. 
299 ;  and  see  per  Parke,  B.,  in  Dixon 
r,  Sadler,  5  M.  &  W.  414,  and  after- 
wards cited  by  himself,  Biccard  v. 
Shepherd,  14  Moo.  P.  C.  471,  491, 
and  by  Willes,  J.,  Bouillon  f .  Lupton, 
83L.  J.  (C.  P.)87,  42. 

2  Forbes  v.  Wilson,  1  Park,  Ins.  472; 
Smith  V.  Surridge,  4  Esp.  25,  before 


Lord  Eenyon.  Lord  EUenborougb 
ruled  the  same  point  in  Hibbert  r. 
Martin,  1  Park,  Ins.  478,  and  in  Parme- 
ter V,  Cousins,  2  Camp.  285. 

'  Parmeter  v.  Cousins,  2  Camp. 
257;  Annen  9,  Woodman,  8  Taunt 
299. 

<  Shawe  v,  Felton,  2  East,  109. 

*  Parmeter  v.  Cousins,  2  Camp. 
235.  The  law  is  the  same  in  the 
United  States,  see  cases  cited,  1  Phillips, 
Ins.  no.  695  ei  aeq.,  8  Kent,  Comm. 
289. 
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ship  afterwards  sailed  from  the  port  in  a  state  of  unseawor- 
thiness for  the  voyage.*  "  The  condition  that  she  shall  be 
seaworthy  for  her  voyage,"  says  Lawrence,  J.,  "does  not  attach 
till  she  sails."  ■ 

Of  course  if  she  ultimately  sails  unseaworthy  for  the  voyage, 
this,  according  to  the  rule  already  laid  down,  wholly  discharges 
the  underwriter  fit)m  all  liability  for  loss  on  the  voyage, 
although  the  policy  may  have  attached  on  her  while  "  at " 
the  port,  owing  to  her  having  been  there  seaworthy  for  her 
then  risk.' 

But  for  the  purpose  of  sailing,  her  condition  may  differ  ;  as  I>J 
it  is  laid  down  by  Parke,  B., — "  if  the  voyage  be  such  as  to 
require  a  different  complement  of  men,  or  a  different  state  of 
equipment  in  different  parts  of  it,  as  if  it  were  a  voyage  down 
a  canal  or  river,  and  thence  across  the  opeli  sea,  it  would  be 
enough  if  the  vessel  were  in  each  stage  of  the  navigation  pro- 
perly manned  and  equipped  for  it."  * 

A  steamer  insured  at  and  from  Lyons  to  Galatz,  to  sail  on  R 
or  before  the  15th  of  August,  sailed  from  Lyons  on  the  24th 
of  July  with  a  river  crew  and  captain,  and  without  her  masts, 
anchors,  and  other  heavy  articles  which  it  was  impossible  for 
her  to  carry  on  board  during  the  river  voyage.  At  Aries  she 
took  on  board  her  sea  captain  and  some  of  her  sea  going 
crew,  and  otherwise  fitted  for  the  voyage  to  Marseilles  where 
she  must  call  for  a  licence.  At  Marseilles  her  crew  and 
ecjuipment  were  made  seaworthy,  and  she  sailed  thence  on 
her  voyage  on  the  23rd  of  August.  It  was  held  that  the 
sailing  from  Lyons  was  a  compliance  with  the  warranty  to 
sail,  being  in  a  condition  then  commensurate  with  the  risk.* 

And  the  same  may  take  place,  even  in  different  parts  of  a 
sea  voyage,  as,  for  instance,  in  the  Greenland  whale  fishery, 
where  it  is  always  customary  to  take  on  board  extra  hands 
on  arriving  at  Shetland;   there  can  be  no  doubt  that  the 


*  Annen  v.  Woodman,  8  Taunt  299.  *  Per  Parke,  B.,  in  Dixon  v.  Sadler, 

«  Ibid.  300.  5  M.  &  W.  414  ;  Biccard  v.  Shepherd, 

'  Parker  r.  Potte,  3  Dow,  23 ;  per  14  Moo  P.  C.  471,  491. 

Park,  arguendo  in  Watson  v.  Clark,  1  ^  Bouillon  v.  Lupton,  33  L.  J.  (C. 

Dow,  886.  P. )  37. 
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OliTenon  v. 
LonghmaD. 


Hocks  V,  Thorn- 
ton. 


ship  in  sailing  from  Hull  to  Shetland,  would  be  seaworthy 
with  a  diflferent  equipment  from  that  which  would  be  re- 
quired to  make  her  so  on  sailing  from  Shetland  to  the  North 
Seas. 

If  the  ship  were  lost  in  these  intermediate  stages  of  the 
voyage,  it  would  be  no  defence  that  she  was  not  then  sea- 
worthy for  a  stage  of  the  voyage  which  she  had  not  com- 
menced ;  nor,  if  lost  in  the  course  of  her  main  voyage,  could 
the  underwriters  discharge  themselves  from  liability  by  show- 
ing that,  though  seaworthy  when  she  commenced  such  main 
voyage,  she  had  yet  sailed  on  its  earlier  stages  with  an  infe- 
rior equipment* 

Thus,  where  a  ship  insured  **  at  and  from  New  Orleans  to 
Liverpool,*'  was  so  much,  injured  by  worms  while  she  lay  in 
the  mud  of  the  riVer  Mississippi  that  she  would  have  been  in 
an  unfit  state  for  her  sea  voyage,  Lord  EUenborough  held, 
that  as  she  was  then  sufficiently  seaworthy  for  the  purposes 
of  Ijdng  in  the  river,  and  the  defect  had  been  discovered  and 
repaired  before  she  sailed  on  her  sea  voyage,  her  prior  state 
of  unfitness  for  the  sea  did  not  avoid  the  policy." 

On  the  same  principle  it  has  been  held,  that  where  the 
risk  first  attaches  on  the  ship,  after  she  has  been  some  time 
at  sea,  the  implied  warranty  will  be  satisfied  if  she  be  then 
in  such  a  state  of  repair  and  equipment  that  she  may  be 
safely  navigated  home,  or  is  competent  to  pursue  any  part  of 
her  adventure. 

Thus,  where  a  time  policy  first  attached  on  a  ship  after  she 
had  been  engaged  for  a  year  in  the  South  Sea  whaJe  and  sea 
fishery,  and  also  in  taking  prizes,  it  was  laid  down  by  Gibbs, 
C.  J.  (assuming  that  such  a  warranty  was  implied),  that 
though,  at  the  time  the  i)olicy  attached,  the  crew  were  so  far 
reduced  by  death  and  desertion  as  to  be  inadequate  for  the 
twofold  purpose  of  whaling  and  guarding  the  prisoners  they 
had  taken,  yet,  as  they  were  fully  competent  for  the  seal 


1  Biccard  v.  Shepherd,  14  Moo.  P.  C. 
471|  post,  p.  615. 

2  OliveFBon  r.  Loughman,  cited  in 
2  B.  &  Aid.  822.    The  law  iBtheaaiue 


in  the  United  States,  eee  Treadwell  v. 
Union  Ins.  Co.,  6  Cowen»  270;  and 
Bell  V.  Keed,  4  Binney,  127. 
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fishery  and  other  purposes  of  the  voyage,  and  likewise  to 
navigate  the  vessel  home,  the  implied  warranty  of  seawor- 
thiness was  satisfied.*  "  If,"  said  the  Cliief  Justice,  "  the 
crew  could  perform  some  of  the  objects  of  the  adventure  with 
safety,  and  navigate  the  vessel  home,  she  cannot  be  called 
uiiseaworthy.  If  she  had  a  competent  crew  to  pursue  any 
part  of  her  adventure,  it  being  at  her  election  to  pursue  what 
part  she  chose,  she  might  be  deemed  seaworthy  within  the 
policy."  • 

Seaworthiness  is  a  term  of  relative  import  not  only  in  S 
respect  of  the  hull,  equipment  and  crew  of  the  vessel,  but  also  ai 
in  respect  of  her  cargo.  She  may  be  seaworthy  in  that  respect 
for  one  stage  of  the  voyage,  and  unseaworthy  for  another. 
She  may  be  overloaded,'  or  badly  stowed.*  Under  a  policy  B 
on  copper  ore  by  The  Admiral  Collingivood,  at  and  from 
the  anchorages  off  Hondeklip  Bay  and  Port  NoUoth  to  Swan- 
sea, the  vessel  shipped  154  tons  of  ore  at  Hondeklip  Bay 
and  sailed  thence  to  Port  Nolloth,  where  she  shipped  250 
tons  of  ore  additional.  Soon  after  sailing  thence  on  her 
voyage  to  Swansea  she  became  leaky,  and  finally  foundered 
at  sea  It  was  found  as  a  fact  that  she  sailed  seaworthy  from 
Hondeklip  Bay.  On  appeal  to  the  Privy  Council  from  the 
Courts  in  Canada,  it  was  held  that  there  were  in  fact  two 
voyages  insured  ;  that  the  vessel  being  seaworthy  at  the  com- 
mencement of  the  first,  but  unseaworthy  through  overloading 
at  that  of  the  second,  the  underwriters  were  liable  for  the  ore 
on  board  during  the  first  voyage,  but  not  for  the  additional 
ore  shipped  for  the  second.* 

Again,  the  class  of  vessel  may  be  such  as  will  not  admit  of  S< 
being  put  into  that  condition  of  seaworthiness  requisite  in  cl 
ordinary  cases  for  the  contemplated  voyage.     The  effect  of 
this  is  not  to  dispense  with  the  implied  warranty  of  seawor- 
thiness, but  to  accommodate  the  exigency  of  the  warranty  to 

>  Hacks  V.  Thornton,  Holt's  N.  P.  *  Foley  v.  Tabor,  2  F.  &  F.  662  ;  Bee 

80.  Redman  v.  Wilaon,  14  M.  &W.476,  and 


re 
cl 
th 


•  Holt's  N.  P.  33,  34.      S.   L.  in  ante  p.  597,  note  7. 

the    United     States.       Paddock     v,  *  Biccard  r.  SLei.herd,  14  Moo.  P.O. 

Franklin  Ins.  Co.,  11  Pickering,  227.  471 ;  non.  Commercial  Marine  Ca  v. 

>  Weir  V.  Abeidein,  2  B.  &  Aid.  820.  Namaqua  Mining  Co.,  5  L.  T.,  N.  S.  504. 
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^liat  is  reasonably  practicable  in  the  particular  case.  If  a 
steamer^  built  for  river  navigation  is  to  be  sailed  from  this 
country  to  Calcutta  or  to  Odessa,  and  the  underwriter  accept 
the  risk  with  full  information  as  to  the  class  of  vessel  and 
the  intended  voyage,  the  assured  satisfies  this  wan*anty  if 
he  make  her  as  seaworthy  for  the  voyage  as  is  reasonably 
practicable  with  such  a  vessel.*  But  he  is  bound  to  do  that 
much ;  and  even  such  a  description  of  the  subject  of  in- 
surance in  the  "slip/'  as  that  it  is  an  '' abandoned  ship/' 
does  not  dispense  with  this  warranty  and  the  assured's 
obligation  under  it." 

Whether  in  fact  the  vessel  was  in  such  a  condition  as  satis- 
fies this  warranty  in  the  particular  case,  is  a  question  for  the 
jury.'  But  evidence  of  what  that  particular  case  is,  may  so 
directly  contradict  the  express  language  of  the  policy  as  to 
be  excluded,  notwithstanding  full  information  had  been  ver- 
bally supplied  to  the  underwriter  before  taking  the  risk. 
This  is  a  question  of  great  importance  agitated  in  the  re- 
markable judgment  of  Blackburn,  J.,  in  Burges  v,  Wickhara/ 
but  not  determined  in  that  case,  or  in  the  subsequeut  case  of 
Claphamv.Langton  although  mentioned  by  the  Court  of  Error.* 


What  eonstiiates       It  is  now  obvious  that  there  can  be  no  fix;ed  and  positive 
BCftwort  nesg.       standard  of  seaworthiness ;  but  that  it  must  vary  with  the 

varying  exigencies  of  mercantile  enterprise, — ^with  the  re- 
quirements for  instance  of  the  coasting  or  West  Indian  trade, 


1  Burgee  t^.Wickham,  88  L.  J.  (Q.  B.) 
17  ;  3  B.  &  S.  669 ;  Clapbam  v.  LaDg- 
ton,  34  L.  J.  (Q.  B.)  in  error,  46. 

•  KniU  V,  Hooper,  2  H.  &  N.  277 ; 
26  L.  J.  (Ex.)  877. 

'  KniU  V.  Hooper,  titpra;  Burges 
V.  Wickham,  supra. 

*  Ubi  supra.  It  Ib  advisable  in  such 
cases  to  insert  a  word  or  words  in  the 
policy  descriptive  of  the  class  of 
vessel,  e.  g. "  river  steamer,"  *' coasting 
steamer,"  and    thereby  remove   any 


qnestion  as  to  the  admissibility  of 
evidence  to  modify  the  exigency  of 
the  implied  vrarranty.  Certainly  the 
presumption  from  such  language  on 
the  face  of  the  policy  as  "  The  Jane, 
steamer,"  "at  and  from  London  to 
Calcutta,"  is  that  she  is  an  ordinary 
sea-going  vessel,  capable  of  being 
made  perfectly  fit  for  such  a  voya^. 
—Ed. 

^  Clapham  v.  Langton,  34  L.  J.  (Q. 
B.)  46. 
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as  contrasted  with  the  necessities  of  the  Greenland  Seas  or 
the  North  West  passage/  and  modified  by  the  capabilities  of 
a  vessel  constructed  for  a  safer  but  necessarily  exposed  to 
a  more  dangerous  traflSc. 

Again^  the  standard  of  seaworthiness  has  been  gradually  It 
raised  within  the  course  of  the  present  century,  by  a  more 
perfect  knowledge  of  shipbuilding,  a  more  enlarged  experience 
of  maritime  risks,  and  an  increased  skill  in  navigation.^ 

So  again,  a  degree  of  equipment  and  preparation  is  deemed  Q' 
essential  in  some  coimtries,  which  would  be  considered  super-  ac< 
fluous  in  others ;  in  such  cases  it  has  been  held  in  the  United  ^{ 
States,  that  seaworthiness  is  to  be  measured  by  the  standard  ^ 
in  the  ports  of  the  country  to  which  the  vessel  belongs,  rather 
than  by  that  in  the  ports  of  the  country  where  the  insurance 
was  made.'     "  It  seems  to  me,"  says  Story,  J.,  "  that  where 
a  policy  is  underwritten  on  a  foreign  vessel,  belonging  to 
a  foreign  country,  the  undenvriter  must  be  taken  to  have 
a  knowledge  of  the  common  usages  of  trade  in  such  country 
as  to  equipments  of  vessels  of  that  class,  for  the  voyage  in 
which  she  is  destined."*     This  rule  appears  full  of  good  sense 
and  equity,  and  worthy  of  adoption  in  our  own  jurisprudence. 

Bearing  these  observations  in  mind,  we  proceed  to  examine 
what  has  been  held  in  different  decided  cases,  to  constitute 
unseaworthiness  for  the  voyage  ;  considering  first,  those  casus 
in  which  the  unseaworthiness  has  arisen  from  something 
defective  in  the  state  of  the  ship,  and  secondly,  those  in  which' 
it  has  ariseii  from  deficiency  or  incompetency  in  the  master 
and  crew. 


The  implied  warranty  of  seaworthiness,  as  far  as  relates  to  Sej 
the  condition  of  the  ship,  requires  that  when  the  sliip  sails  ^t, 
on  her  voyage,  she  should  be  well  furnished,  tight,  sound,  Ji" 
staimch  and  strong ;  competent,  that  is,  in  her  hull,  to  resist 


1  See  Knill  v.  Hooper,  2  H.  &  N.  ^  Ibid. 

277,  26  L  J.  (Ex.)  377  ;  per  Curiam,  *  Per  Story,    J.,  in    Tidraarah   v. 

Burgea  v.  WickfaAm,  34  L.  J.  (Q.  B.)  Washington  Ins.  Co.,  4  Mason's  Rep. 

46.  439  ;  2  Parsons,  144. 

*  3  Kent,  Comtn.  288. 
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Beawoi-tby  soon 
after  sailiDg. 


the  ordinary  attacks  of  wind  and  weather  on  the  voyage  in- 
sured, and  properly  rigged,  stored  and  provisioned  for  such 
voyage.  If  she  be  not  so  competent,  the  ship  is  not  sea- 
worthy. 

If  in  a  short  period  after  sailing  on  the  voyage,  she  become 
leaky  and  founder,  or  is  obliged  to  put  back  or  run  for  a  port 
of  distress,  without  encountering  any  extraordinary  peril,  or 
other  visible  cause  to  produce  such  efifect,  this  is  strong  pre- 
sumptive evidence  that  she  was  not  seaworthy  when  she 
sailed.'  If  in  such  a  case  it  be  found  on  survey  that  the 
leakiness  arose  from  loosening  of  her  timbers  owing  to  the 
decayed  state  of  her  bolts  and  fastenings,  this  is,  generally 
The  Mills  frigate  speaking,  a  clear  case  of  unseaworthiness.     That  is  admitted 

cannot  be  sup- 

ported.  to  have  been  the  condition  of  The  Mills  frigate,  under  a 

policy  "  at  and  from  the  Leeward  Islands  to  London,"  which, 
without  encountering  any  bad  weather,  became  so  leaky  the 
day  after  she  put  to  sea,  that  she  was  obliged  to  run  for  a 
port  of  distress,  where  she  was  condemned  as  irreparabla 
The  Court  of  Exchequer,  nevertheless,  gave  judgment  for  the 
plaintiff,  and  the  Court  of  Error  confirmed  the  judgment.* 
Mr.  Park  states  the  judgment  of  the  Court  below  to  have 
proceeded  upon  the  fact,  that  although  unseaworthy  for  the 
voyage  when  she  sailed,  yet  being  seaworthy  in  port  while 
loading,  this  at  the  commencement  of  the  risk  was  su£Scient 
under  a  policy  at  and  from.  It  is  unnecessary  to  say  that  an 
•argument  proceeding  on  such  a  basis  could  not  now  be  sus- 
tained.' 

Parker  V.  Potts.        Under  a  policy  "  at  and  from  Hondui-as  to  London,"*  the 

ship  lay  at  Honduras  about  five  months,  taking  in  a  cargo  of 
mahogany  and  log-wood,  during  which  period  she  appeared 


1  Munro  v,  Vandam,  1  Park,  Ins. 
469.  Per  Lord  Kenyon,  Watson  v, 
Clark,  1  Dow,  344. 

*  Mills  V.  Roebuck,  1  Marshall,  Ins. 
154;  1  Park,  Ins.  460. 

s  Parker  v.  Potts,  3  Dow,  23 ;  Wat- 
son V.  Clark,  1  Dow,  336 ;  Biocsrd  v. 
Shepherd,  supra,  p.  615. 

*  The  insurance  in  terms  was  on 


freight,  '*  beginning  the  adventure  at 
Honduras,  until  the  said  ship,  with 
her  goods  and  merchandize,  should  be 
arrived  at  London."  It  was  assumed 
throughout  the  argument,  and  not  dis* 
puted  by  Lord  Eldon  in  his  judgment, 
that  this  amounted  to  an  insurance 
"  at  and  from." 
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to  be  in  a  seaworthy  state.  The  day  after  sailing  she  encoun- 
tered a  gale  of  wind,  and  was  making  10^  inches  water  per 
hour ;  the  leakiness  increased  day  by  day  for  a  week  after- 
wards, and  then  she  was  making  3  J  feet  water  per  hour ;  and 
another  gale  coming  on,  she  strained  so  much  that  the  cap- 
tain bore  away  in  distress  for  Montego  Bay,  Jamaica.  There 
a  survey  was  had,  and  the  report  was,  that  her  iron  fastenings 
were  decayed,  three  of  her  beams  broken,  the  main  beam  in 
two  places ;  that  she  was  making  eighteen  inches  water  per 
hour,  from  the  loose  state  of  the  ship  throughout ;  and  that 
she  had  evidently  spread,  having  no  support  for  her  lower 
deck  from  knees,  either  fore  or  aft  or  otherwise.  Upon  this 
evidence,  irrespective  of  the  want  of  knees,  Lord  Eldon  was 
clearly  of  opinion  that,  the  ship  had  been  unseaworthy  wheii 
she  sailed  from  Honduras,  and,  consequently,  that  the  under- 
writers were  not  liable.^  A  vessel  originally  of  80  tons  burden  w 
had  been  lengthened  so  as  to  be  of  110  tons  ;  but  the  main- 
hold  beams  in  the  centre,  where  she  had  been  cut  asunder 
and  lengthened,  were  not  supported  or  strengthened  by  knees; 
no  new  anchor,  sails,  or  rigging  were  provided,  and  the  old 
anchor,  sails,  and  rigging  were  insufficient  for  the  altered 
ship ;  she  had,  besides,  no  stove  in  the  cabin,  though  essential 
for  winter  risks  in  the  Baltic,  which  the  present  was.  Upon 
this  state  of  facts,  but  principally  on  the  ground  of  the  want 
of  knees,  Lord  Eldon  held  that  the  ship  was  not  seaworthy 
when  she^sailed  from  St.  Andrew's.'-' 

A  ship  insured  "  from  Leith  to  Pictou,"  was  repaired  at  Leith  d. 
to  the  amount  of  about  280/.,  which  the  carpenters  certified 
covered  every  repair  adjudged  necessary  for  her  voyage.  This 
was  in  April ;  on  the  23rd  of  May  she  sailed,  and  on  the  6th 
and  7th  of  June  she  encountered  a  severe  gale  of  wind,  in 
which  she  sprung  her  bowsprit,  and  began  to  make  so  much 
water  that  the  crew  could  not  keep  her  free  with  both  pumps, 
and  the  master  in  distress  bore  up  for  Greenock.  There  it  was 
found  that  the  iron  work  in  general  was  very  much  decayed 
and  wrought  loose  ;  the  timbers  and  planks,  generally  speak- 
ing, sound,  but  decayed  about  the  bolts  and  nails,  which  in 

>  Parker  v.  Potts,  3  Dow,  23.  -  Watt  r.  Morris,  1  Dow,  32. 
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several  places  were  quite  gone.  Several  of  the  lower  deck 
beams  and  knees  were  decayed  and  sprung,  and  one  plank 
below  the  lower  deck  beams,  on  each  side,  decayed ;  the 
report  also  stated,  "  that  the  bowsprit  was  spning  and  the 
stem  wi'ought  loose,  on  account  of  the  decayed  iron,  and 
labouring  of  the  ship  at  sea."  Upon  this  state  of  facts  Lord 
Eldon  was  clear  that  this  vessel  was  not  seaworthy  when  she 
sailed.* 
Overloading  and  If  a  ship  is  SO  heavily,  or  so  improperly  loaded,  when  she 
nnaeaworihinesB.  sails  on  the  voyage  insured,  as  to  be  incapable  of  encountering 

the  voyage,  that  is  unseaworthiness.* 
UnaeaworthinesB       Besides   being  competent  in  hull  to  resist  the  ordinary 
and  provisions      attacks  of  wind  and  weather  on  the  voyage  insured,  she  must 
for  the  Toj^e.      ^e  properly  equipped  with   sails,  ground  tackling,   stores, 

provisions,  and  all  other  things  which  the  custom  of  trade 
has  made  requisite  for  the  voyage. 
Rotten  sails.  ^  ship,  insured  "  at  and  from  Jamaica  to  London,"  was 

Wedderburn  v.      held  unseaworthy,  because^  at  the  time  of  sailing,  although 

her  storm-sails  were  in  good  condition,  yet  her  maintop- 
gallant  and  studding-sails  were  extremely  rotten  and  unser- 
viceable. And  the  assured,  on  this  ground,  was  held  pre- 
cluded from  recovering,  though  the  ship  went  down  in  a  hur- 
ricane, in  which  such  sails  would  have  been  useless.* 
Ground  tackling.  ^  vesscl  is  unseaworthy  if  she  is  not  provided  with  ground 
Wilkiei'.Qeddes.  tackling  suflScient  to  encounter  the  ordinary  perils  of  the  sea; 

as  where  a  ship  sailed  with  the  cable  of  the  small  bower 
anchor  so  worn  and  decayed  as  to  be  unfit  for  service,  and 
with  a  best  bower  anchor  too  light  and  short  in  the  shank 

Seaworthiness  ^^^  ^  vessel  of  her  tonnage/  Where  one  of  the  rules  of  a 
according  to  dnb  mutual  insurance  society  required  the  chain  cables  of  all 
Harrison  v  ships  admitted  for  insurance  to  be  tested,  the  Court  of  King's 

Donglas.  Bench   considered   that   not  testing  the  chain  cable  before 

sailing  was  in  the  nature  of  a  want  of  seaworthiness.*  So, 
where  one  of  the  rules  of  a  similar  society  required   the 

'  Douglas  V.  Scougall,  4  Dow,  269.  »  Wedderburn  v.  Bell,  1  Camp.  1. 

«  Biccard    v.    Shepherd,    14    Moo.  *  Wilkie  v.  Geddes,  3  Dow,  57. 

P.  C.  471  ;  Foley  v.  Tabor,  2  F.  &  F.  »  Harrison  v.  Douglaa,  8  A.  &  E. 

662 ;  Weir  v.  Aberdein,  2  B.  &  A.  320.  396. 
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managing  underwriters  to  survey  the  hull  and  materials  of  Si 

sc 

each  ship  once  a  year,  and  order  whatever  stores  or  repairs 
they  deemed  necessary ;  and  declared  that,  unless  such  stores 
and  repairs  were  provided,  "  the  ship  should  not  be  insured,'* 
the  Court  of  Exchequer  held  that  a  failure  to  provide  such 
stores  and  repairs  made  the  ship  unseaworthy.* 

Stores  and  supplies  for  the  voyage  are  so  principal   an  Pi 
element  in  seaworthiness  that  Lord  Eldon  at  Nisi  Priiis  dc-  y^ 
Glared  it  to  be  his  opinion  that  the  assured  was  as  much  e^ 
bound  to  show  he  had  provided  proper  ihedicines  and  neces- 
saries for  the  voyage,  as  to  establish  the  tightness  of  the 
ship.-     In  one  case  before  the  House  of  Lords  it  was  con-  St 
tended    (although   the   adjudication   proceeded   on   another  ^ 
point),  that  a  ship  insured  for  a  winter  risk  to  the  Baltic, 
would  not  be  seaworthy  without  a  stove  in  the  cabin.^ 

In  the  United  States  a  vessel  not  properly  supplied  with  p, 
fuel  and  candles,  has  been  held  not  to  be  seaworthy.^ 

In  one  case  in  the  United  States,  where  a  vessel  ran  on  a  Cc 
rock,  in  consequence  of  the  needle  of  the  compass  being  ^" 
drawn  out  of  its  dii-ection  two  or  three  points  by  an  iron 
fastening,  near  which  the  compass  was  placed,  it  was  con- 
tended that  this  was  unseaworthiness ;  but  the  Court,  on 
evidence  being  given  that  there  was  no  negligence  in  this 
case  in  the  construction  of  the  ship,  were  of  opinion  that  it 
was  not  so.* 

There  can  hardly  be  a  doubt  that  the  proper  adjustment  of 
the  ship's  compass,  especially  in  iron  vessels,  will  become,  as 
we  grow  familiar  with  the  principles  on  which  this  is  eflfected, 
an  essential  element  of  seaworthiness. 

We  come  now  to  consider  that  kind  of  unseaworthiness  A 
which  consists  in  the  deficiency  or  incompetence  of  the  crew. 
Every  ship,  at  the  time  of  sailing,  must  be  also  properly 


»  Stewart  v.  Wilson,  1 2  M.  &  W.  1 1.      Johnson's  N.  Y.  R  58. 

2  Woolff  r.  Claggett,  4  Esp.  258.  ^  Stanwood  v.  Rich,  Massachusetts, 


M 


»  Wattr.  Morris,  1  Dow,  32.    See      Nov.  1817,  cited  1  Phillips,  Ins.  no. 
Reasons  for  the  Ai^)eaL"  701. 

*  Fontaine  v,  PhoDn.   Ins.   Co.,  10 
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equipped  with  a  master  and  mate  of  competent  nautical 
skill,  a  crew  sufficient  to  navigate  her  on  the  voyage  insured, 
and  perhaps  a  pilot  on  board  whenever  required  by  law. 

1.  Of  the  roaster.       First,  of  the  TYvobster. — ^He  must  be  a  person  sufficiently 

well  acquainted  with  the  usual  course  of  navigation  on  the 
voyage  insured,  to  be  able  to  conduct  the  vessel  in  safety 
through  its  ordinary  perils ;  and  if  he  is  grossly  ignorant  of 

Tait  V,  Levi.        that,  the  ship  is  not  seaworthy.    Thus  a  ship  was  insured  on  a 

voyage  "  from  Cork  to  the  ship's  loading  port  or  ports  on  the 
coast  of  Spain,  within  the  Straits  of  Gibraltar,  including  Tarra- 
gona, and  not  higher  up  the  Mediterranean,"  and  the  captain, 
through  entire  ignorance  of  the  coast,  mistook  Barcelona  for 
Tarragona,  and  was  captured  in  endeavouring  to  enter  the 
former  port,  which  is  higher  up  the  Mediterranean  than  Tar- 
ragona, and  was  then  in  possession  of  the  forces  of  Napoleon. 
The  Court  considered  this  a  breach  of  the  implied  warranty 
to  provide  a  master  of  reasonably  competent  skill* 

This  question  must  be  viewed  in  relation  to  the  nature  of 

Clifford  V,  Hun-  the  voyage  under  the  policy.     Thus,  under  a  policy  "  from 

Mauritius  to  London,"  the  captain  on  sailing  from  Mauritius 
was  very  ill,  and  next  day,  feeling  himself,  from  increased 
illness,  incompetent  to  the  charge  of  the  ship,  he  inquired  of 
his  two  mates  whether  they  could  manage  the  voyage  to 
England,  but,  finding  no  one  competent  to  undertake  it,  he 
put  back  ;  Lord  Tenterden,  on  this  evidence,  asked  the  jury, 
"  whether  they  thought,  considering  the  length  of  the  voyage 
from  Mauritius  to  England,  that  a  ship  could  be  sufficiently 
manned,  when,  in  the  event  of  any  accident  to  the  captain, 
there  was  no  one  else  on  board  able  to  perform  his  duties." 
The  jury,  which  was  special,  found  for  the  underwriters.* 

Mr.  Chancellor  Kent  questions  the  soundness  of  this 
doctrine  in  any  case,  and  observes,  that  the  warranty  of  sea- 
worthiness "  would  seem  to  imply  no  more,  than  that  the 
assured  must  have  a  sound  and  well-equipped  vessel  with 
reference  to  the  voyage,  and  have  on  board  a  competent  per- 
son as  master,  a  competent  person  as  mate,  and  a  competent 

1  Tait  V.  Levi,  14  East,  481.  Malk.  108 ;  8.  C.  reported  in  3  C.  & 

*  Clifford  V.  Hunter,  1   Mood.    &     P.  16. 
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crew  as  seamen  ;"  he  ako  cites  American  cases  in  which  Lord 
Tenterden's  doctrine  has  been  discarded,  as  far  as  regards  the 
American  coasting  and  West  Indian  trade.^ 

The  doctrine  thus  impugned  would  undoubtedly  operate 
with  a  good  deal  of  harshness,  if  enforced  with  regard  to  short 
voyages,  or  vessels  of  small  burden,  but  the  very  basis  on 
which  it  was  originally  rested  is  the  length  of  the  voyage, 
and  to  similar  voyages  of  great  length  probably  it  ought  to 
be  confined.' 

A  question,  which  we  have  looked  at  once  or  twice  hereto-  \\ 
fore,'  and  shall  but  refer  to  in  this  place,  is  whether  the  ^* 
shipping  an  uncertificated  master  or  mate  or  engineer,  in 
contravention  of  the  statutes,  would  amount  to  unseaworthi- 
ness. Viewed  in  the  light  of  decisions  on  questions  of  a 
kindred  nature,  it  must  rather  be  determined  as  an  illegality 
which,  in  case  of  privity  on  the  part  of  the  assured,  would 
avoid  the  policy. 

Secondly,  as  to  (lie  crew. — "  The  owner,"  says  Lord  Tenter-  2. 
den,  "  as  a  condition  precedent  is  bound  to  provide  a  crew  of 
competent  skill," ^  and  "adequate,"  says  Lord  Ellenborough, 
"  to  discharge  the  usual  duties,  and  to  meet  the  usual  dangers 
to  which  she  is  exposed.* 

If  the  crew  be  suflScient  when  the  ship  sails  on  the  voyage 
insured,  the  implied  warranty  is  fully  satisfied,  unless  it  be  a 
voyage  of  several  stages  differing  in  risk,  and  consequently 
in  the  description  of  crew  required  on  board.*  The  assured 
does  not  contract  that  the  ship  shall  continue  to  be  properly 
manned  throughout  the  voyage,  nor  is  he  responsible  for  any 
subsequent  negligence  or  misconduct  on  the  part  of  the  crew/ 


CI 


'  3  Kent's  Comm.,  287 ;  note  (a). 
See  Also  1  Phillips,  Ins.  no.  708. 

s  The  136th  ckuse  of  the  Merchant 
Shipping  Act  of  1854  (17  k  18  Vict, 
c.  104)  provides,  that  no  foreign-going 
ship  shall  proceed  to  sea  without  cer- 
tificates of  the  master  and  mates. 

'  See  ante,  P.  I.,  c.  vii.  p.  333,  and 
of  the  present  chapter,  p.  605,  note,  5. 

*  Shore  v.  Bentall,  7  B.  &  Cr.  798, 
note. 


*  In  Hunter  v.  Potts,  4  Camp.  203. 

«  Bouillon  V.  Lupton,  33  L.  J.  (C.  P.) 
37. 

7  Busk  V.  Royal  Exch.  Co.,  2  B.  & 
Aid.  73 ;  Walker  v.  Maitland,  5  B.  & 
Aid.  171;  Bishop  v.  Pentland,  7  B. 
&  Cr.  214  ;  Holdsworth  r.  Wise,  ibid. 
794  ;  Shore  v.  Bentall,  ibid.  798,  note ; 
Dixon  V.  Sadler,  5  M.  &  W.  405 ;  5.  C. 
in  error,  8  M.  &  W.  895. 
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And  if  at  the  time  the  policy  attaches,  the  ship  has  been 
some  time  engaged  on  a  distant  voyage,  although  the 
numbers  of  the  crew  have  been  greatly  reduced  by  death  or 
desertion,  yet  the  implied  warranty  is  satisfied  if  they  are  at 
that  time  suflScient  for  navigating  the  ship  home,  or  for  per- 
forming any  of  the  purposes  of  the  voyage  insured.* 

But  that  the  ship  should  be  properly  manned  for  the 
voyage  at  the  time  she  sails  on  it  is  indispensable,  otherwise 
the  underwriters  are  not  liable.  Thus,  under  a  policy  "  at 
and  from  Cuba  to  Liverpool,"  without  any  leave  given  to 
touch  and  stay  in  the  original  policy,  the  captain  having  lost 
some  of  his  outward  crew  by  sickness  and  desertion  at  Cuba, 
and  finding  it  impossible  there  to  engage  ten  men,  his  proper 
complement,  for  Liverpool,  sailed  from  Cuba  with  only  eight 
men  engaged  for  Liverpool,  and  two  for  Montego  Bay 
(Jamaica),  at  which  place  he  touched,  landed  the  two  men, 
and,  having  procured  others  to  supply  their  place,  proceeded 
on  his  voyage  to  Liverpool.  The  Court  held  that  the  ship 
was  not  seawoi-thy  when  she  sailed  from  Cuba  for  a  voyage 
to  Liverpool,  as  she  ought  then  to  have  had  on  board  a  full 
complement  of  men  engaged  for  the  whole  voyaga* 

3.  Ab  to  the  Thirdly,  as  to  the  pilot. — On  this  question,  so  fully  con- 

sidered above,  we  shall  refer  to  a  previous  page'  for  details, 
adding  only  the  general  result  of  the  cases  as  they  now 
stand. 

Result  of  the        ^    The  law  seems  to  be,  that,  supposing  the  ship  to  have  been 

seaworthy  when  she  sailed,  and  provided  with  a  competent 
master  and  crew,  the  underwriter  is  liable  for  all  loss  proxi- 
mately caused  by  the  perils  of  the  sea,  although  remotely 
occasioned  by  the  negligence  or  misconduct  of  the  master  in 
entering,  without  a  pilot,  an  intermediate  port  where  pilots 
are  kept,  and  usage  requires  one  to  be  taken  on  board  for 
that  purpose  ;*  d  fortiori  he  is  so  liable,  if  the  master  on 
arriving  oflf  the  port  have  done  his  best  to  procure  a  pilot  to 

1  HuckB  V.  Thornton,  Holt's  N.  P.  *  Ante,  p.  603. 

30.  *  PhiUips  V.  HeftdUm,  2  B.  &  Ad. 

<  Fonhaw  v.  Chabert,  3  Br.  &  B.  880. 
168. 


pilot. 


cases. 


Ul 


CHAP.  IV.]  AS  TO  SEAWORTHIXESS. 

come  oflf,  and  has  only  entered  the  harbour  without  one  when 
it  became  the  wisest  course  for  him,  as  a  prudent  and  skilful 
man,  so  to  do.' 

If  not  only  usage,  but  the  positive  regulations  of  an  Act  of 
Parliament^  require  a  pilot  to  be  taken  on  board  on  entering 
either  an  intermediate  or  a  home  port,  then  it  has  been 
held  in  one  case  to  be  unseaworthiness  to  enter  such  port 
without  one." 

And  in  all  cases  where  it  is  necessary,  either  by  law  or 
usage,  for  the  master  to  have  a  pilot  on  board  in  going  out  of 
an  intermediate  port,  or  in  clearing  from  his  outport  home- 
wards, it  will  be  unseaworthiness  not  to  take  one,  for  it  is  in 
such  cases  always  in  his  power  to  do  so.' 

Where  a  ship  soon  after  sailing  becomes  so  leaky  or  other-  0 
wise  disabled  as  to  be  unable  to  proceed,  without  any 
apparent  cause  suflScient  to  account  for  it,  the  fair  pre- 
sumption is,  that  it  arose  from  causes  existing  at  the  time 
of  her  sailing,  and  consequently  that  she  was  not  then  sea- 
worthy. It  is  for  the  assured  in  that  case  to  show  the 
contrary.* 

If,  on  the  other  hand,  the  loss  takes  place  long  after  sailing, 
or  under  such  circumstances  that  it  may  fairly  be  attributed, 
prvmd  fade,  to  the  violent  and  immediate  action  of  the  winds 
and  waves  or  other  perils  insured  against,  then,  the  onus 
probandi  of  unseaworthiness  is  on  the  defendant.  But 
even  the  prevalence  of  stormy  weather,  dangerous  seas, 
stiff  breezes,  or  severe  gales,  is  not  enough,  if  the  state  of 
the  vessel  when  examined  is  wholly  unexplained  by  it.*  Of 
course,  if  there  be  a  clause  in  the  policy  admitting  the  sea- 
worthy state  of  the  ship  on  saiUng,  the  underwriters  are 
thereby    precluded    from    settiug    up   the    contrary    to    an 


>  Phillips  T.  Headlam,  M,  tuprcu  note  2. — Ed, 

»  Law  V.  HoUingworth,  7  T.  R.  160.         *  Per  Lord  Eldon,  Watson  r.  Clark, 

Sed  qvarty  see  Rankin  v.  Wilson,  34  1   Dow,   344 ;  Munro   r.   Vandam,   1 

L.  J.  (Q.  B.)  62  ;  Cunard  r.  Hyde,  2  Park,  Ins.  469. 

H.  k    N.   277;    and    ante,  p.    605,  »  Watson  v.    Clark,   1  Dow,  336; 

nota  6. — Ed.  Parker  v.  Potts,  3  Dow,  23  ;  Douglas 

*  Per  Lord  Tenterden   in  2  B.  &  v.   Scougall,    4    Dow,    269,  and  see 

Ad.  382.     Sed  quarty  see  ante,  p.  606,  Foster  v.  Steele,  3  Bing.  N.  C.  892. 
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action  on  the  policy,  in  the  absence  of  fraud  on  the  part  of 
the  plaintiff  in  obtaining  this  admission.^ 

With  regard  to  the  means  of  proving  that  the  ship  was 
seaworthy,  or  the  reverse,  the  only  satisfactory  evidence  is 
that  of  the  persons  who  were  employed  to  survey  and  examine 
the  vessel  After  their  evidence  has  been  given,  however, 
experienced  shipwrights,  who  never  saw  the  ship,  may  be 
called  to  say  whether,  upon  the  facts  sworn  to,  she  was  in 
their  opinion  seaworthy  or  not." 

The  sentence  of  a  Vice-Admiralty  Court,  ordering  a  sale  of 
the  ship  for  unseaworthiness  and  irreparability,  is  no  evi- 
dence of  the  facts  or  grounds  on  which  the  condemnation 
proceeded.* 

The  whole  question  as  to  what  amounts  to  seaworthiness,  is 
peculiarly  a  question  for  a  jury ;  and  hence,  where  a  special 
jury  of  merchants  had  twice  given  their  verdict  one  way 
on  a  question  of  seaworthiness,  the  Court,  although  they  con- 
sidered the  verdict  not  altogether  satisfactory,  refused  to  grant 
a  rule  for  a  third  trial  ;*  nor  would  they  allow  the  consolida- 
tion rule  to  be  opened,  in  order  to  try  the  same  question 
in  another  action  against  another  underwriter  on  the  same 
policy.* 


Slip  must  be  If  a  ship  be  not  provided  with  those  documents  which  are 

mented.  required  by  the  general  law  of  nations,  or  by  international 

treaties,  to  prove  her  national  character,  she  is  exposed,  espe- 
cially in  seasons  of  general  maritime  war,  to  the  danger  of 
being  condemned  for  the  want  of  them.     It  is,  therefore,  an 


1  Parfitt  V.   Thompson,  18   M.  k  10  East,  148;  The  Margaret  Mitchell, 

W.  892;  PhUlipa  v.  Nalrne,  4  C.  B.  4  Jur.  K.  S.  1198 ;  The  Elin  CorniBh, 

843.  1  Eoc.  &  Ad.  R.  36 ;  aad  see  Maclach- 

^  Per  Lord  Kenyon,   Thornton  v.  Ian,  Shipping,  151. 

Royal  Exch.  Co.,  Peake,  25  ;  per  Lord  *  Foster  v.   Steele,  8   Ring.  K  C. 

Ellenborough,  Beck  with  v.  Sydebot-  892;  Foley  v.  Tabor,  2  F.  &  F.  662. 

ham,  1  Camp.  116.  *  Foster  v.  Alvei,   3  Ring.  N.  C. 

3  Wright  V,  Barnard,  1   Marshall,  896. 
Ins.  152  ;  2  Park,  863 ;  Bird  v.  Darby, 
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implied  condition  in  every  policy  (at  all  events  when  effected  E 
by  the  shipo¥mer),  that  the  ship  in  the  course  of  the  voyage  te 
and  at  the  time  of  seizure  shall  have  on  board  all  such  docu- 
ments, whether  her  national  character  be,  or  not,  the  subject 
of  warranty  or  representation  in  the  policy.  It  is  not,  how- 
ever, requisite  that  they  should  be  on  board  when  she  sails, 
unless  she  is  represented  or  warranted  as  of  a  particular 
national  character.* 

The  consequences,  however,  of  a  failure  to  comply  with  Di 
this  implied  condition,  are  very  different   from  those  that 
follow  upon  a  breach  of  the  implied  warranty  of  seawor- 
thiness. 

The  warranty  of  seaworthiness,  in  the  words  of  Mr.  Justice 
Lawrence,  "  is  implied  from  the  very  nature  of  a  contract  of 
insurance  ;  the  consideration  of  an  insurance  is  paid  in  order 
that  the  owner  of  a  ship  which  is  capable  of  performing  her 
voyage  may  be  indemnified  against  certain  contingencies,  and 
it  supposes  the  possibihty  of  the  underwriters  gaining  the 
premium ;  but  if  the  ship  be  incapable  of  performing  the 
voyage,  there  is  no  possibility  of  the  underwriters  gaining  the 
premium ;  and  if  the  consideration  fails  the  obligation  fails. 
But  that  is  not  the  case  with  a  ship  not  having  proper  docu- 
ments on  board :  she  may  nevertheless  perform  the  voyage  ; 
at  least  there  is  no  certainty  that  she  will  not,  as  there  is  in 
the  case  above  alluded  to." ' 

Accordingly,  it  is  established  that  a  want  of  proper  docu- 
ments on  board  discharges  the  underwriter  from  his  liability 
only  when  the  sentence  of  the  foreign  Prize  Court  shows  that 


1  Unlefls  the  ship  be  warranted  or 
represented  as  of  a  particular  nation, 
she  need  not  sail  with  documents  of 
neutrality;  per  Lord  Ellenborough, 
BeU  r.  Carstairs,  14  East,  374,  39B, 
394  ;  alUer,  if  there  be  a  warranty  or 
representation ;  Rich  v.  Parker,  7  T. 
R.  705.  By  the  102nd  clause  of  the 
Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  the  national  character 
of  every  ship  is  to  be  declared  before 
clearance. 

'  Per  Lawrence,  J.,  in  Christie  v. 


Secretan,  8  T.  R.  192.  See  also  the 
observations  of  the  Court  in  Price  v. 
Bell,  1  East,  663.  So  in  the  United 
States,  Chancellor  Kent  (then  Ch.  J.) 
intimated  that  it  was  no  part  of  the 
implied  warranty  of  seawortbincsa 
that  the  ship  should  be  properly  docu- 
mented, on  the  ground  **  that  the  ves- 
sel, without  such  documents,  might 
be  quite  competent  to  perform  the 
voyage."  Elting  o.  Scott,  2  Johnson's 
Rep.  157. 

s  s  2 
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the  condemnation  proceeded  expressly  upon  that  as  the  sole 
ground,  or  as  one  of  the  grounds  ;•  and  by  Lord  Ellenborough, 
uncontradicted  by  any  subsequent  authority,  it  is  held  even 
in  this  case  that  the  underwriter  is  not  dischaiged  unless  his 
contract  was  with  the  owner  of  the  ship,  from  whom  he  had 
a  right  to  expect,  and  who  had  the  power  to  provide,  that 
she  should  have  on  board  all  documents  required  for  her 
protection.' 
The  foreign  First,  to  be  a  ground  of  discharge  to  the  underwriter  it 

senience  muBt  ^     ^  ^ 

olnriouaiy  pro-      must  distinctly  appear,  from  the  whole  of  the  foreign  sentence 

taken  together,  that  it  proceeded  in  part  or  in  whole  on  the 
want  of  such  documents. 

Already  we  have  seen  that  our  Courts  before  giving  any 
such  eflfect  to   such  a  sentence   required  that  the  ground 

Bell  r.  Cantain.  should  be  stated  in  the  judicative  clause.'    A  more  liberal 

rule  of  construction  was  adopted  afterwards,  and  still  conti- 
nues to  be  in  use,  that  if,  upon  examination  of  the  whole 
sentence  taken  together,  it  appears  that  want  of  proper 
documents,  as  required  by  treaties,  was  one  of  the  alleged 
grounds  on  which  the  sentence  of  condemnation  proceeded, 
our  Courts  will  consider  the  sentence  proof  that  the  assured 
has  failed  to  comply  with  the  implied  condition,  and  hold  the 
underwriter  discharged  from  his  liability.* 

Consequently,  where  an  American  ship  (not  warranted 
American)  was  condemned  in  a  French  Court  of  Prize  on  the 
express  ground,  alleged  in  the  premises  of  the  sentence,  that 
she  was  not  properly  documented  according  to  the  existing 
convention  between  the  French  Republic  and  the  United 
States,  Lord  Ellenborough  held,  that  the  undei-writers  on  ship 
were  discharged  from  their  liability,  although  the  sentence 
also  proceeded  on  the  ground  of  a  suppression  of  papers  by 
the  master  after  her  capture.* 

Steel  V.  Lacy.  go^  where  an  American  ship,  which  had  sailed  from  New 


'  See  the  remarks  of  Lawrence,  J.,         ^  Bell  v.  CarstairB,  14  Eaat,  374 ; 

in  Price  v.  Bell,  1  East,  663,  678.  Bell  v.  Bromfield,  15  East,  864;  Steel 

3  Dawson  v.  Atty,  7  East,  367.  v.  Lacy,  8  Taunt.  285. 

>  Christie  v.  Secretan,  8  T.  R.  192.  »  Bell  v.  Garetairs,  14  Eiuit^  874. 

See  ante,  p.  592. 
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York  to  London  with  naval  stores,  was  chartered  from  London 
for  a  voyage  to  the  Baltic  during  the  height  of  Napoleon's 
continental  system,  and  ultimately  condemned  in  a  Danish 
Prize  Court,  for  want,  amongst  other  grounds,  of  a  sea  pass- 
port and  muster  rolls,  the  Court  held  the  underwriters  dis- 
charged from  their  liability,  although  if  the  ship  had  pro- 
duced her  sea  passport  it  would  have  subjected  her  to  French 
condemnation  under  the  Berlin  decree,  as  showing  that  she 
had  last  come  from  London.* 

Secondly,  this  implied  condition  extends  to  no  documents  2. 
except  those  required  by  the  general  law  of  nations,  or  by  mt 
subsisting  international  treaties  ;    for   the  purpose   of  this    ^ 
defence,  therefore,  it   must   be  clearly  made   out  that  the 
wanting  documents  fall  within  one  or  other  of  these  two 
categories.' 

Hence,  where  an  American  ship  was  condemned  on  the  ^' 
express  ground  that  she  was  not  so  documented  as  was 
required  by  certain  recent  French  Ordinances,  which  were 
contrary  to  the  terms  of  the  treaty  then  subsisting  between 
France  and  the  United  States,  and  not  adopted  by  any 
public  international  act  of  the  two  governments,  it  was 
held  that  the  underwriters  were  not  discharged  from  their 
liability.* 

Again,  where  an  American  ship  was  condemned  in  a  ^ 
Danish  Prize  Court  because  her  sea  passport  was  not  verified 
with  the  notary's  name  and  seal  of  office,  the  Court  called 
upon  the  counsel  for  the  underwriters  to  show  by  what  rule 
of  the  law  of  nations,  or  by  what  clause  in  any  subsisting 
treaties  between  Denmark  and  the  United  States,  it  was 
required  that  the  sea  passport  of  an  American  ship  should  be 
80  verified.* 

A   register  is   not  a  document   required   by  the   law  of  ^ 
nations,  as  evidence  of  a  ship's  national  character;  hence, 
where  a  ship  described  in  the  charter-party  as  a  Pappen- 
burgher,  was  condemned  in  a  Danish  Prize  Court  "  for  want 

1  Steel  r.  Lacy,  8  Taunt.  284.     llie      field,  lo  East,  368. 
ahip  had  been  represented  American.  ^  Price  v.  Bell.  1  East,  663. 

3  Per  Bayley,  J.,  in  Bell  «.  Brom-  *  Bell  v.  Bromfield,  15  Eoiit,  364. 
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8.  This  defence 
18  open  only  as 
against  the  ship 
owner. 


Carmthers  v. 
Gray. 


of  a  PappenbuTgh  register,"  the  Court  held  that  the  under- 
writer, in  order  to  discharge  himself  from  liability,  must  show 
that  a  register  was  required  as  a  proof  of  national  character, 
by  some  subsisting  treaty  between  Denmark  and  the  country 
to  which  the  ship  belonged.*  "We  want  evidence,"  says 
Mansfield,  C.  J.,  in  giving  judgment  against  the  \mderwriters, 
"  to  show  on  what  reasons  the  want  of  this  register  was  made 
a  ground  of  condemnation." 

Thirdly,  it  is  laid  down  by  Lord  Ellenborough  after  full 
consideration,  that  this  implied  condition  in  favour  of  the 
underwriter  is  of  force  only  when  the  insurance  is  effected 
for  the  shipowner,  and  not  for  the  owner  of  the  goods. 

Thus,  where,  from  an  omission  of  the  captain,  goods  insured 
for  a  voyage  from  this  country  to  a  foreign  port  were  not 
mentioned  in  the  ship's  manifest,  as  required  by  Act  of  Par- 
liament; but  it  did  not  appear  that  the  loss  was  in  any 
degree  owing  to  this  defect;  Lord  Ellenborough  held  the 
underwriters  liable,  on  the  ground  that  there  was  no  implied 
warranty,  on  the  part  of  the  owner  of  the  goods,  that  the  ship 
should  be  properly  documented.' 
Dawson  c.  Atty.        So,  where  the  policy  was  "  on  goods"  on  board  a  ship,  which 

was,  in  fact,  but  not  represented  to  be,  an  American,  and  the 
ship  being  captured  by  the  Spaniards,  was  condemned  on  the 
express  ground  of  her  not  being  properly  documented  accord- 
ing to  the  treaties  then  subsisting  between  Spain  and  the 
United  States,  Lord  Ellenborough  held  that  the  underwriters 
were  not  discharged  on  this  account ;'  and  on  this  case  being 
mentioned  in  that  of  Bell  v.  Carstairs,  his  Lordship  supported 
it  on  the  ground  that  it  was  the  case  of  an  insurance  on 
goods,  "  where  the  owner  of  the  goods  has  no  concern  in  the 
obtaining  of  the  proper  documents  with  which  the  vessel  is 
to  be  furnished  for  the  voyage :"  whereas  in  a  policy  on  ship, 
''the  shipowner  is  bo\md  to  have  such  documents  as   are 


Confirmed  in 
Bell  V.  Carstairs. 


1  Le  Cheminant  9.  Allnutt,  4  Taunt. 
367. 

^  Carruihers  v.  Gray,  3  Camp.  142 ; 
S,  C.  15  Kast,  35.     Accord.  Hobbe  v. 


Benning,  84  L.  J.  (C.  P.)  117,  122. 

'  Dawson  v.  Atty,  7  East,  867 ; 
sae  also  Camithen  v.  Gray,  3  Camp. 
142. 
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required  by  treaties  with  particular  nations  to  evince  his 
neutrality  in  respect  of  such  nations."  * 

Mr.  Marshall'  and  Mr.  Phillips*  seem  to  consider  this  R 
distinction  a  very  questionable  one,  upon  the  ground  that  the  Jo 
assured  on  goods  might  as  well  contend  that  the  unseaworthi-  ^^ 
ness  of  the  ship  was  no  answer  (as  it  has  always  been  held  to 
be)  to  his  claim  upon  the  underwriter.  But  as,  according 
to  authorities  cited  at  the  commencement  of  this  article,  there 
seem  good  grounds  for  holding,  that  the  implied  condition 
that  the  ship  shall  be  properly  documented  stands  on  a 
wholly  diflFerent  footing  from  the  implied  warranty  of  seawor- 
thiness, these  objections,  which  proceed  upon  the  assumption 
of  a  complete  analogy  between  the  two  cases,  are  not  entitled 
to  much  weight  The  distinction  taken  by  Lord  EUenborough, 
and  recently  adopted  by  the  Court  of  Common  Pleas,*  seems 
to  rest  on  a  very  satisfactory  foundation,  nor  does  there 
appear  any  reason  why  the  implied  condition  as  to  proofs  of 
national  character  ought  to  be  more  widely  extended. 


Owing  to  the  unexampled  difficulties  thrown  in  the  way  of  01 
English  commerce  during  the  great  French  wars,  it  became  ^n 
necessary  to  carry  on  trade  with  the  continent  by  the  aid  of  ^" 
simulated  papers;  yet  our  Courts  uniformly  held  that  the 
sentences  of  foreign  Piize  Courts  proceeding  expressly  on  the 
ground  of  the  ship's  carrying  such  papers,  were  conclusive  to 
discharge  the  underwriter  from  his  liability,  except  where 
there  was  an  express  licence  in  the  policy  to  cany  them. 

Thus,  where  a  British  ship  sailed  from    London  for  the  W 
Baltic,  and  was  condemned  in  a  Russian  Prize  Court  on  the 
ground  of  carrying  simulated  papers.  Lord  EUenborough  and 


>  In  Bell  V.  Cantalrs,  14  East,  874, 
393. 

'  1  Mftnhall,  Idb.  173,  note  (a).  See 
also  the  remarks  of  Mansfield,  C.  J., 
in  Le  Cheminant  v.  Pearson,  4  Taunt. 
3C7,  379. 

'  Phillips  on  Ins.,  toI.  L  p.  344,  2ud 
ed.  In  the  8rd  k  4th  edition  Mr. 
Phillips  appears  to  modify  his  objec- 


tion, as  stated  in  the  text,  and  admits 
that,  as  regards  the  mere  shipper,  it  is 
going  far  enough  to  put  the  case  upon 
the  ground  of  representation  and  con- 
cealment; t.  e.,  to  make  it  the  shipper's 
duty  to  disclose  want  of  documents, 
&c.,  if  known  to  him,  and  not  to  the 
underwriter,  1  Phillips,  no.  746. 
*  Hobbs  r.  Henning,  supra. 
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the  Court  of  King's  Bench  held,  that,  as  the  policy  contained 
no  liberty  to  carry  such  papers,  the  assured  could  not  recover, 
although  it  was  notorious  to  all  the  world  that  the  trade 
protected  by  the  policy  could  not  be  carried  on  in  any  other 
way,  so  that  the  fact  of  having  them  on  board,  instead  of 
enhancing,  actually  tended  to  diminish  the  risk:^  and  the 
decision  of  the  Court  was  the  same  where  the  fact  of  carrying 
such  papei's  appeared  by  the  sentence,  to  be  at  least  one  of 
the  efficient  causes  of  condemnation.* 
Aliter,  where  Of  course,  if  the  Underwriters  have  themselves  inserted  in 

effect  iareserred.  *^^  policy  a  licence  to  carry  simulated  papers,  they  are  not 

discharged  by  a  condemnation  proceeding  on  that  ground. 
Thus,  where  an  American  ship  having  sailed  from  London  on 
a  Baltic  risk  under  a  policy  which  contained  an  express 
licence  "  to  carry  simulated  papers/'  was  subsequently  con- 
demned by  the  sentence  of  a  Danish  Prize  Court,  which 
proceeded  mainly  on  the  ground  of  the  ship's  having  carried 
such  papers,  Lord  EUenborough  and  the  Court  of  King's 
Bench  held,  that  the  underwriters  were  not  discharged  from 
their  liability.' 


Legality  of  the  Another  warranty  implied  by  the  law  m  the  policy  is  that 

the  adventure  insured  shall  be  in  its  own  nature  and  in  the 
manner  and  means  by  which  it  is  pursued,  in  accordance  with 
law.  But  the  importance  of  the  subject,  the  modifications 
that  affect  it,  and  the  classes  of  illegal  acts  deserving  of  con- 
sideration, although  in  some  respects  beyond  the  scope  of 
this  warranty,  make  it  desirable  to  bring  the  whole  into  view 
in  a  separate  chapter. 

*  Horneyer  v.  Lushington,  15  East,  it  is  necessary  to   have   permiflsion 

46 ;  8  Camp.  86 ;  see  also  S,  P.  Fomin  in    the    policy    to    carry   simulated 

V.  Oswell,  8  Camp.  857 ;  1  M.  ft  SeL  papers,  in  cases  "where  it  is  notorious 

893.      These    cases    resolve    in   the  that  the  trade  cannot  be  carried  on 

affirmative  a  point  left  open  by  the  without  them. 

Court  of    Common    Pleas    in    Steel  ^  Oswell  v.  Vigne,  15  East,  70. 

V.  Lacy,  8  Taunt.  285,  vie,  whether  ^  Bell  v.  Blomfield,  15  East.  864. 
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Declaration  of  Paris,  1856  .  660 


No  species  of  property  or  interest  at  risk  on  a  sea  venture  !>» 

su 

can  be  the  subject  of  a  valid  contract  of  marine  insurance,  if  — 
the  course  of  trade,  or  the  voyage,  in  the  prosecution  of  which 
it  is  so  exposed  to  risk,  be  in  contravention  either  of  the  laws 
of  the  land  or  the  law  of  nations. 

There  are,  therefore,  two  main  divisions  of  illegal  risks  : — 
1st,  Those  on  which  the  insurance  is  eflFected  to  protect  trade 
or  voyages  prohibited  by  the  positive  laws  of  the  state  where 
the  policy  is  made  or  sought  to  be  enforced ;  2ndly,  Those 
where  it  is  designed  to  protect  trade,  or  voyages  contraven- 
ing the  law  of  nations  as  aflfecting  either  belligerents  or 
neutrals.  We  shall  treat  of  these  several  kinds  of  illegal 
risks  in  their  order,  after  having  first  stated  generally  how 
the  illegality  of  the  risk  aflfects  the  rights  and  liabilities  of 
the  parties  to  the  policy. 

There  is  a  third  class  of  illegal  risks,  however,  in  respect  of 
which  this  term  "  illegality"  is  used  in  a  very  modified  signi- 
fication. In  these  cases  this  term  denominates  such  a  con- 
travention of  law  in  respect  of  other  parties  as  entitles  them 
legally  to  take  and  confiscate  the  propei-ty  embarked  in  the 
adventure.  At  the  same  time,  this  right  in  them  is  not 
incompatible  with  the  existence  of  right  derived  under  a 
different  law  to  the  adventurers  for  the  course  which  they 
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were  pursuing  when  their  property  was  confiscated.  These 
are  the  conflicting  rights  of  peace  and  war  in  presence  of 
each  other,  the  neutral,  in  virtue  of  the  former,  being  justified 
in  prosecuting  the  objects  of  commercial  enterprise,  the  belli- 
gerent in  enforcing  the  latter  if  such  commercial  pursuits  are 
in  eifect  an  intervention  in  subsisting  war.  A  policy  on  such 
an  adventure  is  not  necessarily  invalid,  provided  the  under- 
writer was  informed  of  the  aggravated  nature  of  the  risk 
which  he  was  assuming.  We  shall  advert  to  this  modified 
view  of  illegality  before  the  close  of  the  chapter ;  mean- 
while we  proceed  to  consider  illegality  in  its  proper  sig- 
nification and  in  its  effect  upon  the  contract  of  marine 
insurance. 


General  dwtrine       "Where  a  voyage  is  illegal,"  says  Tindal,  C.  J.,  "  an  insur- 
of  the  risk  as  it    ance  upon  it  is  invalid  ;  for  it  would  be  singular  if  the  original 
— ! ll  contract  being  invalid  and  incapable  to  be  enforced,  a  colla- 
teral contract  founded  upon  it  could  be  enforced."*     Such  is 
the  rule  and  the  reason  for  it.     The  following  decided  points 
will  show  the  limits  to  its  application. 

Illegality  as  to  If  the  voyage  (iter  navis)  be  one  and  entire,  under  charter- 

part  of  an  entire  .  .11      1-  1 

YoyaRedischargea  party  or  Otherwise,  any  illegality  at  the  commencement  or  m 

as^to  aii!'^'^*  '    ^^®  course  of  it  makes  the  whole  illegal ;  so  that  the  assured 

cannot  recover  on  a  policy  effected  to  protect  any  part  of  it, 

although  there  may  have  been  no  illegality  in  the  part  of  the 

voyage  so  insured  (viaggium),^    Thus,  if  a  ship  be  chartered 

for  one  entire  voyage  "  from  London  to  Madeira,  and  thence 

to  the  East  Indies,"  and  a  policy  be  effected  on  ship  "from 

Madeira  to  the  East  Indies  only,"  then,  if  the  ship  have  been 

engaged  in   smuggling,   or   any  other  illegal  act,   between 

London  and  Madeira,  this  will  prevent  the   assured   from 

recovering  on  the  policy  "  from  Madeira  to  the  East  Indies," 


>•  Redmond  v.  Smith,  7  M.  &  Gr.      Wilson  v.  Marryatt,  8  T.  R.  81,46, 

457,  474.  and  expressly  ruled  by  him  at  N.  P. 

3  Admitted    by    Lord    Kenyon  in     in  Bird  v,  Pigou,  2  Selw.  N.  P.  1000. 
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although  there  may  have  been  no  illegality  in  this  latter  stage 
of  the  voyage. 

An  attempt  was  made  on  one  occasion  to  carry  this  prin-  Tl 
ciple  still  further,  and  it  was  contended  that  if  an  entire  vo 
voyage  under  a  charter-party  consist  of  two  distinct  stages 
separately  insured,  an  illegality  on  the  latter  stage  of  the 
voyage  will  vitiate  a  policy  on  the  former,  although  in  itself 
quite  free  from  the  taint  of  illegality :  e.  g.,  supposing  a  ship 
to  be  chartered  for  a  voyage  out  and  home,  as  from  A.  to  B., 
and  back  again  to  A.,  and  two  separate  policies  to  be  eflfected, 
one  on  the  outward  and  another  on  the  homeward  passage ; 
it  was  urged,  that  although  there  might  be  no  illegality  on 
the  outward  passage,  yet  the  policy  thereon  would  be  vitiated 
by  a  subsequent  illegality  on  the  homeward  passage.  The 
Court  gave  no  express  decision  on  the  point,  but  the  inclina- 
tion of  their  opinion  seemed  decidedly  unfavourable  to  the 
doctrine  thus  advanced.* 

At  all  events,  where  as  in  the  case  before  them,  the  loss  Se 
had  occurred  before  the  commencement  of  the  risk  under  the 
homeward  policy,  so  that  no  illegality  had,  in  fact,  taken 
place  on  the  homeward  passage,  and  there  was  nothing  to 
show  that  the  master  might  not  before  sailing  on  it  have 
taken  steps  for  performing  such  passage  with  all  due  legal 
requisites,  they  held  that  there  was  no  pretence  for  saying 
that  such  contemplated,  or  rather  contingent,  illegality  on  the 
homewai'd  passage  could  vitiate  the  policy  on  the  outward 
passage.' 

Of  course,  if  the  voyage  of  the  ship  be  not  one  and  entire, 
but  there  be  several  distinct  voyages  of  the  ship,  and  only  one 
of  these  is  insured  in  the  policy  on  which  the  action  is  brought, 
an  illegality  on  any  other  of  such  voyages  cannot  possibly 
affect  the  claims  of  the  assured.  The  only  question  is, 
whether  there  was  any  illegality  in  the  course  of  the  very 
voyage  insured  in  the  policy. 

1  Sewell  V,  Royal  Exch.  Ass.  Co.,  4  ibid.  858),  and  Sir  J.  Mansfield,  in 

Taunt.  865.     Qibbe.  J.,  at  the  trial,  giving   judgment,  shows  clearly  the 

seema  to  have  been  clear  that  the  bias  of  his  opinion  to  the  same  way. 

homeward    voyage    would    not    con-  (Ibid.  864.) 
taminate    tlie    outward    voyage  (^ce         -  Ibid. 


ail 
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Bird  Vi  Apple-  Thus,  where  it  appeared  that  an  American  ship  had  sailed 

too* 

from  London  to  Canton,  and  thence  back  to  Europe,  but  it 
was  distinctly  found  that  the  voyage  from  London  to  Canton 
and  that  from  Canton  to  Europe  were  two  distinct  voyages, 
it  was  held  that  an  illegality  committed  in  the  course  of  the 
ship's  voyage  between  London  and  Canton  could  not  possibly 
affect  a  policy  on  the  voyage  from  Canton  to  Europe.* 
In  case  of  a  In  case  of  a  policy  on  ship  "  at  and  from,"  if  there  be  any 

policy  **  at  and      ..... 

from,"  an  ilie-  illegality  in  the  risk  while  the  ship  is  at  the  place,  that 
^^▼itiates  the  vitiates  the  policy  on  the  entire  voyage  insured,  though  the 
policy.  illegality  may  cease  before  the  ship  sails.     Thus,  where  a 

policy  was  effected  on  an  American  ship  "  at  and  from  Canton 
to  Hamburg,"  and  it  appeared  that  the  ship,  on  arriving  at 
Canton,  and  for  a  short  time  while  she  lay  in  harbour  there 
(consequently  after  the  inception  of  the  risk  on  ship  under 
this  policy)  had  on  board  an  illegal  caigo,  which  she  had 
taken  in  at  Bombay  for  sale  at  Canton,  in  the  course  of  a 
separate  and  distinct  voyage ;  this  was  held  to  vitiate  the 
policy  on  the  ship,  though  she  disposed  of  all  her  illegal 
cargo  at  Canton,  and  sailed  thence  for  Hamburg  with 
another.*  The  principle  is,  that  "  an  illegal  cargo  on  board 
but  for  an  hour  after  a  policy  attaches  will  avoid  that  policy 
and  discharge  the  underwriters  from  all  subsequent  liability."* 
Policy  on  cargo  In  the  same  case  a  policy  was  effected  for  the  same  voyage, 
the  proceeda  of  "  at  and  from  Canton  to  Hamburg,"  on  goods  which  were 
an  illegal  cargo,    pm-^hased  at  Canton  for  the  homeward  voyage  partly  with 

the  proceeds  of  the  illegal  cargo,  and  none  of  which  were, 
consequently,  shipped  on  boai'd  till  the  whole  of  the  illegal 
cargo  was  unloaded ;  this  policy  the  Court  held  to  be  good, 
the  risk  on  the  goods  under  it  not  attaching  till  they  were 
loaded  on  board,  when  all  illegality  was  at  an  end  by  the  prior 
discharge  of  the  illegal  cargo  with  the  proceeds  of  which 
they  were  purchased.  There  was,  therefore,  no  illegality  in 
this  case,  after  the  risk  had  once  attached  under  the  policy, 
on  the  voyage  insured ;  and  as  to  the  illegality  that  had  taken 
place  on  the  ship's  voyage  outwards  from  London  to  Canton, 

1  Bird  V.  Appleton,  8  T.  R.  562.         >  Ibid.        '  1  Marshall,  Ins.  68. 
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that  could  not  affect  the  question.'  "  In  such  a  case  as  the 
present,"  says  Lawrence,  J.,  *'if  the  money  were  obtained 
by  robbery  on  the  highway,  and  afterwards  laid  out  in  the 
purchase  of  a  cargo,  I  do  not  know  why  that  cargo  may  not 
be  insured.''* 

The  positions,  therefore,  derivable  from  the  cases  appear  R< 
to  be :  1.  That  any  illegality  in  the  prior  stages  or  at  the 
outset  of  an  integral  voyage  vitiates  a  policy,  though  effected 
only  to  protect  some  later  stage  of  it  on  which  there  is  no 
illegallity.  2.  That  an  illegality  in  any  part  of  an  entire  risk, 
or  voyage  insured,  vitiates  the  insurance  as  to  the  whole  of 
it  3.  That  the  illegality  of  a  wholly  distinct  and  separate 
voyage  can  have  no  effect  on  the  voyage  described  in  the 
policy. 


Where  the  policy  is  thus  avoided  in  consequence  of  the  R> 
illegality  of  the  risk,  the  underwriter  is  entirely  discharged 
from  all  liability,  although  he  himself  was  aware  of  the  illegal 
nature  of  the  adventure.'  Nor  is  the  assured  (even  though  a 
foreigner)  entitled  to  any  return  of  premium,^  except  under 
very  special  circumstances,  from  which  the  Court  may  fairly 
infer  that  at  the  time  of  making  the  policy  he  was  not,  nor, 
in  fact,  could  have  been  aware,  of  the  real  nature  of  the 
transaction.*  But  the  circumstances  must  be  very  special 
indeed  to  induce  the  Court  to  depart  from  the  general  rule 
based  on  the  broad  and  intelligible  principle,  that  where  the 
contract  is  founded  on  a  consideration  clearly  illegal,  neither 
party  shall  be  allowed  a  locus  standi  so  <as  to  receive  any 
assistance  in  a  Court  of  Justice.* 

In  further  application  of  this  principle  the  Courts  have 


1  ffird  V.  Appleton,  8  T.  R  562. 

>  Bird  ».  Appleton,  8  T.  R.  662. 

'  Byiikershoek,Qu898t.  Juris  Public, 
lib.  i.  c.  21.  Roocus  (No.  21)  mis- 
takenly advanced  the  opposite  doc- 
trine. See  Lord  Mansfield's  judg- 
ment in  Holman  v.  Johnson,  1  Cowp. 
341,  343. 

«  Yandyck  v.  Hewitt,  1  East,  96; 


Lubbock  V.  Potts,  7  East,  449  ;  Paly- 
art  V.  Leckie,  6  M.  &  Sel.  290  ;  see 
post.  P.  III.  c.  ix.  Return  of  Premium, 

^  Oom  V.  Bruce,  12  East,  225; 
Hentig  v,  Staniforth,  5  M.  &  Sel. 
122  ;  see  post,  P.  III.  c.  ix.  Return  of 
Premium. 

•  Per  Lord  Ellenborough  in  Palyart 
r.  Leckie,  6  M.  &  Sel.  293. 
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which  these  de- 
cisions depend. 


also  determined  that,  where  the  premiums  have  not  been 
paid,  the  underwriter  cannot  sue  the  broker  for  them  in 
cases  where  the  policy,  for  eflFecting  which  they  are  claimed, 
is  in  its  language  large  enough  to  comprise  an  illegal  ad- 
venture, and  was  intended  by  the  assured  to  be  applied 
thereto.* 

In  the  case  last  cited,  in  reference  to  a  point  that  had  been 
made  in  the  argument,  viz.,  that,  consistently  with  the  words 
of  the  policy  the  adventure  might  have  been  legal,  and  the 
underwriter  had  no  means  of  knowing  that  it  was  not :  Lord 
Ellenborough  said,  "  The  policies  being  large  enough  to  cover 
an  illegal  adventure,  and  an  illegal  adventure  being,  in  fact, 
intended  to  be  covered  by  them,  if  the  plaintiflF  (the  under- 
writer) really  meant  to  protect  that  adventure,  his  subscrip- 
tion was  illegal,  and  consequently  his  present  demand,  being 
grounded  on  an  illegal  consideration,  cannot  be  sustained.  If 
he  did  not  mean  to  protect  that  adventure,  but  supposed  that 
some  other  lawful  adventure  was  intended  by  the  assured, 
then,  admitting  the  subscription  to  have  been  an  innocent  act 
on  his  part,  there  will  be  no  consideration  at  all  to  support 
his  present  demand.' 

The  principles  on  which  the  foregoing  decisions  depend 
are, — 1.  That  no  Court  of  Justice  can  interpose  to  assist 
either  of  the  parties  to  an  illegal  contract ;  2.  That  in  pari 
delicto  potior  eat  conditio  possidentis. 


Under  the  muni- 
cipal law. 

The  revenae 
laws. 

SniaggUng. 


The  most  extensive  branch  of  illegal  traflSc  is  that  which 
is  prohibited  by  the  revenue  laws  of  the  state  ;  in  other  words, 
the  smuggling  trade. 

It  is  a  settled  and  universal  principle^  that  an  insurance  on 
property  to  be  employed  in  trading  contraiy  to  the  revenue 
laws  of  the  state  where  the  contract  is  made,  or  sought  to  be 
enforced  is  void.     No  Court,  consistently  with  its  duty,  can 


^  JenkinB  r.    Power,  6  M.  &  SeL 
288. 


■  Per  Lord  Ellenborough,  in  Jenkins 
V.  Power,  0  M.  ft  Sel.  289. 


CHAP,  v.] 


UNDER  MUNICIPAL   LAW. 


lend  its  aid  to  carry  into  execution  a  contract  which  involves 
a  violation  of  the  laws  which  that  court  is  bound  to  adminis- 
ter.* All  insurances,  therefore,  made  or  sought  to  be  enforced 
in  this  country  on  goods,  the  expoiiiation  or  importation  of 
which  is  prohibited  by  the  revenue  laws  of  the  United  King- 
dom, are  void  on  the  principle  just  laid  down,  and  they  have 
also  been  declared  so  by  a  variety  of  acts  passed  at  different 
times  for  the  prevention  of  smuggling,  the  provisions  of  which 
are  now  consolidated  by  the  Customs  Consolidation  Act  of 
1853,  16  &  17  Vict.  c.  107,  the  18  &  19  Vict.  c.  97,  and  the 
26  Vict  c.  7.' 

It  is  not  involved  in  this  principle  that  the  same  respect  Bi 
should  be  observed  in  our  Courts  for  the  revenue  laws  of 
other  countries.  A  declaration  to  this  eflfect  long  ago  by 
Lord  Mansfield  has  never  since  been  doubted  to  be  the  clear 
rule  of  English  law,  and,  therefore,  no  insurances  can  be  void 
merely  because  effected  on  property  embarked  in  enter- 
prises which  those  laws  would  prohibit.'  This  decision 
covers,  of  course,  all  ordinary  means  for  carrying  out  such 
adventures,  fictitious  papers  included."*  His  Lordship  gave 
the  same  judgment  in  another  case,  in  which  the  trade 
insured  was  carried  on  by  British  subjects,  not  only  in  fraud 
of  the  revenue  laws  of  the  foreign  state,  but  even  against  the 
express  conditions  of  a  treaty  to  which  Great  Britain  and  the 
foreign  state  were  parties.* 


pa 
ti( 
la 
si 


^  1  Emerigon,  c.  viii.  b.  5,  p.  215; 
8  Kent,  Comm.  262. 

s  The  act  of  1853  repeals  the  whole 
of  the  8  &  9  Vict.  c.  87,  the  *'  Act  for 
the  Prevention  of  Smuggling/*  except 
fsa.  10,  124.  •*  The  Merchant  Shipping 
Repeal  Act,  1854,*'  repeals  s.  10;  s. 
124  is  still  in  force.  See  the  '*  Cus- 
toms Consolidation  Act  of  1S53,"  10 
&  17  Vict.  c.  107,  repealed  as  to  its 
152nd  and  191st  sections  by  the  Act 
of  1854,  to  admit  Foreign  Ships  to 
the  Coasting  Trade,  17  k  18  Vict  c. 
5,  and  to  be  read  with  the  *'  Supple- 
mental Customs  Consolidation  Act, 
1855,"  18  t  19  Vict,  c  96.  It  is 
further  repealed  as  to  as.  170,  171, 


172,  prohibiting  timber  ships  sailing 
with  deck  cargo  from  British  North 
America  and  Honduras  between  1st 
Sept.  and  the  1st  of  May,  by  the 
Merchant  Shipping  Act  Amendment 
Act,  1862  (25  &  26  Vict.  c.  6.i), 
and  further  as  to  s.  74,  which  is  re- 
enacted  by  the  25  &  26  Vict.  c.  63, 
enabling  masters  of  ships  to  enter  and 
land  their  cargoes  subject  to  lien  for 
freight. 

'  Lever  v.  Fletcher,  Park  on  Ins. 
607;  see  also  Planche  v.  Fletcher,  1 
Dougl.  261. 

*  Planche  v.  Fletcher,  1  Dougl.  2.51. 

*  Lever    v.    Fletcher,    1   Marshall, 
Ins.  56 ;  1  Park,  Ins.  507 ;  but  quccre 
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The  legislature  itself  appears  to  have  sanctioned  the  same 
principle,  by  permitting  the  practice  of  insuring  "without 
further  proof  of  interest  than  the  policy,"  to  continue  in  force 
for  the  purpose  of  facilitating  the  smuggling  trade  in  bullion 
with  the  colonies  of  Spain  and  Portugal;  and  this  by  a  clause 
of  the  very  Act  which  abolished  the  practice  for  almost  all 
other  purposes,  as  impolitic  and  immoral.' 

Grave  questions  have  been  raised  by  many  able  writers  as 
to  the  morality  and  justice  of  this  rule  of  law.  In  France, 
Valin,'  Emerigon,'  and  Pardessus,*  admit  such  insurances  to 
be  valid,  but  ground  their  validity  chiefly  on  the  concurrent 
usage  of  all  commercial  nations ;  Pothier,  on  abstract  prin- 
ciples of  morality,  vehemently  condemns  the  practice,'  and 
his  views  have  been  ably  supported  by  Mr.  Marshall  in  this 
country,'  and,  on  the  other  side  of  the  Atlantic,  by  Chancellor 


as  to  the  soundness  of  this  dedsion. — 
AmotUd. 

I  have  left  Mr.  Amould*s  text  and 
note  untouched,  in  order  to  point  out 
an  error  of  long  standing.  I  think 
Lord  Mansfield  -was  misunderstood  by 
Mr.  Amould's  authorities  (Park  and 
Marshall),  if  Mr.  Amould  fairly  repre- 
sents their  meaning,  as  I  think  he 
does.  I  have  referred  to  the  Treaty  of 
Paris  of  1768,  in  Marten's  Reeueil  des 
TraiUi.  There  are  no  such  conditions, 
as  are  here  intended,  in  it.  But  what 
is  to  be  found  there,  after  cessions  of 
territory  to  Great  Britain,  is  a  clear 
demarcation  of  the  American  territory 
stiU  to  continue  Spanish,  and  conse- 
quently a  defined  limit  within  which 
Spanish  municipal  law  was  to  remain 
in  full  force.  This  is  the  full  effect 
of  Lord  Mansfield's  reference  to  the 
Treaty  of  Paris.  He  then  Tery 
naturally,  according  to  the  true  state 
of  the  case  when  the  treaty  is  looked 
at  (but  very  illogically  and  incohe- 
rently according  to  the  error  which  I 
am  pointing  out),  passes  to  the  men- 
tion of  Spanish  municipal  law,  by 
which  the  trade  of  the  ship  m  ques- 


tion was  illicit.  Read  the  passage  in 
this  view  and  see  how  naturaUy  it 
falls  in  with  it^  and  also  how  the 
other  reduces  it  to  incoherent  non- 
sense. '*  Every  trading  with  the  sub- 
jects of  Spain  is  illicit  by  the  Treaty 
of  Paris.  The  navigation  [t.  c,  of  the 
Mississippi]  is  free  to  both  countries, 
and  the  municipal  laws  of  both 
countries  [Great  Britain  and  Spain] 
remain  [ie.,  within  their  respective 
territories,  defined  by  the  treaty 
already  mentioned].  Though  such 
trading  be  contrary  to  the  laws  of 
Spain,  yet  no  country  pays  attention 
to  the  revenue  laws  of  another. 
Therefore,  if  the  defendant  had 
with  full  knowledge  that  it  waa 
a  smuggling  trade  with  Spain  made 
the  insurance,  then  .it  might  be  a  £air 
contract  between  the  partiea" — Ed. 

'  The  clause  is  the  third  section  of 
the  19  Geo.  2,  c.  37. 

'  2  Valin,  Comment  on  Ordonnance 
de  la  Marine,  tit.  vL  art  49,  p.  127. 

*  1  Emerigon,  c.  vilL  s.  5,  p.  216. 
<  8  Pardess.  Droit  Com.  art  772. 

*  Traits  d' Assurance,  No.  58. 

*  1  Marshall  on  Ins.  65. 
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Kent'  and  Story,  J.'  I  confess  that  the  reasonings  adduced 
by  these  eminent  persons  against  the  rule  as  established  in 
this  country  by  Lord  Mansfield,  and  universally  acted  on  in 
practice,  do  not  appear  to  me  to  be  convincing.' 

The  ship  or  the  goods  thus  engaged  in  the  foreign  Tl 
smuggling  trade  are,  of  course,  liable  to  seizure  and  confisca-  ^f 
tion  by  the  foreign  government.  This  liability,  materially 
increasing  the  risk,  ought  on  the  plainest  principles  of  equity, 
to  be  disclosed  to  the  underwriter  at  the  time  of  efiecting  the 
insurance.  Hence  the  rule  is  well  established,  that  the 
assured  cannot  recover  on  policies  effected  for  the  pui-pose  of 
protecting  a  trade  prohibited  by  foreign  revenue  laws,  unless 
the  underwriter  were  fully  informed  of  the  nature  of  the 
risk.* 

Pardessus  has  raised  the  question  whether  if  the  contract  El 
of  insurance  were  made  in  the  country  whose  revenue  laws 
are  violated  by  the  traffic  it  is  effected  to  protect,  such  con- 
tract can  nevertheless  be  enforced  in  the  country  of  the 
assured :  he  is  clearly  of  opinion  that  it  might  ;*  but  as  such 
contract  would  clearly  be  void  in  the  country  where  it  was 
made,  it  seems  that  the  rule  of  lex  loci  contractus  ought  to 
apply,  and  that  the  right  to  recover  on  such  contract  in  the 
Courts  of  another  coimtry  must  be  regarded  as  at  least  very 
doubtfuL* 

As  all  traffic  and  all  voyages  carried  on  in  contravention  of  Ti 
the  acts  passed  for  regulating  the  trade  and  navigation  of  the 
United  Empire  are  illegal,  it  follows,  on  the  same  principles,  that 
all  insurances  intended  for  the  protection  of  such  risks  are  void. 
Of  these  statutes  the  most  celebrated  were  the  Navigation 


1  3  Kent's  Comm.,  263,  265. 

'  Story,  Conflict  of  Laws,  no.  256, 
and  on  Agency,  bb.  195  et  seq, 

'  See  Lampredi,  Del  Commercio 
dei  Neutrali,  part.  i.  a.  1,  cited  in 
Azuni,  Dritto  Marittimo  dell'  Europa, 
part  iL  c  2,  art.  i  vol.  ii.  p.  47—60. 
See  alao  Emerigon,  quh  tup.,  and 
PardeMuiy  Droit  Com.,  qad  »up„  and 


alao  torn,  vi  no.  1492. 

*  Emerigon,  in  the  opinion  with 
which  he  favoured  Yalin  upon  this 
question,  and  which  is  inserted  under 
art.  4  9,  qua  sup.,  gives  the  authorities 
by  which  this  rule  is  established. 

*  6  Pardessus,  Droit  Com.,  no. 
1492. 

*  Story,  Conflict  of  Laws,  no.  256. 
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Laws,  now  repealed.  The  principal  act  in  force  for  regulating 
the  navigation  of  the  United  Kingdom  is  the  "Merchant 
Shipping  Act  of  1854"  (17  &  18  Vict,  a  104)  ;  in  addition  to 
which  is  to  be  mentioned  the  "Merchant  Shipping  Act 
Amendment  Act  of  1855"  (18  &  19  Vict.  c.  91) ;  the  "  Mer- 
chant  Shipping  Act  Amendment  Act  of  1862*'  (25  &  26  Vict 
c.  63) ;  the  "Passengers  Act  of  1855 "  (18  &  19  Vict.  c.  119) ; 
the  "Customs  Consolidation  Act  of  1853"  (16  &  17  Vict  a 
107) ;  the  "  Merchant  Shipping  Repeal  Act  of  1854  "  (17  & 
18  Vict  c.  120)  ;  the  act  still  in  force,  except  as  to  sect  4,  for 
"  admitting  Foreign  Ships  to  the  Coasting  Ti-ade  "  (17  &  18 
Vict.  c.  5),  and  the  act,  especially  saved  out  of  the  operation 
of  the  "  Merchant  Shipping  Act"  by  its  108th  section,  for 
''regulating  the  trade  of  ships  built  and  trading  within  the 
limits  of  the  East  India  Company's  charter"  (3  &  4  Vict. 
c.  56). 

We  have  already  adverted  to  the  decisions  in  actions  on 
policies  of  marine  insurance  in  connection  with  the  "  Customs 
Consolidation  Act  of  1853." '  From  the  principle  involved 
in  these  decisions,  it  seems  reasonable  to  infer  that,  in  case 
a  British  vessel  were,  with  the  connivance  of  the  assured,  to 
sail  without  the  certificated  master,  mate,  or  engineer,  or 
licensed  pilot,  required  by  the  Merchant  Shipping  Acts  of 
1854  and  1862,  the  policy  would  be  vitiated.'  This  would 
apply  to  the  assured  on  goods  equally  as  to  the  assured  on 
ship,  if  he  were  a  party  to  the  illegality. 

Accordingly,  it  was  held  that  the  want  of  a  certificate  of 
previous  service  by  the  master  of  a  slaver,  in  accordance  with 
the  provisions  of  the  31  Geo.  3,  c.  54,  s.  7,  passed  for  the 
regulation  of  the  slave  trade,  and  inflicting  heavy  penalties 
in  case  of  non-compliance,  had  vitiated  the  policy  on  ship.' 
On  the  same  gi-ound  a  voyage  was  held  to  be  illegal,  because 
the  master  had  omitted  in  the  manifest  some  part  of  the 
cargo,  though  only  used  for  dunnage  and  ballast,  contiury  to 

>  Ante,  p.  605,  638.  19,  ftc;  Cunard  v.  Hyde,  2  H.  &  K. 

«  1 7  &  18  Vict.  c.  104  88, 181— 140 ;  277 ;  Rankin  v.  WiUon,  84  L.  J.  (Q.  B.) 

25  A;  26  Vict.  c.  63,  as.  5—12;  and  62;  Farmeri;.Legg,7T.  R.  186. 

aee  18  &  19  Vict,   e.  119,  bs.  11, 12,  »  Farmer  v.  Legg,  7  T.  R.  186. 
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the  provisions  of  26  Geo.  3,  c.  40,  s.  1,  which  imposed  heavy 
penalties  if  the  cargo  did  not  agree  with  the  manifest/ 

Besides  the  statutes  as  to  trade  and  navigation  already  re-  In 
ferred  to,  our  commercial  intercourse  with  different  countries  ^„ 
is  mainly  regulated  by  commercial  treaties,  which  have   at 
different  times  been  entered  into  between  our  own  country 
and  the  principal  maritime  states  of  Europe  and  America. 

"  Every  treaty,*'  says  Lord  Stowell,  "  is  part  of  the  private 
law  of  each  of  the  countries  which  are  parties  to  it,  and  is  as 
binding  on  the  subjects  of  each  as  any  part  of  their  own 
municipal  laws."*  Consequently,  all  insurances  on  ships  or 
goods  navigated  or  conveyed  contrary  to  the  provisions  of  any 
commercial  treaty  to  which  our  country  is  party  are  inoperative 
and  void,  on  the  same  principle  as  those  effected  on  trading 
adventures  which  contravene  the  positive  prohibitions  of  our 
own  statutes.' 

It  is  because  the  above  acts  and  treaty  regulations  form  Ei 
part  of  the  general  commercial  policy  of  the  empire  that  a  pc 
violation  of  their  provisions   renders  illegal   any   traffic   or  ^J 
voyage,  and  avoids  any  insurances  that  are  in  contravention 
of  their  terms.     The  same  consequences  do  not  necessarily 
follow  the  violation  of  acts  of  parliament,  which,  though  con- 
nected with  the  trade  and  navigation  of  the  country,  are  yet 
passed  for  a  collateral  purpose.     Thus,  the  want  of  a  written 
agreement  with  the  crew  in  the  form  and  of  the  contents 
required  by  the  "  Merchant  Seamen's  Act"  (5  &  6  Will.  4,  c. 
19),  was  held  not  to  render  a  voyage  illegal,  and,  consequently, 
an  insurance  thereon  void,*  nor  the  ship  unseaworthy.* 

During  the  great  maritime  wars  arising  out  of  the  French  q 
Revolution,  our  government  passed  two  acts,  one  in  1797,*^  ** 
and  a  second,  re-enacting  the  former,  on  the  renewal  of  the 


*  Fnaid  v,  Dawson,  1  Marshall,  Ins.  Appleton,  8  T.  R.  562. 

171.  *  Redmond  v.  Smith,  7  Man.  &  Qr. 

s  In  the  case  of  the  Eenrom,  2  Rob.  457. 

Adm.  Rep.  1,  6.  *•  Per  Tindal,  C.  J.,  7  Man.  &  Or. 

'  See  Wilson  v.  Manyatt,  8  T.  R.  474,  475. 

81  ;&C.,lB,k  P.  430;  and  Bird  v.  ^  38  Geo.  3,  c.  76. 
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war  in  1802,*  requiring  all  ships,  not  expressly  excepted  in 
the  act,  to  sail  with  convoy  ;  it  having  been  found  that,  owing 
to  their  neglect  to  do  so,  our  trade  and  shipping  had  suffered 
to  a  very  considerable  extent.  These  acts  having  been  only 
passed  to  continue  in  force  during  the  hostilities  then  existing, 
expired,  the  first  on  the  ratification  of  the  peace  of  Amiens> 
and  the  second  on  the  termination  of  the  war  in  1814. 

An  insurance  on  any  subject  for  an  adventure,  contravening 
the  terms  of  occasional  acts  of  parliament,  is  void,  although 
the  act  contain  no  clause  specially  avoiding  it. 

Johnson  V,  Thus,  where  during  the  first  American  war  an  act  was 

passed,  expressly  prohibiting  all  trading  with  the  province  of 
New  York  except  in  provisions  for  the  use  of  the  British 
forces,  and  then  only  provided  a  licence  were  produced  autho- 
rizing their  export ;  an  insurance  effected  on  unlicensed  goods 
on  boafd  a  British  ship  intended  for  the  New  York  market, 
was  held  illegal  and  void  under  this  statute,  although  the 
commander  of  the  forces  had  by  proclamation  (unauthorized, 
however,  by  the  statute)  allowed  the  entry  into  New  York  of 
such  unlicensed  goods.' 

Parkin  r.  Dick.         Where,  during  the  French  wars,  an  act  passed  empowering 

his  majesty  to  prohibit  the  exportation  of  all  naval  stores 
without  a  licence,  and  an  order  of  council  was  accordingly 
made,  in  which  such  exportation  was  prohibited  under  penalty 
of  forfeiting  the  goods  themselves  and  treble  their  value ;  it 
was  held  that  a  policy  effected  "  on  goods  to  be  thereafter 
specified  "  for  an  outward  voyage,  was  rendered  wholly  void 
by  the  .as8ured*8  including  in  the  specification  afterwards 
made  up  by  him,  some  goods,  the  exportation  of  which  was 
prohibited  by  this  order  in  council,  he  having  obtained  no 
licence  to  authorize  their  exportation.*  Lord  EUenborough 
in  this  case  declared  that,  although  the  prohibited  goods 
formed  an  exceedingly  small  portion  of  the  whole  venture, 
yet,  as  the  whole  was  sought  to  be  covered  by  one  entire 
contract  of  insurance,  such  contract  was  entirely  vitiated :  "  I 

»  iZ  Geo.  8,  c.  67.  »  Parkin  v.  Dick,  2  Camp.  22 ;  S.  C, 

•  Johnson  v.  Sutton,  1  Dougl.  254.      11  East,  502. 
The  act  was  16  Geo.  8,  c.  5  (1775). 
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have  no  scales,"  said  his  Lordship,  "  to  weigh  degrees  of  ille- 
gality." > 

So   where   part  of  the  cargo  was  legal,  but  the  residue,  G« 
though  legal,  was  intended  to  cover  an  illegal  design,  and  the 
whole  was  insured  in  one  policy,  his  judgment  was  to  the 
same  eflTect* 

In  these  cases  no  licence  at  all  had  been  procured  for  the  •^^ 
exportation  of  the  prohibited  goods,  and  all  were  insured  ob 
under  one  policy.  Where,  however,  such  licence  had  been 
obtained  by  the  assured,  the  policy  of  insurance  was  held 
valid,  notwithstanding  prohibited  goods  of  other  persons  were 
put  on  board  the  same  ship,'  and  only  invalid  to  the  extent 
that  he  himself  had  exceeded  the  licence  by  shipping  a  sur- 
plus of  prohibited  goods.* 

In  a  later  case,  before  Lord  Tenterden  in  the  King's  Bench,  Ca 
an  informality  as  to  -the  mode  of  obtaining  a  licence  for 
exporting  gunpowder,  was  held  to  vitiate  the  entire  insurance 
on  a  general  cai^go,  all  belonging  to  the  same  o^vTier,  and  of 
which  the  gunpowder  exported  under  such  informal  licence 
formed  part.*  The  ground  of  this  decision  was,  that  the 
informality  in  question  rendered  the  licence  wholly  void,  so 
that  the  case  stood  on  the  same  ground  as  though  no  licence 
at  all  had  been  procured,  and  therefore  fell  within  the  general 
principle  established  in  the  case  of  Parkin  v,  Dick. 

The  following  case  shows  the  extent  to  which  this  principle  Gfj 
has  been  carried  by  the  English  Courts.  A  British  ship  had 
been  permitted  to  take  out  a  cargo  of  arms  and  gunpowder, 
on  giving  a  bond,  as  required  by  law,®  that  the  same  should 
be  expended  in  trade  on  the  coast  of  Africa,  where  she  was 
bound.  An  American  ship,  in  pursuance  of  a  previous  agree- 
ment, made  before  she  sailed,  met  her  in  the  river  Congo,  in 
order  to  take  the  arms  and  gunpowder  out  of  her  there,  and 
cany  them  to  America.     In  order  to  protect  this  enterprise, 


^  2  Camp.  222.  MarshaU'B  Rep.  196 ;  Butler  v.  AUnutt, 

'  Gordon  v.  YaugluuQ,  12  East,  802,  1  Stark.  223. 

ooto.  *  Camelo  v.  Britten,  4  B.  &  Ald« 

s  PieMhell  v.  Allnutt,  4  Taunt.  792.  184. 

*  Keir  v.  Andrade,  6  Taunt  496  ;  2  *  83  Geo.  8,  c.  2,  b.  4. 
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an  insurance  was  efifected  on  the  American  ship,  "at  and  from 
the  river  Congo  to  Charleston:"  it  was  held,  that  this  insur- 
ance was  illegal  and  void,  on  the  ground  that  the  American 
ship  was  at  the  river  Congo,  in  order  to  violate  the  laws  of 
the  country  where  the  contract  of  insurance  was  made,  and 
sought  to  be  enforced.' 

In  the  following  case  a  voyage  was  held  legal,  because  jus- 
tified by  its  object,  though  contravening  the  strict  terms  of 
an  order  in  council.  Under  a  policy  on  goods  "  from  London 
to  Helmsberg  (a  Swedish  port),  the  Sound,  and  Copenhagen, 
all  or  either,"  the  ship  sailed  under  false  clearances  for  the 
Swedish  port,  but  with  a  real  destination  for  Copenhagen,  all 
intercourse  with  which  place  was  strictly  prohibited  by  certain 
orders  in  council  then  in  force  ;  as,  however,  it  was  proved,  to 
the  satisfaction  of  the  jury,  that  the  real  object  of  the  venture 
was  to  carry  provisions  to  the  British  armament,  then  sup- 
posed to  be  at  Copenhagen,  and  not  to  defeat  the  order  in 
council  by  trading  with  the  enemy,  the  Court  held  that  the 
voyage  was  not  illegal ;  and  that,  although  the  taking  out  a 
cleai^ance  for  a  place  to  which  it  was  not  intended  to  go  sub- 
jected the  party  to  a  penalty,  under  the  stat  13  &  14  Car.  2, 
c.  11,  a  3,  there  was  nothing  in  the  act>  on  the  principle 
mentioned,  to  make  the  voyage  illegal.' 

The  sovereign  power  of  every  government  has  in  time  of 
war  a  clear  right  to  establish,  by  proclamation  or  othervrise, 
an  embargo  on  aU  ships  in  any  port  of  its  dominions;  all 
insurances,  therefore,  eflFected  on  any  ships,  whether  the  pro- 
perty of  foreigners  or  subjects,  which  sail  in  contravention  of 
such  embargo,  are  illegal  and  void  Thus,  where  the  British 
government  in  time  of  war  had  laid  an  embargo  on  all  ships 
sailing  with  provisions  from  any  port  in  Ireland,  an  insurance 
effected  on  a  neutral  (Venetian)  ship,  in  contravention  of  such 
embargo,  was  on  this  ground  held  void,' 


'  Gibson  v.  Service,  5  Taunt.  iSSJ; 
1  Marshall'B  Rep.  119;  S.  C,  Qibaon 
V.  Mair,  ibid.  89. 

*  Atkinson  v.  Abbott,  1  Camp.  535; 


5.  a,  11  East,  185. 

'  Delmada  v,  Kotteuz,  1  Park,  Ins. 
505. 
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It  is  generally  laid  down  by  writers  on  the  laws  of  war  ni 
that  the  object  of  eveiy  belligerent  state  in  time  of  war  is  to   — 
inflict  on  the  enemy  all  the  mischief,  and  deprive  him  of  all 
the  advantage,  which  the  law  of  nations  will  peimit. 

One  of  the  main  sources  of  wealth  and  strength  to  every  im 
mercantile  state,  being  its  maritime  commerce,  the  law  of  y"; 
nations  has  hitherto  permitted  each  belligerent  to  endeavour, 
by  every  effort,  to  impede  and  annihilate  such  commerce,  by 
destroying  or  making  prize  of  the  national  ships  and  mer- 
chandize employed  in  it ;  and,  upon  the  same  principles,  the 
municipal  or  common  law  of  every  state  has  declared  all  in- 
surances to  be  void,  by  which  such  ships  or  merchandize  are 
sought  to  be  protected. 

We  have  elsewhere  had  occasion  to  advert  to  the  course  of 
decisions  by  which  our  Courts  established  that  insurances  on 
behalf  of  alien  enemies  were  wholly  illegal  and  void.*  We 
have  seen  it  progressively  decided  that  alien  enemies  could 
not  sue  on  such  contracts  in  our  Courts,  either  by  themselves 
or  their  agents ; '  that  such  insurances  were  in  themselves 
illegal,  and,  therefore,  that  although  eflected  before  the  break- 
ing out  of  hostilities,  yet  they  could  not  protect  an  alien 
enemy  against  the  consequences  of  British  capture  after  war 
had  broken  out ;  *  that  no  action,  consequently,  could  be 
maintained  upon  them  in  respect  of  such  loss,  or  any  other 
that  had  taken  place  during  hostilities,  even  after  the  resto- 
ration of  peace  ;*  although,  supposing  both  the  policy  to  have 
been  effected  and  the  loss  to  have  accrued  before  the  com- 
mencement of  hostilities,  the  right  of  the  alien  enemy  to  sue 
upon  such  policy  was  only  suspended  during  the  continuance 
of  war,  and  would  revive  upon  its  close.* 

>  Ante,  p.  117.  Brandon  v.    Curling,    4  East,    410; 

»  Brandon  v.  Neebitt,  6  T.  Rep.  23  i  Gamba  v.  Le  Mesurier,  ibid.  407. 

Bristow  V.  Towers,  ibid.  85.  *  Flindt  v.  Waters,  15  East,  260, 266 ; 

'  Furtadov.  Rodgen,3B.  &P.  191.  Harman  v.  Kingston,  3   Camp.  160, 

*  Furtado  v.  Rodgers,  8  B.  A  P.  191 ;  1 52  j  Boulton  v.  Dobree,  2  Camp,  162. 
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In  the  decisions  just  referred  to,  the  insurance  was  generally 
efifected  on  behalf  of  alien  enemies,  to  protect  their  property 
during  war  from  liability  to  British  capture  or  other  casual* 
ties.  In  those  that  we  ai'e  now  about  to  consider,  the  design 
was  to  protect  the  interest  of  British  subjects,  during  war,  in 
trade  carried  on  with  the  enemy  without  the  king's  licence. 
The  question,  therefore,  involved  in  them  was,  whether  trading 
with  the  enemy  during  war,  without  licence,  was  illegal  in 
British  subjects. 

The  question  came  before  the  Coui*ts  of  common  law  in  the 
case  of  an  insurance  effected  for  a  British  subject  in  time  of 
war,  to  protect  his  interest  in  goods  purchased  of  an  enemy 
by  his  agent  in  the  enemy's  country,  and  shipped  thence  for 
England  without  a  licence.  The  Court  of  Common  Pleas 
decided  that  this  insurance  was  legal ;  ^  but  the  Court  of 
King  8  Bench,  after  two  arguments,  first  by  common  lawyers, 
and  afterwards  by  civilians,  and  on  mature  deliberation, 
unanimously  held,  that  such  insurance  was  wholly  illegal  and 
void." 

This  case,  and  that  of  The  ffoop,  decided  by  Lord  Stowell 
in  the  Admiralty  Court  shortly  before  it,  have  established  the 
rule  that  all  trading  by  the  subjects  of  this  country  with  the 
enemy  is  wholly  illegal,  and  all  insurance  to  protect  such 
trading  absolutely  void. 

A  British  subject  however  domiciled  in  a  foreign  countiy 
becomes,  we  have  seen,'  for  all  commercial  purposes,  the  sub- 
ject of  the  foreign  state,  and  he  may,  if  it  be  a  neutral  state, 
legally  trade  even  with  the  enemies  of  this  country,  and  pro- 
tect  such  trading  by  a  policy  effected  here.*  For  him,  a 
policy  on  trading  carried  on  in  a  way  which  would  be  illegal 
for  a  British  subject,  but  is  legalized  by  treaty  for  the  sub- 
jects of  the  neutral  country  in  which  he  is  domiciled,  is  valid.* 


>  BeU  r.  GilBon,  1  B.  &  P.  345. 

»  Potta  V.  Bell,  8  T.  R  518. 

»  Ante,  p.  130. 

*  The  Danaous,  dted  in  i  C.  Rob. 
Ad.  R.  255 ;  Bell  v.  Reid,  and  BeU  v, 
Puller,  1  M.  &  SeL  726. 


»  Wilaon  v.  Marryatt,  8  T.  R.  81. 

Thia  does  not  apply  to  those  subjects 

who  migrate  into  the  neutral  oountry, 

flagrante  beilo  ;  The  Dos  Hermanos,  $ 

Wheat.  S.  C.  Rep,  76. 
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We  have  seen  elsewhere  *  that  if  a  neutral  or  a  British 
subject  continue  in  time  of  war  to  keep  up  a  trading  esta- 
blishment in  a  hostile  state,  all  his  property  connected  with 
such  hostile  firm  is  liable  to  British  seizure  as  enemy's  pro- 
perty.* There  seems  no  doubt  that  all  insurances  efifected 
here  in  time  of  war  by  a  British  subject  to  protect  such  pro- 
perty, would  be  held  wholly  illegal  and  void. 

Where  the  underwriter  intends  to  raise  the  objection  that 
the  insurance  is  void,  because  efifected  to  cover  a  trading  with 
the  enemy,  he  must  take  such  objection  in  the  first  instance : 
for,  if  there  be  a  verdict  against  him,  the  Courts  will  not 
grant  him  a  new  trial  in  order  to  avoid  the  contract  on  this 
ground.* 

But  a  policy  "  to  any  port  or  ports  in  the  Baltic  "  is  priTnd  111 
facie  legal,  if  all  the  ports  on  that  sea  be  not  hostile,  until  it 
be  proved  that  the  ship,  when  captured,  was  bound  for  a  hos- 
tile port  without  a  licence.*  And  this  too  will  be  the  con- 
struction of  a  policy  containing  a  liberty  in  similar  terms  to 
touch  at  any  port  or  ports  in  a  particular  sea,  in  which  there 
are  both  hostile  and  neutral  ports.* 

And  an  insurance  on  goods  to  a  friendly  or  neutral  port,  In 
there  to  be  delivered  to  a  neutral,  is  valid,  though  the  neu-  de 
tral  himself  be  resident  in  a  port  of  hostile  occupation.'  •  ^^ 

During  the  unexampled  circumstances  of  the  great  war,  W 
when  Napoleon,  by  the  Berlin  and  Milan  decrees,  endea- 
voured to  exclude  English  commerce  from  all  the  ports  of  the 
Continent,  our  Courts  were  frequently  called  upon  to  decide 
as  to  the  hostile  or  non-hostile  character  of  ports  which  were 
occupied  by  the  arms,  or  coerced  by  the  power,  of  the  con- 
queror who  aspired,  and  almost  attained,  to  an  universal 
empire  over  Europe.     The  principle,  accordingly,  on  which 


>  Ante,  p.  129, 132. 
«  The  Vigilantia,  1  C.  Rob.  Ad.  R. 
1 ;  the  Portland,  8  C.  Rob.  Ad.  R.  41. 

*  Gist  V.  Mason,  1  T.  R.  84. 

*  Wright  V,  Welbie,  1  Chitt.  49 ; 
8,  P.  Anon.  ibid.  See  also,  as  to  in- 
rannoe  to  any  port  or  ports  in  the 
island  of  St.  Domingo,  when  partly  in 
possession  of  the  French,  partly  of 


King  Christophe,  Johnson  v.  Qreaves, 
2  Taunt.  344 ;  Blackburn  v.  Thomp- 
son,  8  Camp  61. 

*  Per  Lord  Ellenborough,  MuUer  v, 
Thompson,  2  Camp.  610. 

•  Bromley  v.  Haseltine,  1  Camp.  75. 
Compare  Hobbs  v.  Henning,  34  L.  J. 
(C.  P.)  117. 
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our  Courts  acted  with  respect  to  such  ports,  was  to  treat  them 
as  neutral,  and,  consequently,  all  trading  to  them  as  legal,  in 
all  cases  where  they  still  preserved  the  forms  of  an  indepen- 
dent neutral  government,  though  the  enemy  might  have  such 
a  body  of  troops  stationed  there  as  effectively  to  exercise  the 
real  powers  of  sovereignty.' 

Thus,  although  there  was  an  overwhelming  force  of  Rus- 
sians in  the  island  of  Corfu,  yet  as  the  flag  of  the  Ionian 
republic  was  still  hoisted  at  its  ports,  and  the  republican 
government  continued  to  appoint  a  port-admiral  and  receive 
consuls  from  foreign  states.  Lord  Ellenborough  held  that 
Corfu  was  neutral.' 

So,  in  1811,  when  our  commerce  was  totally  excluded  from 
Prussia,  under  the  Berlin  decree,  and  no  diplomatic  inter- 
course subsisted  between  the  two  states,  Lord  Ellenborough 
held  that,  in  the  absence  of  open  hostility  between  them, 
Prussia  was  not  to  be  considered  as  at  war  with  this  country, 
and,  therefore,  that  an  insurance  effected  on  the  property  of 
a  British  subject  shipped  hence  for  a  Prussian  port,  was  not 
illegal.' 

During  the  period  that  Hamburg  was  in  the  military  occu- 
pation of  Davoust,  with  an  overwhelming  French  force,  but 
while  the  senate  of  Hamburg  still  continued  in  the  full  exer- 
cise of  sovereign  civil  authority,  an  insurance  was  effected 
in  this  country  on  goods,  the  property  of  certain  persons 
domiciled  at  Hamburg,  and  shipped  from  London  for  a  Baltic 
risk,  under  a  licence  to  cover  British  and  neutral  trade.  The 
question  was,  whether  the  parties  interested,  being  domiciled 
at  Hamburg,  were  neutrals,  so  as  to  protect  the  trading 
under  this  licence,  and  give  validity  to  the  insurance  effected 
on  it.  Lord  Ellenborough  and  the  Court  of  King's  Bench 
held  that  they  were ;  for  Hamburg  having  still  the  forms  of 
her  own  government  must  be  regarded  as  a  neutral  port, 
though  under  hostile  occupation,  and  had  not  been  declared 


>  See  the  elaborate  judgment   of         >  Donaldson  v,  Thompson,  1  Camp. 
Lord  Ellenborough  in    Hagedom  v.      429. 
BeU,  1  M.  &  Sel.  459,  460.  >  MuUer  v.  Thompson,  2  Camp.  610. 
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otherwise  by  any  orders  in  council  subsisting  when  the  risk 
attached  under  the  policy.* 

It  is  for  the  government  of  the  country  to  determine  in  Tl 
what  relation  any  other  country  stands  towards  it.     When-  ^^ 
ever  our  government,  in  the  course  of  the  great  war,  by  order  s^ 
in  council,  proclamation,  or  other  act  of  supreme  authority,  qi 
declared  any  ports  in  the  colonial  or  other  possessions  of  the 
enemy  not  to  be  hostile,  or  when  such  order,  &c.,  though 
issued  for  another  purpose,  contained  a  recognition  that  there 
were  such  non-hostile  ports,  a  trading  with  such  ports,  though 
not  directly  sanctioned  or  permitted  by  the  order,  was  held 
legal  without  a  licence,  and  insurances  to  protect  such  trad- 
ing were  upheld  as  valid.     This  principle  was  illustrated  by 
decisions  of  the  Courts  with  regard  to  those  ports  in  the 
Island  of  St  Domingo  in  possession  of  King  Chris tophe,  then 
in  a  state  of  rebelUon  against  our  enemies  the  French  ;  and 
it  was  held   on  more  than  one   occasion,  that  trading  be- 
tween this  country  and  such  ports  was  valid  without  any 
licence.* 

The  executive  power  of  the  state,  being  the  sole  and  Tl 
fiupreme  arbiter  of  all  questions  relating  to  peace  and  war,  u, 
may  grant  to  such  of  its  subjects  as   it  pleases  any  pri- 
vilege  or  licence   to  trade  with  the  enemy,   or  to   hostile 
ports^  on  any  terms  and  for  any  period  that  may  appear 
expedient. 


A  neutral  power  is  one  which,  on  the  breaking  out  of  war  H 
between  any  two  or  more  powers,  continues  to  be  at  peace  - 
and  wholly  abstains  from  taking  any  part  in  the  hostilities  of 
the  belligerents.' 

Such  is  the  definition  generally  given  of  neutrality  by  the  ^ 


'  Hagedom  v.   Bell,    1  M.  &  Sel.  see  also  the  case  of  AtkioBon  v.  Abbott, 

450.  11  East,  135. 

'  JohDBon  V.  Greaves^  2  Taunt.  344;  ^  2  Azuni,  Dritto  Marittimo  deU' 

Blackburn  v.  Thompson,  3  Camp.  61 ;  Europa,  11—18. 
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writers  upon  public  law.  The  state  of  neutrality,  in  their 
view  of  it,  rather  imports  the  duty  which  a  neutral  power 
owes  to  the  belligerents,  than  the  relative  situation  in  which 
either  of  the  belligerents  may  choose  to  regard  the  neutral 
power.  But  it  is  not  to  be  forgotten  that  it  belongs  to  every 
power  to  pronounce  upon  the  continuance  either  of  amity, 
hostility,  or  neutrality  as  between  itself  and  any  other  power; 
and  consequently  there  is  no  doubt  that  either  belligerent  may 
continue  for  his  own  purposes  to  treat  any  power  as  neutral 
long  after  such  power  has  ceased  to  observe  towards  him 
strictly  neutral  conduct.  Nations  are  not  bound  to  take  up 
every  cause  of  just  offence,  nor  are  they  of  necessity  to  be 
considered  as  hostile  to  each  other,  if  there  be  a  sort  of  con- 
donation on  the  one  side,  for  the  purpose  of  continuing  com- 
merce with  the  other  who  has  given  just  cause  of  offence. 
The  term  neutrality,  in  a  more  enlarged  sense,  may  be 
extended  to  signify  this  kind  of  permitted  relation  between 
any  two  states,  after  the  right  to  its  continuance  has  been 
forfeited  by  one  of  them.* 

The  following  are  some  of  the  more  important  respon- 
sibilities attaching  to  neutrality  which  have  the  effect  of 
exposing  to  confiscation  for  default,  with  the  further  conse- 
quence that  insurances  to  protect  adventures  in  violation 
thereof  are  void  absolutely  in  the  hostile  country,  and  only 
valid  in  a  neutral  country  when  made  with  notice  of  the 
nature  of  the  risk.* 
DatiotofDen-  1.  Neutrals  must  not,  during  the  continuance  of  hostili- 

ties, furnish  either  belligerent  with  warlike  stores  and  other 
articles  which  are  directly  ancillary  to  warlike  purposes,  and 
which  are  generally  denominated  contraband  of  war. 

2.  Neutrals  must  not  engage  in  voyages  or  carry  on  traffic 
in  violation  of  blockades  established  and  maintained  with 
an  adequate  force  by  a  belligerent. 
•  3.  Neutrals  must  not,  in  time  of  war,  engage  in  the  pri- 

vileged colonial   or  coasting  trade  of  the  enemy,  which  in 

1  See  the  judgment  of  Lord  Ellen-  '  See  per  Lord  Westbury.  "Ex  parte 
borough  in  Hagcdom  v.  BeU,  1  M.  ft  tlhavasse  in  re  GFasebztx^  8i  L.  J. 
8eL  459.  (Bkpcy.) 
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time  of  peace  was  not  open  to  them,  but  solely  confined  to 
the  subjects  of  the  enemy  state. 

4.  Neutral  ships  are  liable  in  time  of  war  to  be  searched 
by  belligerent  cruisers,  in  order  to  ascertain  whether  they  are 
carrying  on  any  traffic  prohibited  by  the  laws  of  war,  in  other 
words,  to  ascertain  their  national  character  and  their  obser- 
vance of  neutral  conduct. 

5.  Enemy  s  goods  are  not  protected  from  seizure  by  being 
carried  in  neutral  ships,  but  so  to  carry  them  is  no  violation 
of  neutrality,  and  imposes  no  forfeiture  on  the  rest  of  the 
venture  belonging  to  other  owners. 

We  will  consider  briefly  the  consequences  of  some  of  the 
more  important  breaches  of  neutral  duty,  as  far  as  they  bear 
on  the  validity  of  contracts  of  marine  insurance. 

The  first  and  most  important  restriction  is  on  the  supply  in 
to  a  belligerent  by  a  neutral  of  articles  which  are  contraband  \^ 
of  war.     The  natural  question  then  is,  what  articles  of  com- 
merce are  contraband  of  war  ? 

According  to  the  classification  of  Grotius,  articles  of  com-  w 
merce  with  reference  to  this  subject  are  divisible  into  three 
classes  : — 1.  Materials  manufactured  for  the  purposes  of  war, 
as  arms  and  ammunition.'  2.  Articles  of  luxury.  3.  Raw 
materials  capable  of  being  turned  to  the  purposes  of  war^ 
as  sail-cloth,  timber,  pitch,  sulphur,  money,  provisions,  ships, 
hemp,  cordage,  &c.,  which  being  of  use  both  in  war  and 
peace,  are  fi-equently  termed  articles  ancipitw  xlsiIs? 

With  regard  to  the  two  former  classes  there  never  has  been 
any  doubt ;  the  insrtumenta  belli,  which  form  the  first  class, 
have  always  been  held  contraband  of  war ;  and  the  articles  of 
mere  luxury  never.'     It  is  with  regard  to  the  third  class,  or 

1  See  also  2  Azuni,  Dritto  Marit-  would  allow  him    to    have  silks  or 

ilmo,  181.  marbles  at  his  pleasure :  he  should  not 

■  Orotius,  De  Jure  Belli,  lib.  iii.  c.  import  soldiers  or  arms,  but  buffoons 

L  B.  V.  §  1.  or  musical  instruments  as  many  as  he 

'  Seneca  thus  illustrates  what  are  pleased :  I  would  refuse  him  Tessels 

meant    by  articles  of   luxury: — **  I  of  war,  but  not  pleasure  yachts  or 

wouM  not  send  my  enemy  gold  or  state  barges."  Cited  by  Grotius,  ibid, 
ailyflr  to  pay  his  forces  with,  but  I 
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articles  aTidpitis  usijis,  that  the  great  uncertainty  has  pre- 
vailed ;  neutral  powers  having  uniformly  contended  in  regard 
to  these  articles  for  freedom  of  commerce,  while  belligerents 
have  insisted  on  the  rigour  of  war.  Attempts  to  fix  a  settled 
list  of  contraband  articles  were  never  so  futile  as  at  present, 
when  the  system  and  the  means  of  warfare,  especially  by  sea^ 
are  the  subject  of  daily  change.* 

The  armed  neutrality  of  1780,  and  again  of  1801,  was 
formed  under  Russia  in  order  to  maintain,  amongst  other 
things,  that  no  articles  should  be  deemed  contraband  of  war 
except  those  only  which  were  actually  wrought  up  into  the 
form  of  instruments  of  offensive  or  defensive  warfare.' 

Tert.  The  criterion  whereby  to  determine  whether  these  articles, 

aTidpitis  uaila,  be  contraband  or  not,  is  the  object  for  which 
they  are  destined, — ^whether  the  ordinary  uses  of  life,  or 
military  use  ?  If  the  former,  they  are  not  contraband ;  if  the 
latter,  they  are.  What  used  to  be  thought  the  best  practical 
test  of  this  question,  namely,  the  nature  of  the  port  to  which 
they  were  being  sent,  has  lost  much  of  its  worth  in  this  age 
of  railway  conveyance.  It  used  to  be  that  if  the  port  were  a 
general  commercial  one,  it  was  presumed  the  articles  were 
going  for  civil  use,  though  occasionally  a  ship  of  war  might  be 
constructed  in  that  port ;  but  if  the  great  predominating 
character  of  the  port,  like  Brest  in  France,  or  Portsmouth 
in  England,  were  that  of  a  port  of  naval  equipment,  it 
was  presumed  that  the  articles  were  going  for  military  use, 
though  possibly  they  might  have  been  applied  to  civil  con- 
sumption.' 

Ennmemtion  of        Ships,  naval  stores,  timber,  and  all  other  materials  serving 

contraband 
ariicles. 

1  See  Azuni,  Dritto  Marittimo,  the  aimed  confederacy  were  abandoned 
c.  ii.  art.  5,  for  the  provisionB  of  inl763by  the  naval  powers  of  Europe; 
treaties  on  this  subject  anterior  to  the  in  1801  they  were  attempted  to  be  re- 
French  Revolution.  vived,  but  the  attempt  was  immediately 

'  2  Azuni,  Dritto  Marittimo,  181,  repressed  by  England,  and  in  the  course 

137.    The  powers  that  acceded  to  the  of  that  year  finally  abandoned.  1  Eent» 

armed  neutrality  in  1780,  were  Russia,  Comm.,  126, 127. 

Sweden,  Denmark,  Prussia,  Holland,  '  The  Jonge  Hargaretha,  1  C.  Rob. 

France,  Spain,  Portugul,  Naples,  and  Ad.  R.  189  ;  see  also  the  Neptunus,  8 

the  United  States.    The  principles  of  C.  Rob.  Ad.  R.  108. 
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directly  for  the  purposes  of  ship-building,  are  now  generally 
held  to  be  contraband  of  war,  unless  excepted  by  particular 
treaties.* 

Sail-cloth  is  held  to  be  universally  contraband,  even  when 
destined  to  ports  of  mere  mercantile  naval  equipment.^ 
Tallow  was  in  the  same  case  held  not  to  be  contraband  unless 
destined  for  a  port,  such  as  Brest,  of  mere  hostile  equip- 
ment' Cordage  is,  generally  speaking,  contraband ;  and  so 
are  anchors  and  all  other  armamenta  navia,^  Sulphur  and 
saltpetre,  as  being  main  ingredients  of  gunpowder,  have 
been  almost  invariably  regarded  as  contraband,  and  were 
admitted  to  be  so  even  by  the  terms  of  the  armed  neutrality.* 
Tar,  pitch  and  hemp,  were  held  contraband  by  our  Courts  of 
Admiralty  in  the  last  French  war.' 

Provisions,  generally  speaking,  are  not  contraband,  espe- 
cially if  they  are  the  produce  of  the  country  which  exports 
them,  unless  they  are  directly  sent  for  the  supply  of  a  military 
force,  or  in  relief  of  besieged  or  blockaded  places.'  In  the 
last  war  with  France,  the  National  Convention,  by  a  law  of 
9th  of  May,  1793,  decreed  that  neutral  vessels  laden  with 
provisions,  destined  to  an  enemy's  port,  should  be  arrested 
and  carried  into  France ;  and  England,  by  way  of  reprisals, 
on  the  8th  of  June,  1793,  ordered  a  similar  detention  of  all 
neuti*al  vessels  going  to  France  and  laden  with  com,  meal, 
or  flour."  The  law  of  nations,  in  relation  to  this  subject,  was 
declared  by  Lord  Stowell  to  be,  that  provisions  are  not  gene- 
rally contraband,  but  may  become  so  under  circumstances 
arising  out  of  the  particular  situation  of  the  war,  or  the  con- 
dition of  the  parties  engaged  in  it.® 


'  See  Rutherforth's  Ins.)  lib.  i.  c.  9* 
In  the  commercial  treaty  between 
England  and  the  United  States,  a.d. 
1794,  an  exception  is  made  in  favour 
of  nnwrought  iron  and  fir  planks,  all 
other  materials  used  in  ship  building 
being  declared  contraband.  See  also 
Vattel,  liv.  iii.  c.  7,  §  112. 

'  The  Neptanus,  8  C.  Rob.  Ad.  R. 
lOS. 

'Ibid. 


^  Jonge  Margaretha,  1  C.  Rob.  Ad. 
R.  189. 

•  Azuni,  del  Dritto  Marittimo,  c.  ii. 
art.  6,  vol.  ii.  pp.  137, 138. 

•  The  Maria,  1  C.  Rob.  Ad.  R  340, 
372. 

7  1  Kent,  Comm.,  135,  collecting 
the  authorities. 

^  In  the  case  of  the  Jonge  Mar- 
garetha,  1  C.  Rob.  Ad.  R.  189. 

•  1  Kent,  ComnoL,  137.   The  Courts 
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Contraband  im- 
plies the  exist- 
ence of  war. 


Contraband  articles  are  said  to  be  of  an  infectious  nature, 
contaminating  whatever  of  the  cargo  and  of  the  ship  be- 
longs to  the  same  owner,  so  as  to  render  them  liable  to 
seizure  and  confiscation.*  In  ordinary  cases  the  only  loss 
sustained  by  the  shipowner,  if  a  mere  carrier  of  contraband 
articles,  is  the  loss  of  freight  and  expenses ;  unless  there  be 
fraud  on  the  part  of  the  ship  for  the  purpose  of  protecting 
the  contraband  by  a  false  destination  and  false  papers,  which 
will  involve  the  ship  also  in  condemnation.' 

Insurances  on  articles  contraband  of  war  are  void  in  the 
country  of  the  hostile  belligerent,  and  incapable  of  being 
enforced  in  theii*  Courts.* 

If  effected  by  or  for  neutrals,  however,  and  sought  to  be 
enforced  in  the  Court  of  a  neutral  state,  the  case  would  be 
different  Commerce  in  articles  contraband  of  war  is  not 
unlawful  to  a  neutral  subject ;  and  seizure  and  confiscation 
of  these  articles  during  their  transit  to  a  hostile  port  are  not 
unlawful  to  a  belligerent  power.  These  are  coexisting  rights. 
The  insurance,  therefore,  by  a  neutral  of  articles  contraband 
of  war  being  per  se  a  valid  contract,  may  be  enforced  in  the 
Courts  of  the  neutral  country,  provided  the  nature  of  the 
trade  and  of  the  goods  were  disclosed  to  the  underwriter,  or 
provided  there  be  just  ground,  from  the  circumstances  of  the 
trade  or  otherwise,  to  presume  that  he  was  duly  informed 
thereof.* 

The  term,  contraband  of  war,  implies  the  existence  of  war. 
A  policy,  therefore,  on  arms  and  ammunition  exported  from 
Qreat  Britain  to  Madeira  in  the  dominions  of  Portugal  in 


of  the  United  States  have  very  gene* 
rally  adopted  the  principles  and  fol- 
lowed the  decisions  of  Lord  StoweU  on 
questions  of  prize,  contraband,  &c. 

1  The  Stadt  Embden,  1  Rob.  Kep. 
26 ;  the  Jonge  Tobias,  ibid.  829.  Of 
course  this  rule  is  liable  to  modifica- 
tion by  treaties.  Thus,  in  the  com- 
mercial treaties  of  the  United  States 
with  the  new  republics  of  South  Ame- 
rica, it  is  stipulated  that  contraband 
articles  shall  not  affect  the  rest  of  the 
cargo  or  the  vessel,  but  shaU  be  left 


free  to  the  owners.    1  Eent^  ComnL» 
148. 

>  The  Mercurius,  1  C.  Rob.  Ad.  R. 
288,  and  note  ;  The  Franklin,  8  id.  217; 
The  Edward,  4  id.  68 ;  The  Ranger, 
6  id.  125. 

*  1  Marshall,  Ins.  75 ;  see  Qibson  v. 
Service,  5  Taunt  483;  1  HarshaU's 
Rep.  119. 

*  8  Kent,  Com.,  .267;  1  id.  142; 
The  Santissima  Trinidad,  7  Wheaton, 
288;  Ex  parte  Chavasse,  in  re  Orase- 
brooke,  84  L.  J.  (Bkpcy.)  17. 
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time  of  peace,  was  held  valid  notwithstanding  a  clause  in 
our  treaty  of  1810  with  that  country  excepting  commerce  in 
articles  contraband  of  war.* 

It  is  an  inyariable  principle  of  the  law  of  nations,  that  if  a  Ii 
neutral  violates  a  blockade  by  carrying  supplies  to,  or  in  any  i\ 
way  trading  with,  a  blockaded  port,  he  is  guilty  of  an  offence 
against  the  laws  of  war,  and  thereby  renders  his  ship  and 
cargo  liable  to  confiscation.  The  consequences  of  such  breach 
being  so  highly  penal,  the  law  of  nations  has  been  very 
careful  to  determine  of  what  it  consists,  and  has  declared 
that  it  can  only  take  place  under  the  three  following  con- 
ditions : — 

First,  the  port  must  be  in  an  actual  state  of  effective 
blockade,  and  such  fact  must  be  clearly  established  to  the 
satisfaction  of  the  Court. 

Secondly,  the  neutral  must  have  had  due  previous  notice 
of  the  existence  of  such  blockade. 

Thirdly,  he  must  have  been  guilty  of  some  distinct  act  of 
violation,  either  by  coming  into  or  out  of  the  port  with  a 
cargo  laden  after  the  commencement  of  the  blockade,  or  by 
setting  out  with  the  intention  to  do  the  one  or  the  other 
after  knowledge  that  the  blockade  exists.^ 

As  a  blockade  is  the  act  of  a  belligerent,  so  confiscation  for 
any  breach  of  blockade  or  attempt  thereat  is  a  belligerent 
right.  The  lawfulness  of  commercial  intercourse  with  the 
blockaded  port  is  not  thereby  altered  for  the  neutral  subject, 
although  he  attempts  it  under  a  liability  to  the  penalty  of 
confiscation.  The  voyage  is  not  tainted  with  illegality,  nor 
any  contract  connected  with  it,  whether  of  charter-party  or 
insurance,  notwithstanding  the  distinct  object  be  to  run  the 
blockade.*  But  as  an  intention  to  commit  a  breach  of  blockade 
alters  the  risk,  it  vitiates  the  policy  unless  this  intention  can 
be  traced  to  the  knowledge  of  the  insurer  at  the  time  the 
policy  was  made. 

*  Wilbnluun  v.  Wartnaby,  1  Lloyd      et  teq. 

k  Wela.  144.  '  See    authoritiefl,     ante,    p.    656, 

'  See  Maclachlan  on  Shipping,  480     note  4. 

u  u 
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Insurance  on 
neatral  ships  in 
the  privileged 
trade  of  the 
enemy,  void. 


It  is  contrary  to  the  principles  of  the  law  of  nations  as 
hitherto  understood,  that  a  neutral  should  be  allowed  to  carry 
on  the  coasting  or  colonial  trade  of  the  enemy,  not  open  to 
foreigners  during  peace,  and  thereby  increase  the  enemy's 
resources  during  war.  Accordingly,  the  nde  established  by 
England  on  this  subject  is,  that  the  ships  and  cargo  engaged 
in  such  trade  shall  be  liable  to  confiscation  as  prize  of  war. 
This,  which  is  frequently  called  the  rule  of  1756,  from  its 
having  been  first  settled  in  that  year,  was  frequently  acted 
upon  by  Lord  Stowell  in  the  course  of  the  wars  arising  out  of 
the  French  Revolution.* 

There  can  be  no  doubt  that  an  insurance,  effected  in  this 
country,  being  at  the  time  a  belligerent  power,  to  protect 
neutral  trading  of  this  exceptional  character,  would  be  treated 
as  wholly  illegal  and  void  by  our  Courts,  on  the  ground  that 
'*  trading  to  an  enemy's  colony  with  all  the  privileges  of  an 
enemy's  ship,  causes  a  neutral  vessel  to  be  regarded  as  an 
enemy's  ship,  and  rendera  her  lawful  prize." ' 

The  coasting  trade  of  this  country  is  now  thrown  open  to 
foreign  ships  by  the  17  &  18  Vict  c.  6, 


Neutral  and 
enemy  carrying 
trade. 


Until  the  declaration  of  the  treaty  of  Paris  in  1856,  it  had 
come  to  be  considered  as  an  established  rule  of  the  law  of 
nations,  though  none  has  been  at  times  more  vehemently 
jBontested  by  those  States  who,  meantime,  had  an  interest  the 
other  way,  that  the  neutral  flag  does  not  in  time  of  war  cover 
enemy's  property  from  hostile  seizure.* 


'  See  The  Immanuel,  2  C.  Rob.  Ad. 
R.  1 86. 

'  Berens  v.  Ruoker,  1  W.  Bl.  814. 

'  Qrotius,  De  Jure  Belli  ac  Pacis, 
Ub.  iU.  c.  6,  §  6.  Vattel,  Droit  des 
Gens,  liv.  iii.  c.  7,  b.  115.  One  of  the 
most  celebrated  articles  of  the  code 
of  the  armed  neutrality  of  1 780  was. 
that  "  all  efiects  belonging  to  the  sub- 
jects should  be  looked  upon  as  free  on 
board  neutral  ships,  except  only  such 
AS  were  contraband.**  Aztmi,  who 
gives  an  interesting  narrative  of  the 


practioe  of  Europe  in  this  respect, 
discusses,  on  abstract  principles,  the 
question  "  whether  free  ships  should 
make  free  goods ; "  and,  though  one 
of  the  strongest  champions  of  neutral 
rights,  he  decides,  on  principle,  that 
the  rule  of  the  English  Admiralty  is 
the  sound  one  (Dritto  Marittimo,  voL 
ii.  p.  172).  See  also  the  whole  subject 
most  ably  discussed  in  Manning's  Com- 
mentaries on  the  Law  of  Nations,  208 
—244. 
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The  carrying,  however,  of  enemy's  goods  from  the  neutral 
territory  to  the  enemy's  country,  was  not  held  to  be  a  breach  of 
neutral  conduct,  and  if  there  be  nothing  unfair  in  the  trans- 
action, he  was  held  entitled  at  the  hands  of  the  captora  to  the 
full  freight  due  for  the  carriage  of  the  goods  upon  the  whole 
voyage,  though  he  had  not  carried  them  to  their  place  of  des- 
tination, because  a  surrender  of  them  to  the  captors  is  a  deli- 
very to  the  person  who,  by  the  rights  of  war,  is  put  in  the 
place  of  the  consignee^ 

No  insurance  on  such  goods  themselves  could,  of  course,  be 
enforced  in  the  Courts  of  the  hostile  belligerent,  and  would  be 
absolutely  illegal  and  void  if  made  by  any  of  his  subjects.  If 
made,  however,  by  neutral  subjects,  and  sought  to  be  enforced 
in  neutral  Courts,  it  would  be  otherwise ;  for  as  the  neutral 
may  lawfully  carry  enemy's  property,  there  can  be  no  doubt 
that  he  may  lawfully  insure  it.' 

Insurance  may  be  lawfully  effected  in  the  belligerent 
country  on  the  property  of  neutral  owners  on  board  the  same 
ship  with  enemy's  goods  bound  for  an  enemy's  port.  This 
fact  of  carrying  enemy's  goods  may  subject  the  ship  to  be 
detained  and  carried  into  port  for  investigation  ;  it  does  not 
however  render  the  adventure  illegal  so  as  to  affect  the  inte- 
rest of  other  neutral  owners,  or  even  of  the  same  owners,  if 
not  covered  by  the  same  policy  as  that  by  which  the  enemy's 
goods  are  insured. 

Hence,  where  an  American  ship  from  New  York  to  Havre  Ba 
was  carried  into  Bristol  by  British  cruisers  for  examination, 
and  found  to  have  a  small  portion  of  enemy's  property  on 
board,  it  was  held  that  British  underwriters  were  neverthe- 
less answerable  to  other  neutral  owners  of  neutral  goods  in- 
sured on  board  the  same  ship,  but  not  by  the  same  policy,  in 
respect  of  loss  incurred  on  such  goods  by  the  breaking  up  of 
the  voyage  consequent  on  the  ship's  being  so  taken  in  for 
examination.' 

It  is  a  clear  rule  of  the  law  of  nations,  that  the  effects  of  N( 

IS 

on 
*  The  Copenhagen,   1  C.  Rob.  Ad.  «  3  Kent,  Comm.  267.  ch 

R.,  289;    Maclacblan,   Shipping,   413         '  Barker  v.  Blakes,  9  East,  283. 

ttteq. 
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Not  on  armed 
Bhips  of  the 
enemy. 


Declaration  of 
Paris,  1856. 


neutrals  found  on  board  enem/s  ships  shall  be  free,  and  both 
cases  rest  on  the  simple  and  intelligible  principle,  that  war 
gives  a  full  right  to  capture  the  goods  of  an  enemy,  but  gives 
no  right  to  capture  the  goods  of  a  friend.* 

The  captor  of  neutral  goods  found  on  board  an  enemy's 
vessel,  is  entitled  to  freight  upon  them  if  he  performs  the 
voyage,  and  carries  the  goods  to  their  port  of  original  destina- 
tion, but  not  otherwise.' 

The  immunity  of  neutral  goods,  however,  on  board  an 
enemy's  ship,  is  confined  to  the  case  of  a  merchantman,  and 
does  not  extend  to  an  armed  cruiser ;  for  by  placing  them  on 
board  an  armed  ship  of  the  enemy  he  shows  an  intention  to 
resist  visitation  and  search,  and  to  that  extent  an  adherence 
to  the  enemy.* 

The  2nd  and  3rd  Articles  of  the  Paris  Declaration  of  1856  ^ 
are  as  follows : — 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  excep- 
tion of  contraband  of  war. 

3.  Neutral  goods,  with  the  exception  of  contraband  of  war, 
are  not  liable  to  capture  under  enemy's  flag. 

No  states  are  boimd  by  this  declaration  except  those  who 
were  parties  to  it  at  the  time,  or  who  have  adopted  it  subse- 
quently. The  states  originally  parties  to  it  are  England, 
France,  Austria,  Russia^  Prussia,  Sardinia,  and  Turkey.  The 
United  States  have  as  yet  declined  to  accede  to  the  rule. 


1  Orotiiu,  De  Jure  Belli  ao  Pacifl, 
lib.  iiL  c.  6,  §  16 ;  Yattel,  liv.  iii  c.  7, 
§116. 

s  The  FortuDA,  4  C.  Rob.  Ad.  B. 


278;  The  Diana,  5  a  Rob.  Ad.  R.  67  ; 
Maolachlan,  Shipping,  418. 

^The Fanny,  1  Dod.  Ad.  R.  443. 

*  Bee  the  other  artides,  ante,  p.  586. 
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negligence  of  aasnred  .        .     .  673 

damage  to  a  different  subject     . 

685 

Before  proceeding  to  consider  that  <;lause  in  the  policy 
which  enumerates  the  specific  perils  against  which  the  under- 
writers engage  to  indemnify  the  assured,  we  will  direct  atten- 
tion to  certain  general  principles  which,  in  all  cases  alike, 
limit  and  modify  the  underwriter's  responsibility. 


The  first  in  order  that  we  notice  is  this  important  limita-  w 
tion  on  the  underwriters  liability,  that  he  indemnifies  the  "" 
assured  against  such  losses  only  as  are  caused*  by  the  direct 
and  violent  operation  of  the  perils  insured  against,  and  not 
against  loss  by  tlie  ordinary  wear  and  tear  of  the  voyage. 

A  ship  cannot  navigate  the  ocean  without  suffering  decay 
and  consequent  diminution  of  value,  which  we  speak  of  as 
wear  and  tear ;  but  the  damage  for  which  the  insurer  is 
answerable,  whatever  it  be  in  degree,  must  wholly  differ  from 
this  in  point  of  cause,  in  the  way  already  described.  Such 
is  the  definite  and  very  distinguishable  rule.  The  application 
however  of  this  rule,  apparently  so  plain  and  obvious,  is  often 
a  matter  of  nice  and  critical  discrimination.  In  fact,  few  things 
in  the  law  of  Marine  Insurance  have  been  found  more  diffi- 
cult in  practice  than  to  discern  between  damage  occasioned 
by  the  ordinary  service  of  the  voyage,  and  damage  caused  by 
the  perils  of  the  sea.  A  few  of  the  more  striking  instances 
may  suffice  for  illustration  of  the  distinction  in  question. 
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A  teak,  when 
wear  and  tear, 
and  when 
average. 


If  a  cable  be  chafed  by  the  rocks^  or  the  fluke  of  an  anchor 
broken  off,  in  a  place  of  usual  anchorage^  and  under  no  ex- 
traordinary circumstances  of  wind  and  weather,  this  is  ordinary 
wear  and  tear ;  if,  on  the  other  hand,  the  same  thing  were  to 
occur  in  a  place  of  unusual  anchorage,  or  even  in  the  usual 
anchorage  ground  under  a  gale  of  extraordinary  violence,  it  is 
damage  by  perils  of  the  sea  for  which  the  underwriter  is  liable.* 

If  a  mast  be  sprung,  or  spars  snapt,  by  the  direct  action  of 
the  wind,  the  fact  itself  proving  the  violence  to  have  been 
extraordinary  ;* — if  the  ship  in  a  heavy  cross  rolling  sea  pitch 
or  lurch  away  her  mast  ;* — if  sails  be  blown  from  the  gaskets 
by  a  squall ;  * — or  masts  be  carried  away,  in  consequence  of 
crowding  a  press  of  sail  to  avoid  an  enemy  or  a  lee  shore,* — 
these  are  instances  of  loss  by  perils  of  the  sea,  which  conse- 
quently falls  upon  the  insurer. 

On  the  other  hand,  the  insurer  would  have  been  free,  if 
these  things  had  happened  through  decay  or  in  the  ordinary 
service  of  the  ship,  and  not  by  the  direct  and  violent  opera- 
tion of  any  extraordinaiy  casualty,  such  as  is  composed  among 
perils  of  the  seas,  in  the  sense  which  these  words  bear  in 
policies  of  iusurance,* 

For  instance,  for  a  leak  not  traceable  to  the  immediate  and 
violent  operation  of  some  peril  insured  against,  but  arising 
from  the  uuseaworthy  state  of  the  ship  when  she  sailed,  and 
a  consequence  only  of  that  ordinaiy  amount  of  straining  to 
which  she  would  unavoidably  be  exposed  in  the  general  and 
ordinary  course  of  the  voyage  ixisured,  the  imderwriter  is  not 
liable.* .  So  it  was  held  under  a  policy  in  respect  of  the  laying 
and  working  of  an  electric  cable  across  sea^  where  the  cable 


*  Benecke^  Pr.  of  Indem.  456; 
Steyena  on  Average,  160 ;  1  FhUUpfl^ 
Ina.  no.  1105. 

>  See  1  PhiUipe,  Ina.  na  1105. 
'  Stevena  on  Average,  166. 

*  Benecke,  Pr.  of  Indem.  454. 

*  Covington  v.  Roberta,  2  B.  ft  P., 
N.  B.  378;  Stevena  on  Average, 
1 68.  Kven  here,  Mr.  Benecke  thinka 
that,  except  under  extraordinary  cir- 
ounutancea,  thia  losa  would  not  fall 


on  the  underwriten,  '^beoauae  the 
dangers  in  which  these  loeaea  originate 
are  occonenoea  which  frequently 
take  place,  and  which  the  veaael 
ought  to  be  able  to  reaist;*'  p.  455, 
icd  quare, 

'  Benecke,  Pr.  of  Indem.  451;  1 
Phillips,  Ina.  qua  $upr<i, 

'  Stevens  on  Average,  170 ;  and  see 
the  caaes  collected  on  Unseaworthi- 
nesSy  antCj  Part  ii.  chap.  iv. 
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failed  through  being  insufficiently  insulated,  and  the  non- 
success  was  the  natural  result  of  the  action  of  sea-water  on 
the  cable.* 

Damage  to  the  hull  of  a  ship  from  defending  her  against 
an  enemy,  is  not  ordinary  wear  and  tear,  at  all  events  as 
regards  a  merchantman,*  and  damage  by  storm  to  the  ship's 
upper  works  is,  each,  a  loss  falling  on  the  underwriter."  But 
damage  to  the  hull  of  the  ship  by  worms  and  rats  is,  gene- 
rally speaking,  a  loss  falling  within  the  ordinary  wear  and 
tear,  and  consequently  not  on  the  underwriters.* 

With  regard  to  copper  sheathing,  the  right  rule  would  seem 
to  be,  that  the  underwriter  ought  to  be  responsible  for  damage 
violently  done  to  it  by  the  direct  operation  of  perils  of  the 
sea,  as  where  it  is  torn  or  scraped  oflF  by  rocks,  in  consequence 
of  a  storm ;  and  not  for  deterioration,  which,  from  age  and 
the  incidents  of  the  voyage,  can  fairly  be  attributed  to  wear 
and  tear.*  A  recent  attempt  to  exclude  losses  of  this  nature 
by  setting  up  a  custom  at  Lloyd's  never  to  pay  for  damage  to 
the  hull  below  the  water-line,  except  when  the  ship  had  taken 
the  ground,  was  foiled  by  a  special  jury  at  Guildhall  finding 
against  the  existence  of  such  a  custom." 

These  are  a  few  instances  of  the  practical  application  of 
this  rule;  but  after  all  much  must  be  left  to  the  practical  judg- 
ment of  practical  men  in  each  case  subject  to  this  guiding 
principle,  that  whenever  the  loss  can,  upon  a  fair  review  of 
all  the  circumstances,  be  imputed  to  the  ordinary  wear  and 
tear  of  the  voyage,  the  underwriter  is  exempt  from  liability. 


Upon  the  same  ground,  the  undei-writer  is  not  liable  for  I" 

ini 

'  PateTBon  r.  Harris,  1  B.  &  S.  336 ;  ^  As  to  worms,  see  Rohl  v.  Parr,    - 

80  L.  J.  (Q.  B.)  354.  1  Esp.  244 ;  1  PliiUips,  Idb.  no.  1101, 

«  Taylor  v.  Curtis,  6  Taunt  608 ;  p.    639 ;    3  Kent's    Com.  300,   note. 

2  Manhall's   Kep.  309 ;   Stevens  on  As  to  rats,  Hunter  v.  Potts,  4  Camp. 

AYenge,    167,  168,  contra.     But  see  203  ;  Laveroni  v.  Drury,  8  Exch.  166. 

Benecke,  Pr.  of  Indem.  466.  *  1  Phillips,  Ins.  no.  1105. 

*  Stevens  on  Average,  161,  Benecke,  •  Harrison  v.  The  Universal  Marine 

Pr.  of  Indem.  454;   1  Phillips,  Ins.  Insurance  Co.,  3  F.  &  F.  191. 

no.  1105. 
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loss  arising  solely  from  a  source  of  decay  or  corruption  inhe- 
rent in  the  subject  insured,  or,  as  the  phrase  is,  from  its 
proper  vice  ; — ^as  when  fruit  becomes  rotten,  or  flour  heats,  or 
wine  turns  sour,  not  from  external  damage,  but  entirely  from 
internal  decomposition.*  So,  if  spontaneous  combustion  is 
generated  by  chemical  change  of  the  thing  insured,  owing  to 
its  being  put  on  board  wet  or  otherwise  damaged,  the  under- 
writer is  not  liable.*  On  him,  however,  it  lies  to  show  clearly 
that  the  fire  really  arose  from  this  cause.* 


Leakage  and  Upon  the  same  principle,  the  underwriter  is  not  liable  for 

^^^  *^^* the  ordinary  and  inevitable  amount  of  leakage  and  breakage, 

to  which  wines,  spirits,  molasses,  oil,  earthenware,  glass, 
and  other  liquid  or  brittle  commodities  are  necessarily  ex- 
posed in  the  usual  course  of  even  the  most  fortunate  voyaga 
This  is  a  rule  of  the  general  law  maritime  wherever  the 
practice  of  marine  insurance  is  known/  Mr.  Stevens,  carry- 
ing the  principle  much  frirther  than  the  rule,  states  that  by 
a  custom  at  Lloyd's,  articles  liable  to  leakage  and  breakage, 
though  not  enumerated  in  the  common  memorandum,  are 
always  understood  to  be  "  free  of  average  "  (i.  e.,  the  under- 
writer, as  to  them,  is  liable  for  no  partial  loss,  however  great 
its  amount  may  be),  unless  it  be  shown  that  the  ship  in 
the  course  of  the  voyage  had  struck  the  ground  with  such 
force  as  to  damage  her  stowage.*  Lord  Denman,  however, 
considering  this  an  unreasonable  usage,  would  not  allow 
it  to  be  given  in  evidence  to  defeat  the  claim  of  the  as- 
sured. The  facts  of  the  case  were  shortly  these  : — ^Thirty- 
six  casks  of  oil  insured  from  London  to  St.  Petersburg,  were 
safely  stowed  at  the  beginning  of  the  voyage,  but  in  the 
course  of  it,  in  consequence  of  the  pitching  and  labouring  of 

^  See  aU  the  authorities  collected,  Emerigon,  c.  ziL  s.  iz.  p.  389,  who,  at 

1  Emerigon,  c  zii  b.  iz.  pw  888 — 892.  usual,  collects  all  the  authorities.   See 

'  1  Emerigon,  c.  zii.  s.  zyiii.  §  4,  also   Code   de   Commerce,  art.   855; 

p.  430.  Stevens  on  Average,  219;  Vaucher's 

3  Boyd  «.  Dubois,  3  Camp.  182.  Quide  to  Marine  Insurance,  ptusim. 

*  For  the  general  principle,  see  1  *  Stevens  on  Average,  219. 
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the  ship  in  cross  seas,  they  leaked  to  such  an  extent  that  ten 
of  the  casks  were  completely  emptied,  and  the  rest  had  lost  a 
gi-eat  part  of  their  contents.  The  casks,  however,  had  not 
shifted  their  places,  in  other  words,  "  the  stowage  was  not 
damaged."  The  defendants  proposed  to  give  in  evidence  the 
above  custom  at  Lloyd's;  but  Lord  Denman  rejected  the 
evidence,  and  told  the  jury  to  consider  whether  the  loss  was 
in  fact  caused  by  what  they  considered  perils  of  the  sea ; 
and  the  jury  being  unable  to  agree,  a  verdict  was  taken  by 
consent  for  the  defendant* 

In  our  own  country  no  fixed  rule  is  laid  down  as  to  what  w 
shall  be  considered  ordinary  leakage  and  breakage  on  given  ^ 
articles  on  a  given  voyage. 

In  the  United  States,  and  generally  on  the  continent  of 
Europe,  a  certain  per  centage  is  fixed,  vaiying  upon  difi*erent 
articles,  and  upon  voyages  of  different  length  and  duration,  as 
the  ordinary  amount  of  leakage  and  breakage  for  which  the 
underwriter  is  in  no  case  liable  notwithstanding  the  ship  be 
wrecked  or  stranded.  Any  leakage  or  breakage  beyond  this 
average  amount  is  a  loss  to  the  underwriter  in  case  the  ship 
be  wrecked  or  stranded,  but  not  otherwise.  This  average 
amoimt  is  generally  fixed  by  the  rules  of  the  different  insur- 
ance companies.* 

In  the  different  forms  of  policy  in  use  in  France,  stipula- 
tions to  this  effect  are  generally  introduced.  Thus  in  the 
form  of  policy  in  use  at  Bordeaux,  it  is  stipulated, — "  That 
the  insurers  shall  be  altogether  free  from  particular  averages, 
should  there  not  be  stranding,  on  leakage  of  liquids ;  and 
should  there  be  stranding,  they  shall  only  pay  the  extraordi- 
nary leakage,  fixing  henceforward  the  usual  leakage  at  5  per 
cent,  on  distant  or  coasting  voyages,  at  10  per  cent,  on  long 
voyages,  as  far  as  Cape  Horn  or  the  Cape  of  Good  Hope,  and 
at  15  per  cent,  on  all  voyages  beyond  the  said  Capes." ' 
Similar  provisions,  varying  in  amount  of  per  centage,  are 
found  in  all  French  policies.* 

*  CroifM  V.  ManhftU,  7  C.  ft  P.  597,  '  See  form  of  Bordeaux  policy, 
tried  at  Quildball  before  a  special  jury.      Yaucher^s  Guide  to  Marine  Ins.  40. 

*  1  Phillipa,  Ins.  na  1090.  *  See  form  of  Havre  policy,  Vaucher, 
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MorteHty  among       Upon  the  same  principle  under  policies  on  living  animals, 

'. the  miderwriters  are  not  liable  for  losses  solely  attributable  to 

death  from  natural  causes.  As,  for  instance,  if  it  be  owing  to 
any  infectious  disorder,  which  might  equally  have  seized  them 
on  land,  or  of  some  disease  which,  though  probably  in  part  occa- 
sioned  by  the  confinement  and  other  usual  circumstances  of  the 
voyage,  is  yet  not  proximately  caused  by  any  extraordinary, 
violent,  or  immediate  agency  of  the  perils  insured  against, 
the  underwriters  are  undoubtedly  not  liable  for  the  loss. 

Whilst  negro  slaves  were  regarded  by  the  jurists  of  civilized 
and  Christian  Europe  as  mere  live  stock,  it  was  gravely  deter- 
mined that  death  self-inflicted  under  the  horror  and  despair 
of  their  condition  was  a  loss  arising  from  the  proper  vice  and 
inherent  pravity  of  the  thing  insured,  and  not  chargeable, 
therefore,  to  the  underwriters.* 

The  Courts  were  even  under  the  pain  of  listening  to  solemn 
arguments  in  support  of  the  position  (which  they  narrowly 
evaded  by  resorting  to  a  technical  point  of  pleading)  that  loss 
from  throwing  overboard  part  of  the  hmnan  cargo  of  an 
overloaded  slaver,  owing  to  scarcity  of  water,  fell  upon  the 
underwriters  as  being  due  to  perils  of  the  sea.' 

Nay,  Lord  Mansfield  himself  had  to  undergo  the  melancholy 
degradation  of  applying  all  the  subtlety  of  his  great  intellect 
in  order  to  assist  a  special  juiy  of  London  merchants  in 
coming  to  the  following  conclusions  in  a  case  where  "  mor- 
tality by  mutiny  of  slaves"  was  included  amongst  the  perils 
insured  against : — 1.  That  all  the  slaves  who  were  killed  in  the 
mutiny,  or  died  of  their  wounds,  were  to  be  paid  for.  2.  That 
all  those  who  died  of  their  bruises,  which  they  had  received 
in  the  mutiny,  though  accompanied  by  other  causes,  were  to 

77;  Nantes  policy,  ibid.  118,  119;  and  see  M.E8tn]igin,  ibid.  Emerigon, 

Paris    (Compagnie    G^ndrale),     ibid,  to  his  great  honour,  shows  a  proper 

137,  &c.  &0.     See  also  the  Amster-  degree  of  repugnance  to   these  dis- 

dam  policy,  ibid.  11,13;  Antwerp,  art.  graceful  doctrinea^  o.  xiL  s.  z.  Mort 

9, 10,  ibid.  19.  et  K^volte  des  Ndgras,  voL  i  p.  392. 

1  2  VaUn.  Ordon.  Uv.  3,  Ut.  yL  art.         s  Oregson  v.  ,Qilbert,  1  Park,  Ins. 

11, 15 ;  Pothier,  d'Assurance,  no.  66  ;  136  ;  2  Marshall,  Ins.  ^0. 
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be  paid  for.  3.  That  all  who  had  swallowed  salt  water  or 
leaped  into  the  sea,  and  hung  upon  the  sides  of  the  ship 
without  being  otherwise  bruised,  or  died  of  chagrin,  were  not 
to  be  paid  for.* 

In  the  last  case  upon  this  subject  in  our  books,  it  was 
decided  that  where  negro  slaves  died  on  the  passage  from 
scarcity  of  food  caused  by  the  extraordinary  and  unavoidable 
delay  of  the  voyage,  this  was  a  case  of  natural  death,  for 
which  the  underwriters  were  not  liable.' 

Humiliating  as  it  is  to  recall  these  cases  so  unfavourable 
to  our  national  probity,  the  principles  established  by  them 
are  still  applicable  to  insurances  on  live  stock. 

Thus,  in  a  case  where  thirty  mules,  ten  asses,  and  thirty 
oxen  were  insured  "  at  and  from  Cork  to  Barbadoes  and  St. 
Vincent,  warranted  free  of  mortality  and  jettison,"  Lord  Ten- 
terden  held,  upon  the  authority  of  the  case  of  Tatham  v. 
Hodgson,  just  cited,  that  if  the  ship  had  been  driven  out  of 
her  course  by  perils  of  the  sea,  so  as  to  protract  the  voyage 
and  to  exhaust  the  provisions,  then  the  words,  "  warranted 
free  from  mortality,"  in  the  policy,  would  have  protected  the 
underwriters  from  liability  for  loss  arising  from  such  cause.' 

Where  the  perils  of  the  sea  are  a  conducing  cause  of  the  D< 
lass,  it  is  often  a  matter  of  great  difficulty  to  determine  the  bj 
underwriter's  liability.      In  the  case  just  cited  where   the  ^^ 
underwriters  expressly  stipulated  not  to  be  liable  for  any  Ai 
average  loss  caused  by  "  mortaUty,"  it  appeared  that  all  the 
animals  insured,  except  five  mules  and  one  ass,  died  on  the 
voyage  of  severe  bruises,  lacerations,   and   injuries,  arising 
from  the  violent  pitching  and  rolling  of  the  ship  occasioned! 
by  a  furious  storm  and  the  consequent  agitation  of  the  sea. 
Lord  Tenterden  and  the  rest  of  the  judges  of  the  King's 
Bench  decided,  though  not  without  some  doubt,  that  this  was 
a  loss  by  perils  of  the  sea,  for  which  the  underwriters  were 
liable,  and  against  which  they  were  not  protected  by  the 

1  Jones  9.  SchmoU,  cited  1  T.  R  Ins.  141 ;  6  T.  R.  656,  S,  C. 

ISO.     The  above  Ib  taken  yerbatim  '  Per  Lord  Tenterden  in  Lawrence 

from  the  report  v.  Aberdein,  6  B.  &  Aid.  111. 

s  Tatham  o.  Hodgson,  1   Park  on 
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warranty  to  be  "free  from  mortality;"  for  the  word  mor- 
tality, in  its  ordinary  sense,  never  means  violent  death,  but 
death  arising  from  natural  causea* 
Qabfty  v.  Lloyd.        In  a  subsequent  case  of  the  same  kind,  where  horses  were 

insured  from  Liverpool  to  Jamaica  with  the  same  warranty 
to  be  "free  of  jettison  and  mortality,"  the  horses,  after  being 
properly  secured  between  decks,  came,  by  the  labouring  of  the 
vessel  in  a  violent  storm,  firat  to  break  the  slings  that  sup- 
ported them,  and  then  to  kick  down  the  partitions  between 
them,  and  being  unable  to  stand  by  reason  of  the  great 
rolling  of  the  vessel,  they  kicked  and  bruised  each  other  so 
violently  that  thereby,  and  by  the  injuries  received  from  the 
pitching  of  the  vessel,  they  all  died  in  the  course  of  the 
storm.  The  Court  felt  bound  by  their  former  decision  to 
hold,  that  the  underwriters  were  liable  as  for  a  loss  by  the 
perils  of  the  sea.* 


Losses  not  prozi-       The  underwriter  is  liable  for  no  loss  which  is  not  proxi- 
mately caused  by  ,,  iiii  m*  i         •i/y  • 

the  perils  in-        mateiy  caused  by  the  penis  insured  against.     Causa  proxima 
snred  against.       ^,j^^  remota  spectutuv  is  nocessarily  a  fundamental  rule  of 

law  in  general,  but  peculiarly  obvious  in  its  application  to 
contracts  of  marine  insurance ;  and  this  for  the  reason  given 
by  Lord  Bacon,  that  "  it  were  infinite  for  the  law  to  consider 
the  causes  of  causes,  and  their  impulsions  one  on  another, 
therefore  it  contenteth  itself  with  the  immediate  cause."* 

This  maxim  in  practice  has  a  twofold  operation — ^partly  to 
limit,  and  partly  to  enlarge  the  underwriter's  responsibility. 
It  acts  in  the  latter  mode  in  all  those  cases  where  it  has  been 
decided  that  the  underwriter  shall  be  liable  for  all  losses  that 
are  proximately  caused  by  the  perils  insured  against,  though 
they  may  be  remotely  occasioned  by  the  acts  of  negligence  of 

1  Lawrence  v.   Aberdein,  5    B.  &  See  a  very  remarkable  discussion  of 

Aid.  107.  the  effect  of  this  maxim  in  Marine 

*  Gabay  v.  Lloyd,  8  B.  ft  Cr.  798.  Insurance,  per  curiam,  lonidee  v.  The 

•  Maxims  of  the  Law,  AVorks.  vol.  Universal   Marine   Insnr.   Assoc.,   14 
vii.  p.  827,  cited  by  Lord  Denman  in  C.  B.  N.S.  259  ;  32  L.  J.  (C.  P.)  170. 
De  Yaux  v.  Salvador.  4  A.  &  E.  481. 
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the  assured  or  his  agents.'  It  will  be  sufficient  here  to  men- 
tion one  or  two  illustrations  of  the  rule,  in  as  far  as  it  tends 
to  limit  the  underwriter  s  responsibility. 

Thus,  loss  by  sale  of  goods  to  defray  repairs  in  a  port  of 
distress,  is  not  within  the  policy  on  goods  ;  *  nor  is  loss  of 
freight  by  prudent  management,  within  the  policy  on  freight.' 
So,  loss  of  voyage  by  interdiction  of  commerce,  blockade,  or 
liostile  possession  of  the  port  of  devStination,  is  not  a  risk 
vithin  the  policy,  being  the  effect  of  a  peril  acting  not  imme- 
diately, but  circuitously,  on  the  thing  insured.*  So,  the  wages 
and  provisions  of  the  crew  during  repairs,  or  an  embargo,  are 
not  a  loss  within  the  policy.  Yet  this  is  so,  rather  because 
these  foi-m  part  of  the  ordinaiy  expenses  of  the  voyage.* 

A  vessel  loaded  with  hides  and  tobacco,  shipped  a  quantity 
of  sea-water,  which  rotted  the  hides,  but  did  not  come  directly 
into  contact  with  the  tobacco,  or  the  packages  in  which  it 
was  contained  ;  the  tobacco,  however,  was  spoilt  by  the  reek 
of  the  putrid  hides.  It  was  held,  that  in  this  case  the  perils 
of  the  sea  were  the  proximate  cause  of  the  loss  on  the  tobacco 
as  well  as  on  the  hides.' 

The  word  consequences  is  primd  facie  so  opposite  in 
effect  to  causa  proximal  that  the  introduction  of  it  into  a 
policy  taken  in  connection  with  the  subsequent  events  gave 
rise  to  a  discussion  of  great  interest.  There  was  a  policy  on  Ic 
goods  from  Rio  to  New  York,  "  warranted  free  from  capture,  ii 
seizure,  and  detention,  and  all  the  consequences  thereof,  or  of 
any  attempt  thereat,  and  free  from  all  consequences  of  hos- 
tilities, riots,  or  commotions."      Civil   war  prevailed  in  the 


>  Buak  V.  Royal  Exch.  Ass.  Co.,  2 
B.  ft  Aid.  73,  and 'the  lipe  of  cases 
between  that  and  Redman  v.  Wilson, 
14  M.  &  W.  47G,  cited  post,  p.  674 ; 
Green  r.  Elmslie,  Peake's  N.  P.  212; 
Heyman  v.  Parish,  2  Camp.  149 ;  Arc- 
angelo  v.  Thompson,  ibid.  620 ;  Livie 
V.  Janson,  12  East,  648;  Hahn  v. 
Corbett,  2  Ring.  205. 

»  PoweU  V.  Gudgeon,  6  M.  &  Sel. 
431  ;  Sarquy  r.  Hobson,  4  Bin^  181. 

»  Mordy  v.  Jones,  4  R.  &  Cr.  394 ; 
PhUpoU  r.  Swann,  11  C.  B.  N.  S.  270 ; 


Scottish  Mar.  Ins  Co.  v.  Turner,  1 
Macq.  H.  of  Lds.  C.  334. 

^  Hadkinson  v.  Robinson,  3  B.  & 
P.  3S8 ;  Lubbock  f.  Rowcroft,  5  Esp.  67. 

»  Fletcher  v.  Poole,  1  Park,  Ins.  115; 
Eden  v.  Poole,  ibid.  117;  Robertson 
V.  Ewer,  1  T.  Rep.  127.  Lord  Demnan, 
however,  puts  these  cases  on  the 
ground  of  catua  proxima  non  remota 
ipectatur ;  De  Vaux  v.  Salvador,  4  A. 
&  E.  428. 

•  Montoya  v.  London  Ass.  Co.,  6 
Bxch.  461 ;  20  L.  J.  (Exch.)  254. 
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United  States.  The  Confedei-ates,  being  in  possession  of 
North  Carolina,  put  out  a  very  important  light  long  esta- 
blished on  Cape  Hatteras.  The  ship,  not  aware  of  this  ex- 
tinction, looked  to  see  the  light  when  in  the  proper  latitude. 
She  had  lost  her  reckoning ;  the  night  was  dark  and  squally 
with  rain,  the  wind  and  tide  setting  upon  the  coast,  and  at 
midnight  she  grounded  seven  miles  to  the  south-west  of  the 
lighthouse,  where  she  became  a  total  wreck.  It  was  held, 
that  although  the  ship  would  have  seen  the  light  and  been 
saved  by  it  if  there,  yet  the  underwriters  were  not  liable,  as 
the  only  consequence  known  to  insurance  law  was  one  that 
constantly  followed  the  same  cause.^ 

The  diflSculty  of  practically  applying  this  rule  is  well  shown 

in  two  cases,  in  which,  upon  a  state  of  facts  almost  identical 

in  both.  Lord  Denman  and  Story,  J.,  came  to  diametrically 

opposite  conclusions. 

De  Vaux  v.  The  facts  of  the  English  case  were  shortly  these : — ^A  ship 

in  the  Hooghly  river  came  into  collision  with  a  steamer,  and 
considerable  damage  was  done  to  each ;  and  under  arbitration 
the  award  was,  that  each  vessel  should  bear,  half  the  joint 
expenses  of  the  two.  The  ship  therefore  had  to  pay  a  balance 
to  the  steamer,  which  the  owner  of  the  ship  sought  to  recover 
back  as  a  particular  average  loss,  due  to  **  the  perils  of  the 
sea."  The  Court  of  King's  Bench  held,  that  he  could  not 
recover  because  the  obligation  to  pay  the  sum  in  question 
was  neither  "  a  necessary  nor  a  proximate  effect  of  the  perils 
of  the  sea,  but  growing  out  of  an  arbitrary  provision  of  the 
law  of  nations."* 
PeteiB  V.  Warren  In  the  American  case,  under  precisely  similar  circumstances, 
'**'  Story,  J.,  delivering  the  judgment  of  the  Supreme  Court  of 

Massachusetts,  held  the  underwriters  liable,  on  the  ground 
that  the  damages  so  apportioned  on  the  ship  must  be  regarded 
as  a  direct  and  proximate  effect  of  the  collision.' 

1  lonides  v.  The  UiuTenal  Marine  diflferenoe,  in  point  of  fact,  between 

Amoo.,  14  C.  B.  N.  S.  259 ;  82  L.  J.  the   American  and  English  case  ia, 

(C.  P.)  170.  that  the  former  waa  determined  by 

*  De  Vaux  v.  Salvador,  4  A.  &  E.  420.  jadiciai  decree,  the  latter  by  arbitra- 

*  Peters   v.    Warren    Ina.    Co.,    S     tion;    but  Story,   J.,   diaclaimH  the 
Snmner'a  Mass.  Rep.  889.    The  only     notion  that^  in  point  of  principle,  this 
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The  learned  judge,  after  expressly  dissenting  from  the  F 
decision  in  De  Vaux  v.  Salvador,  lays  down  the  following 
proposition  as  the  result  of  all  the  authorities,  and  the  foun- 
dation of  his  own  decision,  viz.,  "  That  when  the  thing  in- 
sured becomes  by  law  (i.  e,,  by  the  operation  of  some  rule  of 
maritime  law)  directly  chargeable  with  an  expense,  or  contri- 
bution or  loss,  in  consequence  of  a  particular  peril,  the  law 
treats  such  peril,  for  all  practical  purposes,  as  the  proximate 
cause  of  such  expense,  contribution  or  loss." 

One  effect  of  Lord  Denman's  decision  has  been  the  adop-  Ti 
tion  of  a  running  down  clause,  as  it  is  called,  specially  pro- 
viding against  such  a  casualty.  But  even  under  it,  if  the 
only  damage  mentioned  be  damage  to  the  ship  run  down, 
the  assured  finds  himself  unprotected  as  to  demands  beyond 
this,  e,  g.,  for  personal  injuries  sustained  from  the  same  colli- 
sion by  persons  on  board  either  of  the  vessels.'  In  another 
way  he  may  sustain  a  loss  without  remedy  over  under  this 
special  clause,  if,  after  damage  done,  he  stand  by  and  see  his 
ship  sold  under  decree  of  the  Court  of  Admiralty  for  a  smaller 
sum  than  she  is  worth,  his  right  against  the  underwriter 
f)eing  for  the  amount  actually  paid  under  the  decree  and  liot 
more.' 


If  the  proximate  cause  of  the  loss  be  the  negligence  or  x, 
misconduct  of  the  assured  or  his  agents,  not  amounting  in 
the  latter  to  barratry,  it  is  a  misfortune  not  covered  by  an 


can  make  any  difference  between  the 
^wo  casea. 

Kent,  C,  approves  of  the  decision^: 
Comm.,  ToL   iii  p.  301,  note.     Mr. 
Phillipa  elaborately  dissents  from  the 
judgment  of  Story,  J. :  his  investiga- 
tion of  the  authorities  leads  him  to 
the  conclusion  that  the  underwriter 
in  the  case  supposed  would  not  be 
liable.     VoL  ii.  no.  1416.     [I  think  it 
would  be  very  difficult  to  justify  the 
decision  of  Story,  J.,  within  the  ac- 
knowledged   principles  of   insurance 


law ;  and  the  rule  here  laid  down  by 
the  learned  judge,  as  thus  applied  and 
interpreted,  is  not  to  be  identified  in 
effect  with  the  purport  of  some  ob- 
servations made  by  me  in  a  note  to 
chap.  iii.  part  3,  post.—^rf.] 

»  Taylor  v.  Dewar,  6  B.  &  S.  58 ;  33 
L.  J.  (Q.  B.)  141,  expressly  at  variance 
with  the  decision  in  Cooy  v.  Pmith,  22 
Court  of  Sees.  Caa.  N.  S.  955.  See 
form  of  clause,  ante,  p.  238. 

•  Thompson  v.  Reynolds,  7  E.  & 
R172;  26  L.  J.  (Q.  B.)  93. 
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Walker  v.  Mait- 
laud. 


Holdswortb  r. 
Wise. 


ordinary  policy.  It  is  seldom,  however,  that  cases  are  of  such 
a  nature  as  to  be  capable  of  being  ranked  under  this  prin- 
ciple. The  exception  to  it  rules  much  more  frequently  ;  for 
if  the  proximate  cause  of  the  loss  be  some  of  the  perils  in- 
sured against,  notwithstanding  the  negligence  or  misconduct 
of  the  assured  or  his  agents  (not  amounting  to  barratry  in 
the  latter)  was  the  conducing  cause,  the  underwriter  is  liable. 
This  is  the  law  of  England,^  and  seems  at  length  to  be  th& 
law  of  the  United  States.'  Of  the  exception  we  give  a  few^ 
illustrations  in  the  first  instance. 

A  Russian  ship,  seaworthy  at  the  outset  of  the  risk,  being- 
compelled  to  winter  in  the  Gulf  of  Finland,  under  charge  of 
the  mate,  was,  owing  to  his  negligence  in  not  extinguishing' 
a  fire  which  he  had  lighted  in  her  cabin,  burnt  while  he  was 
absent  on  board  another  vessel ;  the  Court  held,  that,  as  the 
loss  of  the  ship  was  proximately  caused  by  fire  (one  of  the 
perils  insured  against),  the  underwriters  were  liable,  though 
it  was  remotely  occasioned  by  the  negligence  of  the  mate.* 
The  Court  came  to  the  same  conclusion  in  a  case  where 
sugars  were  lost  in  the  course  of  being  conveyed  from  the 
ship  to  shore  according  to  the  usage   of  the  West  Indian 
trade,  in  a  sloop  adequately  manned  for  the  purpose,  which 
was  drifted  on  the  rocks  in  consequence  of  the  seamen  in 
charge  of  her  all  going  to  sleep,  in  gross  neglect  of  their 
duty.^ 

A  ship  insured  out  and  home,  having  been  seaworthy  at 
the  outset,  was  lost  on  her  passage  home  by  the  perils  of  the 
sea ;  the  underwriters  were  held  not  to  be  discharged  by  the 


^  Busk  V.  Royal  Ezch.  Ass.  Co.,  2 
B.  &  Aid.  73 ;  Walker  v.  Maiilaiid,  5 
B.  &  Aid.  171 ;  Bishop  v.  PenUand, 
7  B.  &  Cr.  219;  Holds  worth  v.  Wise, 
ibid.  794 ;  Shore  v.  BentaU,  ibid.  798, 
note;  Phillips  v.  Headlam,  2  B.  & 
Ad.  880;  Dixon  v.  Sadler,  5  M.  &  W. 
405 ;  S.  C.  confirmed  in  error,  8  M.  & 
W.  895 ;  Redman  v.  Wilson,  14  M.  b 
W.  476. 

3  See  1  .PhiUips,  Ins.  chap.  xiii. 
s.  2 ;  3  Kent,  Com.  804,  806.    The  cases 


in  the  Supreme  Court  of  the  United 
States,  which  seem  to  have  fixed  the 
law  as  stated  in  the  text,  are :  Patapsoo 
Ins.  Co.  V.  Coulter.  3  Peter,  R.  222 ; 
Columbian  Ins.  Co.  v.  Lawranoe,  10 
Peter,  R.  517 ;  Waters  v.  Mary  land 
Ins.  Co.,  11  Peter,  R.  213. 

*  Busk  V.  Royal  Exch.  Ass.  Co.,  2 
B.  k  Aid.  73. 

*  Walker  v.  Maitland,  15  B.  &  Aid. 
171. 
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captain's  negligence  and  misconduct  in  sailing  with  her  on 
this  homeward  passage  in  such  a  state  of  leakiness  that  she 
had  to  be  pumped  out  by  the  crew  every  two  hours.' 

A  ship  engaged  in  the  African  teak  trade,  and  insured  lU 
out  and  home,  had  been  seaworthy  on  setting  sail,  but  at 
Sierra  Leone  had  been  so  unskilfully  loaded  by  the  native 
lumpers  that  she  was  found  unable  to  keep  the  sea,  and 
was  run  ashore  in  order  to  prevent  her  sinking  in  the 
Sierra  Leone  river :  the  Court,  upon  the  same  principle  as 
in  the  previous  decisions,  held  the  underwriter  liable  for  this 
loss.' 

By  these  and  the  other  authorities  referred  to  in  a  previous 
note,  the  doctrine  they  support  is  so  firmly  established  that 
any  dicta  of  the  Judges  in  earlier  cases  to  the  contrary  must 
be  considered  as  overruled.' 

Of  course,  if  it  can  be  shown  that  the  master  when  St 
appointed  was  wholly  incompetent,*  that  the  crew  were 
insufficient,*  or  the  ship  in  any  way  unseaworthy  at  the 
outset  of  the  risk,  this  is  matter  of  defence,  of  which  the 
underwriter  may  avail  himself  under  plea  of  unseawor- 
thiness. 


But  where  the  loss  is  directly  referable  to  the  negligence  L 
or  misconduct  of  the  master  or  other  agents  of  the  assured,  i^ 
not  amounting  to  barratry,  there  seems  little  doubt  that  the 
underwriters  would  be  thereby  discharged. 

Thus — to  take  a  case  recorded  by  Emerigon  as  having 
actually  occurred  at  the  first  breaking  out  of  the  great  plague 
of  Marseilles  in  1720 — where  the  master  of  a  ship,  part  of 
whose  crew  had  died  of  the  plague  on  the  voyage,  sailed  into 
that  city  with  a  false  bill  of  health,  in  consequence  of  which 


>  Holdswoiih  ».  Wise,  7  B.  &  Cr.  Kenyon  in  BuUer  v.  Fisher,  3  Esp. 

794 ;  Shon  v.  Beniall,  ibid.  798,  in  67,  and  of  Mansfield,  C.  J.,  in  Hodgson 

notis.  V,  Malcolm,  2  B.  &  P.  N.  R.  339. 

•  Redman  v.  Wilaon,  14  M.  &  W.  «  Tait  v.  Levi,  14  East,  481 ;  see 

476.    See  also  Hodgson  v.  Malcolm,  also  Gregson  v.  Gilbert,  3  Dougl.  232; 

2  a  ft  P.  N.  R.  836 ;  Camithers  v.  1  Park,  Ins.  138. 

Sydebotham,  4  M.  &  Sel.  77.  .  *  Forshaw  v.    Chabert,   3  B.  &  B. 

'  Such  IB   the   jvLdgmenX  of  Lord  158. 
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Tanner  r.  Ben- 
nett. 


Siordet  v.  HalL 


his  ship  was  ordered  to  be  burnt,  this  misconduct  was  held  to 
have  discharged  the  underwriter  ;*  and  it  is  apprehended  that 
such  a  decision  is  not  at  variance  with  the  principle  of  the 
English  cases  as  above  laid  down« 

The  following  English  case  seems  to  have  proceeded  on  the 
same  ground  : — ^A  ship,  driven  ashore  near  the  harbour  of  SL 
Thomas  (West  Indies),  was  got  oflf  very  little  injured,  and 
might  have  been  repaired  but  for  the  negligence  of  the 
agents  of  the  assured  in  the  island,  who  allowed  her  to  be 
condemned  and  broken  up  after  two  very  hasty  and  imper- 
fect siurveys ;  Lord  Tenterden  told  the  jury  that  the  under- 
writers would  not  be  liable  for  the  total  loss  by  condemnation 
and  sale,  if,  in  their  opinion,  such  loss  had  been  brought 
about  by  the  negligence  or  misconduct  of  the  agents  of  the 
assured." 

On  the  same  principle,  in  an  action  against  the  owners  of  a 
steamer,  for  not  delivering  goods  in  proper  time,  upon  its 
appearing  that  the  captain  during  a  hard  frost  had  fiUed  his 
boiler  overnight  (according  to  custom)  to  prepare  for  starting 
in  the  morning,  in  consequence  of  which  the  boiler-pipe 
burst,  and  the  water  escaping  damaged  part  of  the  goods,  for 
whose  non-delivery  the  action  was  brought ;  Best,  C.  J.,  and 
the  Court  of  Common  Pleas  held,  that  this  was  not  "  an  act 
of  God,'*  within  the  excepted  risks  in  the  bill  of  lading,  but 
negligence  on  the  part  of  the  captain,  for  which  the  owners 
were  responsible  as  carriers.' 

Of  course,  if  the  loss  be  directly  referable  to  the  act  of  the 
assured  himself,  the  underwriter  will,  d,  fortioriy  be  dis- 
charged. Thus,  as  we  have  already  seen,  a  failure  to  have 
the  ship  properly  documented,  according  to  existing  treaties, 
discharges  the  underwriter  from  his  liability,,  when  the 
assured  is  the  shipowner,  though  not,  as  the  better  opinion 
seems  to  be,  when  he  is  the  owner  of  the  goods.* 

So,  a  failure  to  navigate  a  ship  in  war  time,  according  to 


1  1  EmerigoD,  c.  zii.  b.  ziii.  p.  429. 

'  Tanner  v.  Bennett,  Ryan  h  Mood. 
182.  See  as  to  the  S.P.,  Bradford  v. 
Levy,  2  C.  &  P.  187;  8,  C,  but  not 


S.  P.,  Ryan  &  Mood.  331. 

>  Siordet  v.  HaU,  4  Bing.  607. 

*  Dawson   v.  Atty,   7   East,  3o7; 
BeU  V.  Caratain,  14  East^  374. 
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the  provisions  of  the  Convoy  Acts,  has  been  held  to  discharge 
the  underwriter,  whenever  it  can  be  shown  that  the  assured 
himself  was,  by  his  own  act,  instrumental  in  the  violation  of 
the  law,  or  that  his  agent  had  direct  authority  from  him  for 
that  very  purpose.* 

It  is  not,  however,  every  mistake  in  judgment  on  the  part  Sentx,  if  tiie  b.ss 
of  the  assured  or  his  agents  tliat  discharges  the  underwriter,  jnistikeof  ju<ig- 
although  such  mistake  may  have  immediately  brought  a})out  ^^°^' 

.  ,  .  ,  Wilbraham  v. 

the  loss  ;  if  they  acted,  though  erroneously,  yet  witii  reason-  Wartnaby. 
able  prudence,  and  a  bond  fide  desire  to  do  the  best  for  all 
concerned,  he  is  still  liable.  Thus,  where  a  cargo  of  arms 
and  ammunition  shipped  and  insured  from  London  to  Ma- 
deira, the  agent  of  the  shippers  at  the  latter  place,  acting 
under  the  mistaken  impression  that  the  importation  of  such 
articles  was  prohibited  by  the  treaty  between  Portugal  and 
Great  Britain,  and  meaning  to  do  the  best  for  all  conccraed, 
informed  the  governor  of  the  expected  consignment,  who, 
consequently,  seized  the  arms  and  ammunition  immediately 
on  their  arrival ;  Lord  Tenterden  held,  that  the  undenvriter 
was  not  discharged  from  his  liability,  on  the  gi'ound  that  this 
loss  was  the  act  of  the  assured,  for  the  agent  had  acted  ho)td 
fide  and  with  reasonable  prudence.* 

Where  the  loss  arises  from  causes  which  the  owners  or  Loss  by  neglect 
master  of  a  ship  are  bound,  by  their  duty  as  carriers,  to  pre- 
vent, or  which  they  might  have  prevented  by  a  due  exercise 
of  reasonable  and  ordinary  vigilance,  tlie  underwriter  is  dis- 
charged from  his  liability.  Thus,  tlie  underwriter  is  liable 
for  no  loss  occasioned  by  bad  stowage  •/  nor  for  loss  sustained 
by  the  goods  from  rats,^  even  though  there  are  cats  on  board,' 
unless,  indeed,  the  rats  were  to  make  a  hole  in  the  ship's 


'  Cantain  v.  Alloutt,  3  Camp.  497 ;  collects  all  the  learning   upon   these 

Metcalfe  r.  Parry,  4  Camp.  123.  points. 

'  WUbraham   v.  Wartnaby,   Lloyd  '  *  Consolato  del  Mare,  c.  Ixv.  Ixvi. 

ftWela.  144.  of  the  Italian  translation;     1    Eme- 

'  [I.e.  I   presume  for  loss  of  ship  rigon,  e.    xii.  s.   iv.  p.  375;  3   Kent, 

thereby  if  she  was    unseaworthy    at  Comm.  300. 

letting  out,  or  for  loss  of  cargo  thereby  *  Laveroni  v.  Drury,  8  Exch.  16 (5 ; 

ftt  any  part  of  the  yoyage. — Ed,]    iSee  22   L.    J.  (Exch.)  2,   which  fixes  the 

Emerigon,  c.  ziL  ss.  ii.,  iv.,  v.,  who  rule  as  in  the  text. 
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Theft,  robbeiy. 


Befault 


bottom,  and  the  loss  were  proximately  to  be  by  perils  of 
the  sea.* 

Upon  the  same  principle,  the  underwriter  is  not  liable  for 
loss  occafiioned  by  theft  {furtv/m  or  larceny,  as  distinct  from 
latrodnium  or  robbery  accompanied  with  violence)  or  em- 
bezzlement when  committed  by  the  crew,  even  although  the 
risk  of  "  thieves  "  is  one  of  the  enimierated  risks  in  all  our 
common  policies  ;  for  it  is  considered  that  loss  of  this  kind 
might  be  guarded  against  by  the  exercise  of  ordinary  vigilance 
on  the  part  of  the  master ;  consequently,  the  master,  or  the 
owner,  whom  he  represents,  is  alone  answerable  for  a  loss  or 
this  kind;'  but  for  open  robbery  (latrocinium)  the  under- 
writers  are  liable  ;  and  the  owners  also,  subject  to  the  statu- 
tory limitation.'  In  the  same  way,  if  any  loss  or  damage 
happen  in  the  shipping  or  landing  of  the  goods  through  the 
fault  of  the  master  or  crew,  or  the  defect  of  the  ship's  tackle, 
the  master  and  the  owners  are  respectively  answerable :  iT 
such  loss  be  due  to  other  causes,  the  underwriters  are  liable/ 
So,  the  loss  of  goods  lashed  on  deck,  that  being  considered 
an  improper  and  unsafe  place  to  carry  them,  is  not  recover- 
able under  a  general  policy  on  goods,  unless  they  are  so 
carried  by  virtue  of  a  general  usage  of  trade,  with  which  the 
underwriter  must  be  presumed  to  have  been  familiar.* 


Limitation  of  With  regard  to  the  extent  of  the  shipowner's  responsibility 

owner's  respon-  r,  ,  ii-ii 

■ibiiity  for  loss,  for  damage  caused  to  goods  or  to  another  ship  by  the  acts  of 

At  common  law.  ^^  master  or  maiiners  under  the  civil  law,  and  also  under 


'  Ibid.  This  is  a  case  which,  as  all 
sailors  and  naturalists  are  aware,  is 
never  likely  to  occur. 

3  See  1  Emerigon,  a  zii.  s.  y.  p. 
880 ;  and  see  also  s.  xxix.  ibid.  524 ; 
4  Boulay-Paty,  35 ;  3  Kent,  ComuL 
803. 

■  Harford  v.  Maynard,  1  Park,  86  ; 
and  see  next  p^ 

*  2  Emerigon,  c.  zii.  s.  xlvii.  p.  24, 


citing  Le  Guidon,  c.  v.  art  7 ;  Juge. 
d'Oleron,  art  10;  Ord.  de  Wisbuy, 
art  49. 

^  Boss  V.  Thwaite,  1  Park,  Ins.  28 ; 
Backhouse  v.  Bipley,  ibid.  24;  Da 
Costa  V.  Edmunds,  4  Camp.  142; 
Qould  V.  Oliver,  4  Bing.  K.  C.  184 ; 
Milward  v.  Uibbert,  8  Q.  B  120; 
Maclachlan,  Shipping,  561. 
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the  common  law  of  England,  this  is  limited  only  by  the  full 
amount  of  the  loss  or  damage  sustained.* 

With  a  view  to  encouraging  the   shipping  interest,  our  B 
legislature  has  at  different  times  passed  various  Acts  in  order 
to  limit  this  responsibility.'     The  statutory  provisions  now  in 
force  are  the  following  : — 

Sect  54,  of  the  25  &  26  Vict.  c.  G3  :— "  The  owners  of  any 
ship,  whether  British  or  foreign,  shall  not,  in  cases  where  all 
or  any  of  the  following  events  occur  without  their  actual  fault 
or  privity,  that  is  to  say, 

(1)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  such  ship  ; 

(2)  Where  any  damage  or  loss  is  caused  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board 
any  such  ship ; 

(3)  Where  any  loss  of  life  or  personal  injury  is  by  reason 

of  the  improper  navigation  of  such  ship  as  aforesaid 
caused  to  any  person  carried  in  any  other  ship  or 
boat ; 

(4)  Where  any  loss  or  damage  is  by  reason  of  the  improper 

navigation  of  such  ship  as  aforesaid  caused  to  any 

other  ship  or  boat,  or  to  any  goods,  merchandise,  or 

other  things  whatsoever  on  board  any  other  ship  or 

boat ; 

be  answerable-  in  damages  in  respect  of  loss  of  life  or  personal 

injury,  either  alone  or  together  with  loss  or  damage  to  sliips, 

boats,  goods,  merchandise,  or  other  things,  to  an  aggregate 

amount  exceeding  fifteen  pounds  for  each  ton  of  their  ship's 

tonnage;  nor  in  respect  of  loss  or  damage  to  ships,  goods, 

merchandise,  or  other  things,  whether  there  be  in  addition 

loss  of  life  or  personal  injury  or  not,  to  an  aggregate  amount 

exceeding  eight  pounds  for  each  ton  of  the  ship's  tonnage ; 

such  tonnage  to  be  the  registered  tonnage  in  the  case  of 


^  Maclachlan   on    Shipping,  105  et  c.  15;  the  remarks  of  Lord  Ten terden 

»eq.;  2  Emerigon,  Contract  a  la  Grossc  iu  Gale  v.  Lawrie,  5  B.  &  Cr.  163  ;  and 

c  iv.  B.  ii.  p.  482.  of  Parke,  B,,  in  Brown  v.  Wilkinson, 

*  Ab  to  the  motives   of  the   legis-  16  L.  J.  ^Ex.ch.)  36. 
Uture,  see  the  preamble  of  7  Qeo.  2, 
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sailing  ships,  and  in  the  case  of  steam  ships  the  gross  tonnage 
without  deduction  on  account  of  engine  room : 

"  In  the  case  of  any  foreign  ship  which  has  been  or  can  be 
measured  according  to  British  law,  the  tonnage  as  ascer- 
tained by  such  measurement  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  tonnage  of  such  ship  : 

"  In  the  case  of  any  foreign  ship  which  has  not  been  and 
cannot  be  measured  under  British  law,  the  Surveyor  General 
of  tonnage  in  the  United  Kingdom,  and  the  chief  measuring 
officer  in  any  British  possession  abroad,  shall,  on  receiving 
from  or  by  direction  of  the  Court  hearing  the  case  such 
evidence  concerning  the  dimensions  of  the  ship  as  it  may  be 
found  practible  to  furnish,  give  a  certificate  under  his  hand 
stating  what  would  in  his  opinion  have  been  the  tonnage  of 
such  ship  if  she  had  been  duly  measured  according  to  British 
law,  and  the  tonnage  so  stated  in  such  certificate  shall,  for 
the  purposes  of  this  section,  be  deemed  to  be  the  tonnage  of 
such  ship." 

These  important  provisions  are  held  to  apply  in  favour  of  a 
foreign  as  well  as  a  British  ship  in  any  waters  whatever,  and 
totally  irrespective  of  British  jurisdiction.* 

Section  65  of  the  same  statute  provides  for  the  legality  of 
insurances  against  losses  within  the  meaning  of  section  54 ; 
thus  ; — "  Insurances  effected  against  any  or  all  of  the  events 
enumerated  in  the  section  last  preceding,  and  occurring  with- 
out such  actual  fault  or  privity  as  therein  mentioned,  shall 
not  be  invalid  by  reason  of  the  nature  of  the  risk." 


Loss  by  ihe  acts        There  are  two  classes  of  cases  in  which  loss  may  be  occa- 
ment^of^the^       sioned  by  the  public  authoritative  acts  of  the  government 
"^°''^' of  the  assured, — those,  viz.,  in  which  the  assured  and  under- 
writer are  both  subjects  of  the  same  state,  and  those  in  which 
they  are  subjects  of  different  states. 

In  the  former  class  of  cases  it  may  now  be  taken  as  settled 

1  The  Amalia,  32  L.  J.  (Ad.  k  P.  C.)  191. 
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law,  that  the  underwriter  is  liable  for  all  loss  occasioned  by  the 
public  acts  of  the  home  government,  in  detaining,  arresting  or 
laying  an  embargo  on  the  ship  either  in  the  home  or  a  foreign 
port* 

In  the  latter  case  the  nature  of  the  conclusion  justified  by 
law  will  diflfer  according  as  there  is  war  or  peace  between  the 
two  powers.  We  have  already  seen  that  an  insurance  on 
enemy's  property  is  illegal.'  We  may  add  that  a  policy, 
legal  when  made,  may  become  invalid  by  what  is  tantamount 
to  a  declaration  of  hostilities  against  the  government  of  the 
assured  by  that  of  the  insurer." 

Lord  Ellenborough,  however,  founding  on  a  case  of  that 
kind,  and  assuming  that  it  rested  on  a  principle  of  general 
application,  identified  the  assured  with  his  government  in 
the  case  before  him  where  an  embargo  had  been  laid  upon 
native  shipping  during  a  time  of  peace  and  in  no  hostile 
spirit  to  any  foreign  power,  and  for  that  reason  held  the 
iosurer  not  liable.*  No  little  confusion  follo^ved  this  generali- 
zation of  a  very  restricted  rule.'  The  riglit  rule  of  law  was 
declared  by  a  Court  of  error  in  Bazett  v.  Meyer,*  and  would 
have  rested  there  but  for  the  case  of  Campbell  v,  Innes.' 
The  question  was  again  raised  in  very  recent  times,  and  it  is 
to  be  hoped  finally  set  at  rest  by  the  decision  of  the  Ex- 
chequer Chamber  affirming  that  of  the  Queen's  Bench,  tliat 
the  assured  is  not  to  be  identified  with  the  acts  of  his  own 
government,  unless  the  existence  of  hostilities  between  it  and 
the  government  of  the  insurer  renders  any  such  contract  of 


*  Page  V,  Thompson,  at  N.  P.,  Park 
on  Ins.  175  ;  Green  v.  Young,  2  Lord 
Kaym.  840;  8,  C.  2  Salk.  444;  see 
also  the  dicta  of  Lord  Alvanley  in 
Tuuteng  v.  Hubbard,  3  B.  &  P.  802 ; 
3  Kent,  Comm.  291.  The  law  is  the 
flame  in  France,  Co.  de  Com.  art. 
869,  370,  giving  the  right  to  abandon 
'*en  cu  d*arrSt  de  la  part  du  Qouveme- 
ment  apr^s  le  voyage  commence." 

'  Ante,  p.  117. 

'  Touteng  v.  Hubbard,  3  B.  &  P. 
291 ;  Aubert  i*.  Qray,  3  B.  &  S.  163, 


169;  32  L.J.  (Q.  B.)  50. 

*  Conway  v.  Gray,  10  East,  536 ; 
Conway  v.  Forbes,  ibid.;  Murray  i\ 
Shedden,  ibid. 

*  Mennett  v.  Bonham,  15  East,  477 ; 
FUndt  r.  Crokatt,  ibid.  522;  Flindt 
V.  Scott,  ibid.  525  ;  Simeon  v.  Bazett, 
2  M.  &  ^el.  94 ;  Campbell  v.  Innes,  4 
B.  &  Aid.  423. 

«  5  Taunt.  824,  829;  and  see  Flindt 
V.  Scott,  ibid.  674. 
M  B.  &  Aid.  423. 
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indemnity  incompatible  with  that  highest  law — ^the   aalus 
populi — ^under  the  insurer  s  government.* , 

In  the  United  States,  the  whole  question  has  come  before 
the  consideration  of  the  Supreme  Court,  and  it  has  there  been 
held,  agreeably  to  the  declared  principle  of  decision  acted 
upon  by  the  English  Exchequer  Chamber  in  Bazett  v.  Meyer, 
that  a  subject  is  not  to  be  deemed  a  party  to  the  peaceful 
acts  of  his  own  government,  so  as  thereby  to  deprive  him  of 
remedy  on  a  policy  effected  with  foreign  underwriters  in 
respect  of  losses  caused  by  such  acta' 


Loss  of  voyage  by  In  the  law  maritime  of  every  country  except  our  own^ 
commerce,  or  by  the  compulsory  abandonment  of  the  voyage,  occasioned  by 
blockade  or  ^jjg  interdiction  of  commerce  with  the  port  of  destination. 


embargo. 


Foreign  law. 


English  law 
differs. 


after  the  commencement  of  the  risk,  or  by  its  hostile  occupa- 
tion, embargo,  or  blockade,  is  considered  to  be  a  risk  covered 
by  the  policy,  and  f  ecoverable  either  as  caused  by  "  a  restraint> 
of  princes,"  within  the  true  meaning  of  those  words  in  tha 
common  printed  forms;"  or  under  the  words  "compulsory^ 
change  of  voyage,"  which  are  introduced  into  the  majority 
of  the  foreign  policies/ 

In  this  country,  however,  it  has  been  repeatedly  decided, 
and  must  now  be  taken  as  clear  insumnce  law,  that  neither 
interdiction  of  trade  at  the  port  of  destination  after  risk  com- 
menced, nor  interception  of  the  voyage  by  blockade,  or  by 
the  imminent  and  palpable  danger  of  capture  or  seizure, 
amounts  to  a  risk  for  which  English  underwriters  are  answer- 
able .under  the  common  form  of  policy,  either  as  an  "arrest, 
restraint,  and  detention,"  or  in  any  other  way  whatever.* 


■  Aubert  v.  Gray,  8  B.  fc  8.  163, 
169  ;  82  L.  J.  (Q.  B.)  50. 

*  Francis  v.  Ocean  Ins.  Co.,  2  Wend. 
Sup.  C.  Rep.  64,  cited  8  Kent,  Comm. 
292. 

'  Emerigon,  as  usual,  is  the  great 
source  of  learning  on  the  point,  see 
chap.  xu.  s.  81, — Interdiction  de  Com- 
merce, vol  i.  p.  588.    See  also  8  Kent, 


Comm.  292—294, 1  Phillips,  Ins.  c.  ziiL 
s.  10,  giving  the  Amerioan  authorities. 

*  Vaucher,  poMi'm. 

'  Hadkinson  v.  Robinson,  8  B.  &  P. 
888;  Lubbock  v.  Rowcroft,  5  Esp. 
50;  Blackenhagen  v.  London  Ass.  Co., 
1  Camp.  454 ;  Parkin  v,  Tunno,  11 
East,  22;  2  Camp.  59;  Forster  v. 
Christie,  11  East,  205. 


CHAP,  l]  by  the  policy. 

The  principle  on  which  these  decisions  rest,  is  the  maxim,  P 
Causa  proxi/ma  non  remota  apectatur :  "  the  cause  of  loss 
must  be  a  peril  acting  upon  the  subject  insured,  immediately 
and  not  circuitously ;"  as  is  held  to  be  the  case  where  the 
loss  arises  from  the  ship's  being  prevented  from  completing 
her  voyage  by  the  impossibility  of  entering  her  port  of 
destination  without  being  captured. 

A  cargo  of  pilchards  insured,   "  free  of  average,**  by  an  B 

£nglish  ship  from  the   coast  of  Cornwall  to   Naples,  was 

sailing  under  convoy,  when  intelligence  arrived  that  the  ports 

of  Naples  were  shut  against  English  vessels.    She,  thereupon, 

put   into  Port  Mahon,  Minorca,  and  sold  her  cargo.     The 

si^^sured  abandoned,  and  claimed  a  total  loss ;  but  Lord  Al- 

xranley,  on  this  point  held  the  underwiiters  not  liable,  on  the 

ground,   that   "where    underwriters    have    insured   against 

capture  and  restraint  of  princes,  and  the  captain  learning 

't.hat  if  he  enter  the  port  of  his  destination  the  vessel  will  be 

lost  by  confiscation,  avoids  that  port,  whereby  the  object  of 

the  voyage  Ls  defeated — such  circumstances  do  not  amount  to 

21  peril  operating  the  total  destruction  of  the  thing  insured. 

The  doctrine  (that  the  assured  might  abandon  in  respect  of 

2L  loss  of  voyage)  is  only  applicable  to  cases  in  which  the  loss 

is  occasioned  by  a  peril  insured  against ;  which,  as  it  appears 

to  me,  must  be   a  peril  acting  upon  the  subject  insured, 

immediately,  and  not  circuitously  as  in  the  present  case."  * 

This  decision  has  been  implicitly  followed  by  the  English 
Courts  in  all  subsequent  cases  of  the  same  kind. 

Thus,  the  assured  on  goods,  finding  when  arrived  at  Port  L 
Mahon,  that  Messina,  the  port  of  destination,  was   in  the 
hands  of,  or  blockaded  by,  the  French,  abandoned  and  sued 
as  for  a  total  loss  ;  and  Lord  EUenborough  held  that  he  could 
not  recover." 

Under  a  similar  policy  from  Bristol  to  Monte  Video,  or  any  Pj 
other  port  in  the  River  Plate  possessed  by  the  English,  the 

'  HadkizMon  v.  Robinflon,  3  B.  &  Ohope  v.  RejnolcU,  28  L.  J.  (C.  P.) 

P.  388.    See  alao  M'Swinney  v.  The  194. 

Hoy.  Exch.  Abb.  Co.,  14  Q.  B.  646;  <  Lubbock  v.  Rowcroft,  5  EBp.  49. 
Halhead  r.  Young,  0  E.  &  B.  312; 
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States. 


ship,  immediately  on  her  arrival  out,  was  ordered  away  by 
the  English  commander  of  Maldonado  (the  only  one  of  the 
three  ports  in  the  Plate  then  left  in  the  hands  of  the  English) ; 
and  put  into  Eio  Janeiro,  the  nearest  friendly  port,  to  obtain 
supplies  and  repairs,  and  on  the  way  the  goods  were  sea 
damaged  ;  Lord  EUenborough  would  not  even  hear  it  argued 
that  the  assured  could  recover  in  respect  of  any  loss  after  the 
ship  had  been  turned  away.* 

So,  a  British  ship,  bound  for  St.  Petersburgh,  was  detained 
in  the  Baltic  by  the  commander  of  convoy  under  apprehen- 
sion of  a  Bussian  embargo,  and  Lord  EUenborough  held,  with 
the  same  refusal  to  hear  the  point  argued  as  in  the  last  case, 
that  the  underwriters  were  not  liable  to  the  assured,  who  had 
duly  abandoned,  for  a  total  loss.' 

In  our  law,  then,  the  position  is  clearly  established,  that  an 
interdiction  of  commerce  with  the  port  of  destination,  by 
means  of  a  blockade,  or  embargo,  or  possession  of  the  port 
by  an  enemy,  is  not  a  peiil  within  the  policy.  Whether,  if 
the  question  were  res  integra,  this  decision  could  be  upheld 
as  a  sound  application  of  the  principles  of  insurance  law,  is 
another  question.* 

The  position  may,  it  seems,  be  regarded  as  abandoned  in 
the  jurisprudence  of  the  United  States ;  and  the  doctrine 
now  supported  by  the  highest  authority  there  is,  that  when 
the  further  prosecution  of  the  voyage  is  rendered  hopeless 
or  impossible  by  blockade,  embargo,  or  interdiction  of  com- 
merce, with  the  port  of  destination,  and  the  voyage  is  accor- 
dingly wholly  abandoned,  that  is  a  loss,  by  restraint  of  princes, 
within  the  policy  ;  *  and  the  law  is  the  same  when  the  loss  of 
the  voyage  is  occasioned  by  a  just  fear  of  capture,  when 


I  Parkin  v.  Tanno,  11  East,  22. 
The  loss,  in  this  case,  waa  ayerred  to 
be  *'  by  perils  of  the  sea." 

s  Forster  v.  Christie,  11  East,  205. 

'  Notwithstanding  Mr.  Amould's 
opinion  and  the  decisions  in  the  U.  S., 
I  think  the  English  decisiona  are  in 
accord  with  the  true  principles  of  the 
law  of  Marine  Insurance.  It  seems  to 
me  to  be  the  same  principle  which 


governed  Mordy  v,  Jones,  4  B.  &  Or. 
894  ;  Philpott  v,  Swann,  11  C.  B.  N.  S. 
270 ;  Ylierboom  v.  Chapman,  IS  M.  k 
W.  230.  See  Scottish  Marine  Ins.  Co. 
V.  Turner,  1  Macq.  H.  of  Lds.  C.  334, 

340.— jsa. 

*  See  the  authorities  cited  8  Kenti 
Comm.  298 ;  and  see  the  case  of  Craig 
V.  United  Ins.  Co.,  6  Johnson,  226 : 
1  PhUUps,  no.  1115. 


CHAP.  I.]  BY   THE   POLICY.  685 

the  danger  thereof  is  imminent,  as  well  as  apparently  remedi- 
less and  morally  certain/ 


In  the  absence  of  any  express  exception  thereof  the  under-  losses  for  yioU- 
writer  is  liable  for  loss  arising  fi-om  the  attempted  violation  revenue  laws. 
of  the  revenue  laws  of  foreign  states,  provided  he  was  aware 
of  the  intention  of  the  assured  to  carry  it  on.^  But  this  is  so 
only  as  far  as  he  is  directly  proved,  or  must  in  fairness  be 
presumed,  to  have  been  cognizant  of  the  intention  of  violat- 
ing them.  As  where  a  policy  was  effected  in  France  "  on 
silk  stuffs/*  from  Spain  to  a  French  port,  the  exportation  of 
such  goods  being  notoriously  prohibited  by  the  revenue  laws 
of  Spain,  the  underwriter  was  held  liable  for  loss  occasioned 
hy  their  seizure  in  Spain.' 


It  is  a  general  principle,  applicable  to  all  risks  assumed  by  Risk  aggrayated 
underwriters,  that  they  continue  liable  for  losses  by  the  perils  events.  ^"^^ 
insured  against,  although  the  risk  is  greatly  enhanced  by 
events  that  the  assured  could  not  prevent.  Thus,  if  capture 
be  one  of  the  perils  insured  against,  and  after  the  policy  is 
made,  the  risk  of  capture  is  greatly  increased  by  the  breaking 
out  of  war,  it  is  clear  insurance  law  that  the  underwriter, 
nevertheless,  continues  liable,  unless  by  the  declaration  of 
war,  the  policy  is  upon  enemy's  property.* 


As  a  general  principle,  the  undei-writer  on  one  subject  of  Insarance  on  one 
insurance  has  nothing  to  do  with  losses,  charges,  or  contribu-  another, 
tions  imposed  upon  it  by  reason,  or  on  account  of,  another. 

>  3  Kent,  Comm.  294.  »  2  Valin,  tit.  vL  art.  49,  p.  127, 

s  2  Emerigon,  c.  xii.  a.  51,  p.  8C,  et  128,  and  the  opinion   of   Emerigon 

•eg. ;  Planch^  v.  Fletcher,   2  Dougl.  there  given. 

2  51 ;  Lever  v.  Fletcher,  1  Marshall,  *  Planche  v.  Fletcher,  2  Dougl.  251 ; 

Ina.  5e.  Brandon  v.  Neabitt,  6  T.  R.  23. 
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Thus,  the  underwriter  on  goods  has  nothing  to  do  with 
freight ;  all  that  he  insures  being  the  safe  arrival  of  the  goods. 
Hence,  it  is  a  well-established  principle  in  the  law  of  Marine 
Insurance,  that,  although  goods  arriving  in  species  sea- 
damaged  pay  the  same  freight  as  they  would  if  they  arrived 
sound,  the  underwriter  on  goods  cannot  be  charged  with  the 
detriment  arising  from  this  liability  to  pay  the  same  freight 
on  a  diminished  value;*  nor  can  he  be  charged  with  any 
pro  rata  freight  the  merchant  may  have  to  pay  the  ship- 
owner.' But  it  seems  scarcely  doubtful  that  he  is  liable 
for  the  increased  freight  which  the  merchant  is  obliged  to 
pay  the  shipowner  in  cases  of  transhipment  occasioned  by  the 
perils  insured  against.' 

On  the  same  principle,  the  underwriter  on  goods  cannot  be 
called  on  to  pay  a  loss  incurred  by  a  forced  sale  of  the  goods 
for  the  repair  of  ship  ;*  nor  the  underwriter  on  ship  for  ex- 
penses incuiTed  by  detention  of  the  goods.* 

If,  indeed,  the  same  casualty  that  destroys  or  damages  one 
subject  of  insurance,  thereby  also  causes  a  total  or  partial 
loss  upon  another,  the  underwriters  on  the  latter  subject  of 
insurance  are  chargeable  for  the  loss  thus  caused.  Thus,  the 
perils  of  the  sea  that  destroy  or  swallow  up  ship  and  goods, 
give  a  direct  claim  to  a  total  loss  against  the  underwriters  on 
the  freight  or  the  profits,  the  earning  of  which  has  been  ren- 
dered impossible  by  the  direct  effect  of  the  casualty. 

1  Benecke,  Pr.  of  Indemnity,  o.  L  L.  J.  (Q.  B.)  55. 

>  Baillie  v.  Moudigliani,  1  Park,  Ins.  *  Powell  v.  Gudgeon,  5  M.  &  SeL 

116.  481 ;  Sarquy  v.  Hobson,  4  Bing.  131. 

'  See  Shipton  v.  Thornton,  9  Ad.  &  *  Bradford  v.  Levy,  1  Ry.  &  Mood. 

EIL  886,  887 ;  liatthewa  v.  Gibbs,  80  881. 
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The  clause  in  our  English  policies,  enumerating  the  "  ad-  Clause  in  policy. 
ventures  and  perils*'  against  loss  by  which  the  underwriters 
undertake  to  indemnify  the  assured,  is  as  follows  : — "  Touch- 
ing the  adventures  and  perils  which  we,  the  assurers,  are 
content  to  bear,  and  do  take  upon  us  in  this  voyage,  they  are 
of  the  seas,  men-of-war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  countermart,  surprisals,  takings 
at  sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes, 
and  people,  of  what  nation,  quality,  or  condition  soever, 
barratry  of  the  masters  and  mariners,  and  of  all  other  perils, 
losses,  or  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  goods  and  merchandizes, 
and  ship,  &c.,  or  any  part  thereof." 


Of  all  the  causes  of  loss  enumerated  in  our  common  poli-  Loss  by  the 

perils  of  the 
seas. 


cies,  the  most  frequent  and  important  are  those  comprised 
under  the  term  "  Perils  of  the  Seas."  These  words  embrace 
all  kinds  of  marine  casualties,  such  as  shipwreck,  foundering, 
stranding,  &c.  ;  and  every  species  of  damage  to  the  ship  or 
goods  at  sea  by  the  violent  and  immediate  action  of  the  winds 
and  waves,  not  comprehended  in  the  ordinary  w^ear  and  tear 
of  the  voyage,  or  directly  referable  to  the  acts  and  negli- 
gence of  the  assured  as  its  proximate  cause. 
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Foundering  at 
sea. 


PresumptiTe 
proof  of. 


Period. 


We  proceed  to  consider  the  different  cases  of  loss  proxi- 
mately caused  by  perils  of  the  sea.* 

Foundering  at  sea,  when  proximately  caused  by  the  fury 
of  storms  and  tempests,  is  an  obvious  instance  of  loss  by 
perils  of  the  sea.  The  only  diflSculty  is  the  proof  of  the  loss 
where  the  ship  founders  with  all  on  board,  or  after  the  crew 
have  left  and  lost  sight  of  her. 

In  such  cases  it  is  presumed,  if  not  heard  of  at  all  for  a 
reasonable  time  after  sailing,  or  after  she  w/is  last  seen,  that 
she  has  foundered  at  sea.  The  period  of  time  after  which 
this  presumption  shall  take  effect,  is  positively  fixed,  for 
voyages  of  different  length  and  duration,  by  the  laws  of  many 
continental  states. 

By  the  French  Code  de  Commerce  it  is  a  period  of  one 
year  for  ordinary,  and  two  years  for  distant  voyages ;  and  in 
respect  of  time  policies,  it  is  declared  that  the  loss  in  such 
cases  shall  be  presumed  to  have  taken  place  within  the  limits 
of  the  risk.'  The  result  of  this  last  provision  is,  that  in  the 
case  of  a  missing  ship,  the  loss,  in  the  modem  law  of  France, 
is  presumed  to  have  happened  immediately  after  the  last 
news.  Thus,  a  ship  insured  for  three  months,  and  not  heard 
of,  is  then  further  insured  for  a  year,  and  the  vessel  is  never 
heard  of,  the  first  insurer  in  that  case  pays  the  loss.' 

In  our  law  there  are  no  such  fixed  or  commonly  recognized 
periods  of  limitation  after  which  the  presumption  of  loss 
arises  ;  each  case  being  considered  in  relation  to  its  own  cir- 
cumstances. 

Thus,  a  ship  insured  "  from  North  Carolina  to  London," 


1  It  is  no  longer  indispensable  to 
aver  in  the  declaiation  on  a  policy  a 
Bpecific  cause  of  the  loss.  It  suffices 
to  aver  it  to  be  by  the  perils  insured 
against,  and  this  is  the  more  advisable 
foim,  as  it  acquires  for  the  plaintiff, 
on  the  production  and  application  of 
his  eyidence,  the  full  scope  and  effect 
of  the  policy.  The  former  mode  of 
declaring  however  is  still  good,  and 
therefore  in  that  view,  but  much  more 
for  sake  of  the  discrimination  in  law 
between  the  different  causes  of  loss 


mentioned  in  a  policy,  many  of  the 
following  cases  which  might  other- 
wise have  been  omitted,  are  retained. 
—JBd. 

s  Co.  de  Com.,  art.  375,  876.  For 
the  French  law  on  the  point  generally, 
see  Pothier,  d' Assurance,  no.  119 — 
122 ;  2  Yalin,  Com.,  liv.  3,  tit  vL  art. 
58,  p.  141 ;  2  Emerigon,  o.  ziv.  s.  4, 
p.  141 — 149,' with  the  Commentary  of 
Boulay-Paty. 

'  4  Boulay-Paty,  Droit  Mar.,  242, 
et9eq. 
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had  not  been  heard  of  for  four  years  after  she  sailed,  when 
the  action  was  brought ;  this  was  held  sufficient  presumptive 
proof  of  an  averment  in  the  declaration,  that  the  loss  had 
happened  "by  her  sinking  at  sea.*'*  A  ship  insured  from 
Havannah  to  Flanders,  a  voyage  of  the  average  length  of 
seven  weeks,  had  not  been  heard  of  for  nine  months  when 
the  action  was  brought ;  this  was  held  sufficient  proof  of 
foundering  at  sea.^ 

As  a  foundation  for  any  presumption  of  this  kind,  it  must  ^ 

be  proved  that  the  ship,  when  she  left  the  port  of  departure, 

was  really  bound  for  and  sailed  on  the  voyage  insured.^     It  is 

Dot  requisite,  however,  in  further  support  of  this  presumption 

when  once  raised,  to  call  witnesses  from  the  foreign  outports 

to  prove  the  fact  that  the  ship  has  never  been  heard  of  there  ; 

a.s,  in  case  of  a  ship  on  a  voyage  from  Livei-}30ol  to  Miramiclii 

in  Nova  Scotia,  and  thence  to  Hayti,  it  was  held  unnecessary 

to  call  witnesses  from  Miramichi  to  support  the  averment 

that  the  ship,  before  reaching  Miramichi,  had  been  lost  by 

the  perils  of  the  sea.^ 

If  it  be  proved  that  the  ship  sailed  for  a  given  port,  the 

fact  of  her  never  having  arrived  there  (supposing  a  reasonable 

t,inie  for  such  arrival  to  have  elapsed  before  action  brought), 

ooiipled  with  the  prevalence  of  a  report  at  her  port  of  departure 

that  she  had  foundered  at  sea,  will  be  sufficient  prinid  facie 

evidence  of  a  loss  by  perils  of  the  sea ;  and  even  although 

the  crew  have  been  saved,  it  will  not,  in  the  first  instance, 

\ye  necessary  to  call  any  of  them  to  corroborate,  by  direct  evi- 

<lence,  the  presumption  thus  raised,  nor  to  show  that  plaintiff 

could  not  procure  their  attendance,  especially  in  the  case  of  a 

foreign  ship*     This  case  seems  to  dispose  of  the  point  which 

"was  left  undecided  in  the  Nisi  Prius  decision  of  Koster  v. 

Innes,  viz.,  whether  the  non-arrival  of  the  ship  at  the  port  of 

destination  is  evidence  of  loss  by  foundering,  where  the  crew 

*  Green    r.    Browne,     2    Strange,  *  Twemlow  v.  Oswin,  2  Camp.  85. 

1199.      See  also  Newby  v.   Read,   1  In  this  case  the  only  witness  called 

MarahaU,  Ins.  490.  was  the  clerk   of  the  owners,  who 

'  Houatman  v.  Thornton,  Holt,  242.  swore  the  ship  had  never  been  heard 

'  Cohen  v.  Hinckley,  2  Camp.  61 ;  of  since  she  sailed. 

Kotter  V.  Innes,  Hy.  &  Mood.  333.  ^  Koster  v.  Reed,  6  B.  &  Cr.  19. 
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Shipwreck. 


Different  kindi 
of  shipwreek. 


Stmnding. 


have  been  heard  of  after  the  vessel  sailed,  and  after  she  is 
supposed  to  have  been  lost^ 

Shipwreck,  when  caused  by  the  ship  being  driven  ashore, 
or  on  rocks  and  shoals  in  the  mid-seas,  by  violence  of  the 
winds  and  waves,  is  also  a  clear  case  of  loss  by  perils  of 
the  sea  As  regards  its  effect  upon  the  ship,  and  the  right 
of  the  assured  to  recover,  it  is  of  different  kinds. 

A  ship  may  be  wrecked  in  pieces,  so  as  to  become  a  mere 
congeries  of  planks  ;  this  is  a  clear  case  of  total  loss,  without 
notice  of  abandonment  Or  it  may  be  so  shattered  and 
injured  as  to  be  irreparable  for  the  purpose  of  navigating  the 
seas  again,  except  at  a*  cost  greater  than  her  worth  when 
repaired ;  this  loss  is  considered  total,  at  all  events,  on  giving 
notice  of  abandonment.  Or  again,  though  much  broken  and 
shattered  it  may  still  retain  the  form  as  a  ship,  and  be 
capable  of  being  repaired  for  a  sum  less  then  her  value  when 
repaired;  in  which  case  the  assured  will  be  entitled  to 
recover  as  for  a  total  loss,  if  he  gives,  and  the  underwriters 
accept,  notice  of  abandonment :  otherwise,  only  for  an  ave- 
rage loss. 

In  all  these  cases  alike,  however, — ^though  the  amount  of 
damage,  and  the  mode  in  which  the  assured  acquires  a  right 
to  indemnity,  either  in  proportion  to  the  actual  damage  or  for 
the  full  amount  of  the  insured  value,  is  different, — ^yet  all 
alike  fall  within  the  designation  of  losses  by  "  perils  of  the 


» 1 


seas. 

Loss  by  '*  stranding"  is  a  loss  by  perils  of  the  sea,  for 
which  the  underwriter  is  liable,  imless  it  falls  within  the 
range  of  any  of  those  principles  by  which  his  responsibility  is 
limited.  If,  indeed,  the  ship  takes  the  groimd  in  the  usual 
course  of  the  voyage,  and  not  by  the  intervention  of  any  ex- 
traordinary casualty,  the  injury  is  mere  wear  and  tear ;  there 
must  be  something  fortuitous,  accidental,  and  not  necessarily 


>  KoBter  V.  Innes,  Ry.  k  Mood.  83S. 

i  The  different  degrees  of  ship- 
wreck (nsufrage,  bris  absolu,  bris  paf> 
tial,  eohouement  areo  bris,  ^choue- 
ment  ssxu  bris,  &o.)  are  very  accurately 


defined*in.French  law.  The  best  ex- 
planation I  have  met^with  of  these 
different  tenns  is  in  4  Boulay-Paty, 
Droit  Mar.  12. 
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arising  from  the  ordinary  course  of  the  voyage,  to  make  the 
underwriters  liable. 

A  transport  in  government   service  took  the   ground  in  w 
Boulogne  harbour  on  the  ebbing  of  the  tide,  and  the  bottom  ^^ 
being  hard  and  uneven,  a  cracking  sound  was  heard  in  the  pi 
ship  as  of  something  breaking.     On  the  return  of  the  tide,  ^" 
there  was  a  considerable   swell   in   the  harbour ;   the  ship 
struck  the  ground  hard  several  times,  and  in  the  morning 
eighteen  of  her  knees  were  found  to  be  broken :  this  was  held 
to  be  a  loss  by  perils  of  the  sea.* 

In  this  instance  there   was  a  colsus  fortuitus  by  reason  M 

of  the  ground  swell  setting  into  the  harbour ;  but  in  a  case 

where  nothing  fortuitous  or  unexpected  occurred,  the  ship 

being  in  the  ordinary  course  of  her  voyage,  afloat  when  the 

tide  was  in,  and  on  the  ground  when  the  tide  was  low,  became 

in  consequence  hogged  or  strained  all  over,  it  was  held,  by 

the  Court  of  Conmion  Pleas,  that  this  did  not  constitute  a 

loss  by  perils  of  the  sea   for  which  the  underwriters  were 

liable,  there  having  been  no  accident.' 

In  a  graving  dock  a  ship  was  damaged  by  being  blown  Pi 

over  in  a  violent  gust  of  wind ;  this  was  held  not  to  be  a 

loss   by  perils  of  the  sea,  although  recoverable  within  the 

general  clause — "other  perils   and  misfortunes."*     For  the 

same  reason  a  ship  that  was  being  hove  down  for  repairs, 

i¥as  found  incapable  of  bearing  the  strain,  and  was  therefore 

hauled  up  on  the  beach,  where  she  bilged.     Lord  Kenyon 

held  this  not  to  be  a  loss  by  perils  of  the  sea.*     So  where 

a  ship  was  hove  down  on  the  beach  within  the  tide  way  to 

be  cleaned,  and  the  tide  flowed  and  knocked  away  the  shores 

which  supported  the  ship,  in  consequence  of  which  she  fell 

over,  and  damaged  her  side  planking,  Mansfield,  C.  J.,  held  this 

no  loss  by  perils  of  the  sea,  and  nonsuited  the  plaintiff.* 

But  in  order  to  sustain  the  allegation  of  loss  by  perils  of  Pi 

of 

*  Fletcher  v.InglijB,  2  B.&  Aid.  315.         *  Rowcroft   v.  Dunamore,  citecl   3 

*  liagnui    0.    Buttemer,  11    C.  B.      Taunt.  227. 

876 ;  21  L.  J.  (C.  P.)  119.  *  Thompson  v,  Whitmore,  3  Taunt. 

>  PhiUips  V.  Barber,  5  B.  &  Aid.      227. 
161. 
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the  sea,  or  by  any  other  cause^  it  must  be  shown  that  the 
cause  assigned  was  the  proximate  cause  of  the  loss  ;  a  discri- 
mination which  the  exception  of  perils  by  express  warranties 
often  renders  of  prime  importance. 
Green  v.  Blmslie.       Thus  a  ship,  insured  "  against  capture  only,"  was  driven  by 

stress  of  weather  on  the  enemy's  coast,  and  there,  without 
having  received  any  material  damage  by  the  stranding,  waa 
captured  by  the  enemy  ;  this  was  held  to  be  a  loss,  not  by 
perils  of  the  sea,  but  by  capture,  and  therefore  recoverable 
under  the  policy.* 

Where  ship  and  goods,  "  warranted  free  from  American 
condemnation,"  were  damaged  by  perils  of  the  sea,,  and 
thereby  driven  ashore  in  such  a  position  as  to  be  afterwards 
seized  and  condemned  by  the  American  government,  Lord 
EUenborough  held,  that  the  subsequent  total  loss  by  seizure 
and  condemnation,  took  away  any  right  to  recover  in  respect 
of  the  previous  partial  loss  by  perils  of  the  sea.'  This 
case  proceeded  on  the  principle  pointed  out  by  Lord 
Campbell,  that "  if  a  total  loss  occurs  from  which  underwriters 
are  exempt,  they  are  not  liable  for  prior  partial  loss  unre- 
paired, which,  in  that  event,  does  not  prove  prejudicial  to  the 
assured." ' 

On  the  other  hand,  if  the  loss  by  perils  of  the  sea  is  in 
itself  total,  it  is  not  deprived  of  that  character  by  the  chance 
rescue  of  part  from  destruction  and  appropriation  thereof  by 
an  enemy. 

Thus,  under  a  policy  on  goods,  "  warranted  free  from  cap- 
ture and  seizure," — "  London  to  Maracaybo,"  the  ship,  a  few 


Natare  of  lose 
not  changed  by 
cliance  appro- 
priation. 


Hahn  v.  Corbett. 


1  Green  v.  Elmalie,  Peake,  212. 
**  Had  the  ship  been  driven  on  any 
other  coast  but  that  of  an  enemy,'* 
said  Lord  Kenyon,  *'  she  woold  have 
been  in  perfect  safety." 

s  Livie  V.  Janson,  12  East,  648. 

s  Per  Lord  Campbell  in  Knight  v. 
Faith,  15  Q.  B.  649,  668,  669;  19  L. 
J.  (Q  B.)  618.  Mr.  PhilHpe  (vol.  L 
no.  1136,  1137,  1161,  &c.)  dissents 
from  the  decision  thus  supported,  as 
being  irreconcilable  with  a  rule  which 
he  lays  down  as  follows, — **  In  case  of 


the  concurrence  of  two  causes  of  loss, 
one  at  the  risk  of  the  assured,  and  the 
other  insured  against ;  or,  one  insured 
against  by  A.  and  the  other  by  R, 
if  the  damage  by  the  perils  respec- 
tively can  be  discriminated,  each  party 
must  bear  his  proportion."  I  submit 
that  in  livie  v.  Janson  there  was  no 
concurrence  of  causes  in  the  sense 
proper  to  insurance  law,  according  to 
which,  concurrent  causes  tYtat^ng  the 
insurer  liable  must  be  equally  imme> 
diate  to  the  final  losLStL 
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miles  from  Maracaybo,  was  driven  on  a  sand  bank  in  the 
open  roadstead  and  totally  disabled,  and  while  in  that  situa- 
tion the  goods,  which  would  otherwise  have  been  entirely 
engulphed  by  the  sea,  were  taken  out  and  carried  off  by  the 
Spanish  soldiers  who  manned  a  neighbouring  fort ;  Best,  C.  J., 
and  the  rest  of  the  Court  of  Common  Pleas,  held  this  to  be  a 
loss  by  perils  of  the  sea.* 

An  intermediate  case,  of  great  interest,  arose  under  a  policy  lo 
on  6000  bags  of  coffee  fi-om  Rio  Janeiro  to  New  York,  war-  in 
ranted  free  from  capture,  &c.,  where  the  ship,  being  Federal, 
went  ashore  near  Cape  Hatteras,  while  that  and  the  adjoin- 
ing country  were  in  possession  of  the  Confederate  forces 
during  the  American  Civil  War.  The  vessel  stranded  during 
a  breeze  amidst  a  heavy  surge  about  midnight.  Early  next 
morning  a  rope  was  sent  ashore,  and  some  Confederate  officers 
came  on  board  and  made  prisoners  of  the  captain  and  crew, 
but  nothing  could  be  done  with  the  ship  or  cargo  in  conse- 
quence of  the  surge  all  that  day.  Next  day  the  weather  and 
sea  moderated  sufficiently  to  have  allowed  them  to  land  1120 
bags  of  the  cargo  but  for  a  quan-el  between  the  fishermen  and 
soldiei-s;  and  in  consequence  of  that  only  120  bags  were  got 
out.  The  weather  and  sea  on  the  third  day  became  so  bad 
again  as  to  prevent  working,  and  the  vessel  perished  with 
her  cargo  by  the  action  of  the  waves.  It  was  held,  that  the 
120  bags  landed  and  taken  by  the  soldiers,  and  the  1000 
bags  additional  that  might  have  been  landed  but  for  the 
intervention  of  the  soldiers,  were  together  a  loss  by  hostilities 
within  the  meaning  of  the  wan-anty  of  excepted  perils,  and 
that  the  rest  of  the  cargo  with  the  ship  was  a  total  loss  by 
perils  of  the  sea  from  the  moment  of  stranding,  as  from  that 
time  it  never  had  been  in  a  condition  to  be  the  subject  of 
capture.' 

Under  a  policy  on  freight,  a  ship  whilst  loading  in  Hon-  Pli 

fin 

deklip  Bay,  and  had  still  120  tons  of  copper  ore  to  take  on 
board,  slipped  her  cable  and  stood  out  to  sea  in  order  to 

»  Ilahnr.CorbettjSBing.  205.  The  «  lonides  v.  The  Uuiverpal  Marine 

principle  of  Uub  case  ia  adopted  in  the      Insur.  Assoc,  14  C.  B.  N.  S.  259  ;  32 
United  States  See  8  Kent,  Com.  802.      L.  J.  (C.  P.)  170. 
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WMtmore. 


escape  the  effects,  of  a  north-west  storm,  but  in  doing  so  had 
bent  the  spindle  of  her  capstan.  The  captain  sailed  for  St 
Helena  to  get  this  straightened^  and  on  his  arrival,  finding  that 
this  work  could  not  be  done  there,  he  prudently  sailed  for  Swan- 
sea^ his  final  port  of  destination,  without  the  120  tons  of  ore.  On 
the  basis  of  these  facts  a  claim  for  an  average  loss  on  freight 
for  the  ore  not  shipped  was  made,  and  defeated  on  the  ground 
that  this  was  not  a  loss  by  perils  of  the  sea.  The  master 
prudently  went  to  sea  to  escape  a  storm,  and  through  a  mis- 
take sought  to  repair  the  damage  at  St  Helena  1800  miles 
away,  where  it  could  not  be  done,  instead  of  making  for  the 
Cape,  only  180  miles  off,  where  it  could.* 

Upon  the  same  principle, — causa  proxima  Tton  remrvota 
spectatur, — it  has  been  held  that  the  loss  on  goods  sold  to 
defray  the  expenses  of  repairing  a  disabled  ship  in  a  port  of 
distress,  is  not  recoverable  as  a  loss  by  perils  of  the  sea ;'  or 
the  loss  by  payment  to  another  ship  under  an  award  of  half 
the  damage  done  in  collision  where  neither  party  was  in  fault.' 

But  provided  perils  of  the  sea  are  the  proximate  cause  of 
loss,  the  assured  is  not  precluded  from  recovering  under  an 
allegation  of  such  cause,  merely  because  the  negligence,  un- 
skilfulness,  or  misconduct  of  the  master  and  mariners  have 
been  the  remote  occasion.^ 

Where  a  ship  was,  by  mistake,  taken  in  tow  by  a  British 
man-of-war,  and  was  obliged,  in  order  to  keep  up  with  her, 
to  carry  a  press  of  sail  in  a  gale  of  wind  and  a  heavy  sea,  by 
which  she  shipped  a  quantity  of  water  and  damaged  her 
cargo.  Lord  Ellenborough  held  this  to  be  a  loss  by  perils  of 
the  sea ;  though  it  might  also  have  been  alleged  to  be  by 


»  Philpott  V.  Swann,  80  L.J.  (C.  P.) 
868  ;  1 1  C.  B.  N.  S.  270 ;  S,  -P.,  Mordy 
r.  Jones,  4  B.  ft  Cr.  894;  Scottish 
Mar.  Ids.  Co.  v.  Turner,  1  Macq.  H.  of 
LdB.  a  334. 

*  PoweU  V.  Gudgeon,  5  U.  k  SeL 
431 ;  S,  P.,  Sarquy  v.  Hobson,  4 
Bing.  131. 

3  De  Vaux  v.  Salvador,  4  A.  &  E. 
420.     SccM   in    the    United   States, 


Peters  v,  Warren  Ins.  Co.,  8  Sumner^s 
Rep.  389 ;  8  Kent,  Com.  802,  note. 

*  See  all  the  authoritiee  collected 
in  the  preceding  chapter,  and  see  per 
Lord  Ellenborough  in  Heyman  v. 
Parish,  2  Camp.  149;  and  per  Qibbe, 
C.  J.,  in  Everth  r.  Hannam,  2  Marsh. 
Rep.  74,  S.  C.  6  Taunt.  875,  and  per 
Curiam  in  Blyth  v.  Shepherd,  9  H.  & 
W.  763. 
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arrest  or  detention.'  Damage  occasioned  to  mast,  spars,  sails, 
or  rigging,  by  carrying  a  press  of  canvas  to  escape  an  enemy 
or  lee  shore,  would,  no  doubt,  be  recoverable  as  a  loss  by  perils 
of  the  sea.' 

A  ship  loaded  with  hides  and  tobacco,  whilst  on  her  voy-  M 
age  encountered  bad  weather  and  shipped  much  sea-water, 
whereby  the  hides  were  wetted  and  rendered  putrid.  Neither 
the  tobacco  nor  the  packages  containing  it  were  immediately 
in  contact  with  nor  directly  damaged  by  sea-water,  but  the 
tobacco  was  damaged  by  the  foetid  odour  proceeding  from 
the  putrid  hides.  This  was  held  to  be  a  loss  by  perils  of 
the  seas.' 

But  the  words,  "  perils  of  the  seas,"  only  extend  to  cover  R 
losses  really  caused  by  sea  damage  or  the  violence  of  the  tl 
elements,  "ex  marina:  tempestatis  cliscrimiTie ;"  they  do  not 
embrace  all  losses  happening  upon  the  seas,  which  are  com- 
prehended under  the  general  sweeping  words  at  the  end  of 
the  clause  enumerating  the  risks  insured  against,  viz.,  "  all 
other  perils,  losses,  or  misfortunes  which  had  or  should  come 
to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer- 
chandizes, ship,  or  any  part  thereof."  Thus,  damage  sus- 
tained by  a  ship  from  the  fire  of  another  vessel  of  the  same 
nation,  mistaking  her  for  an  enemy,  is  not,  it  seems,  recover- 
able as  caused  by  a  peril  of  the  seas ;  *  and  the  damage 
caused  to  a  merchantman  by  the  fire  of  the  enemy  in  defend- 
ing her  against  attempted  capture,  would,  it  is  apprehended, 
stand  on  the  same  ground,*  though  both,  as  we  shall  pre- 
sently see,  are  included  in  the  general  words,  and  would 
be  recoverable  under  a  count  correctly  specifying  the  cause 
of  loss.* 

In  the  case  of  live    stock   it   is   sometimes   a  very  nice  In 

In 

*  Hagedom  v.  Whitmore,  1  Stark.         *  Cullen  v,  Butler,  5  M.  &  Sel.  461. 
157.  »  Taylor  v.  Curtis,  6  Taunt  608  ;  2 

>  Coviogton  HL  Roberts,  2  B.  &  P.  Marsh.  R.  309. 

N.  R.  878.  •  See    note    1    ante,  p.    688,    and 

*  Montoya  v.  London  Am.  Co.,  6  Powell  v.  Hyde,  25  L.  J.  (Q.  B.)  65; 
Eich.  451.  5  E.  &  B.  607. 
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peril  under  the 
policy. 


question  between  loss  caused  by  their  mortality  {i,e.,  natural 
death)  and  by  perils  of  the  sea. 

It  seems  that  if  living  animals  be  deliberately  thrown 
overboard  to  save  the  rest,  in  consequence  of  scarcity  of  pro- 
visions occasioned  by  the  gross  ignorance  of  the  captain  in 
mistaking  his  course,  and  thus  protracting  the  voyage  ;  this 
will  not  be  properly  described  as  a  loss  by  perils  of  the 
sea.*  So,  if  they  were  to  perish  for  want  of  food,  owing  to 
the  unavoidable  prolongation  of  the  voyage,  in  consequence 
of  bad  and  stormy  weather,  without  fault  of  the  captain  and 
crew ;  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 
the  sea.* 

On  the  other  hand,  when  a  cargo  of  live  stock  was  so 
bruised  and  lacerated  by  the  violent  rolling  and  pitching  of 
the  ship  in -a  storm,  that  they  died  shortly  afterwards  on 
board,  in  consequence  of  the  injuries  thus  received,  this  was 
held  to  be  a  loss  by  perils  of  the  sea,'  and  the  Court  came  to 
the  same  conclusion  where  several  horses,  in  consequence  of 
the  labouring  of  the  vessel  in  a  violent  storm,  breke  down 
the  8uppoi*t  slings  and  the  partitions,  and  kicked  each  other 
so  severely  that  they  died  in  the  course  of  the  storm  of  the 
injuries  thus  received.* 

Where,  however,  the  loss,  whether  proximately  or  not 
proximately  caused  by  the  agency  of  the  winds  and  waves, 
is  merely  the  natural  result  of  the  action  of  sea-water  on  the 
subject  of  insurance,  or  of  the  ordinary  wear  and  tear  of  the 
voyage,  or  might  have  been  prevented  by  a  proper  exertion 
of  care  and  prudence,  it  is  not  recoverable  as  a  peril  of  the 
seas,  nor  indeed  under  the  policy  at  all. 

Thus,  where  the  expense  of  laying  down  an  insufficiently 
insulated  electric  cable,  is  lost  through  the  chemical  action  of 
the  salt  water  on  the  wire,  it  is  not  a  loss  by  perils  of  the  sea.* 
Nor  is  destruction  by  worms  such  a  loss,  at  all  events  in  seas 


»  Oregson  v.  Gilbert,  8  DoagL  282 ; 
2  Marshall,  Ins.  493. 

•  Tatham  v.  Hodgson,  6  T.  R.  666 ; 
and  per  Lord  Tenterden,  5  B.  &  Aid. 
111. 

3  Lawrence   v.  Aberdein,  5    B.   A 


Aid.  107. 

*  Gabay  v.  Lloyd,  8  B.  &  Or.  793; 
S.  a,  5  Dowl.  &  Ryl.  641. 

'  Paterson  v.  Harris,  1  B.  &  S.  386; 
30  L.  J.(Q.  B.)35i. 
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where  worms  ordinarily  assail  the  bottoms  of  ships,  for  this  is  ^ 
wear  and  tear  of  the  voyage.*     Besides,  the  assured  in  such  is 
seas  ought  to  secure  the  ship  by  copper  sheathing  against  *" 
this  kind  of  damage.     If,  indeed,  he  have  done  so,  and  the  p® 
copper  sheathing  is  torn  off  by  the  violent  action  of  the  perils 
insured  against,  in  consequence  of  which  the  ship's  bottom  is 
worm-eaten,  it  is  suggested  by  Mr.  Phillips,  and  apparently 
with  much  reason,  that  in  such  cases  the  underwriters  ought 
to  be  liable ;  *  unless  the  loss  of  the  sheathing  might  and 
ought  to  have  been  repaired   before  the   ship  became  ex- 
posed to  the  action  of  the  worms,  in  which  case  the  negli- 
gence of  the  assured  in  not  repairing  would   exempt   the 
underwriter.' 

On  the  same  ground,  the  damage  by  rats  to  the  ship's  ^ 
bottom,  was  held  by  Lord  Ellenborough  not  to  be  within  the 
perils  insured  against  by  the  common  form  of  policy/ 

Loss  by  collision  is,  generally  speaking,  a  loss  by  perils  Lc 
of  the  sea.    Lord  Stowell  thus  lays  down  the  law  of  the  Court 
of  Admiralty  upon  the  subject  of  collision,  as  it  affects  the 
rights  and  liabilities  of  owners  and  masters. 

"  There  are  four  possibilities  under  which  a  loss  of  this  sort 
may  occur.  1.  It  may  happen  without  blame  being  imput- 
able to  either  party ;  as  where  a  loss  is  occasioned  by  a  storm 
or  by  any  other  vis  major :  in  that  case  the  misfortune  must 
be  borne  by  the  party  on  whom  it  happens  to  light ;  the 
other  not  being  responsible  to  him  in  any  degree. — 2.  A  mis- 
fortune of  this  kind  may  arise  when  both  parties  are  to 
blame,  where  there  has  been  a  want  of  due  diligence  and 
skill  on  both  sides ;  in  such  a  case  the  rule  of  law  is,  that  the 
loss  must  be  apportioned    between    them,  as   having   been 


1  Kohl  V.  Parr,  1  Eep.  444.  S.  L.  '  Hazard  v.  New  England  Ins.  Co., 
in  United  States,  Martin  v.  Salem  1  Siimner*s  R.  218.  Whether  or  not 
Ina.  Co.,  2  Mass.  Rep.  429  ;  Hazard  v,  this  decision  rests  in  any  degree  upon 
Kew  England  Ins.  Co.,  8  Peter's  Sup.  the  law  as  to  seaworthiness  peculiar 
Court  Rep.  557.  to  the  United  States,  it  is  well  to  bear 

2  1  Phillips,  Ins.  no.  1101  ;  ap-  it  in  mind;  see  ante,  p.  606,  607.— i5<f. 
proved  by  Chancellor  Kent,  Com.  *  Hunter  v.  Potts,  4  Camp.  203; 
ToL  iiL  p.  HOO,  note.  and  Laveroni  r.  Drury,  8  Exch.  166. 
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occasioned  by  the  fault  of  both. — 3.  It  may  happen  by  the 
misconduct  of  the  suffering  party  alone ;  and  then  the  rule  is^ 
that  the  sufferer  must  bear  his  own  burden. — 4s,  It  may  have 
been  the  fault  of  the  ship  which  ran  the  other  down ;  and  in 
this  case  the  injured  party  would  be  entitled  to  an  entire 
compensation  from  the  other."  * 
Liability  of  the  Emerigon^  after  citing  all  the  learning  to  be  found  on  the 
these  different      subject  in  codes  and  text  writers,  makes  precisely  the  same 

division,  and  lays  down  the  following  positions  with  regard  to 
the  liability  of  the  underwriters,  for  losses  caused  by  collision 
in  the  different  cases  just  enumerated.' 

1.  That  where  there  is  no  fault  on  either  side,  but  the 
collision  is  purely  fortuitous,  the  loss  is  to  be  made  good  by 
the  underwriters,  as  caused  by  a  peril  of  the  sea. 

To  the  same  effect,  in  our  own  law,  it  was  decided  by  Lord 
Kenyon,  that  damage  caused  by  one  ship  running  foul  of 
another  by  misfortune  and  without  fault  on  either  side,  wajs 
a  loss  ''  by  perils  of  the  seas,"  within  the  exception  of  such 
losses  in  a  charter-party.' 

2.  Emerigon  lays  it  down,  that  the  underwriter  is  also 
liable  when  the  fault  rests  entirely  with  the  master  and  crew 
of  the  other  vessel 

Our  law  is  in  this  point  also  the  same :  thus,  where  the 
loss  was  occasioned  by  another  ship  running  down  the  ship 
insured,  owing  to  the  very  gross  negligence  of  the  crew  of 
the  other  vessel  (who  had  only  one  man  on  deck,  and 
him  asleep)  ;  this  was  held  a  loss  by  perils  of  the  sea, 
for  which  the  underwriters  were  liable  imder  a  count  so 
charging  it.* 

3.  Emerigon  states  that  the  underwriter  is  not  liable  when 
the  collision  is  entirely  owing  to  the  master  and  crew  of  the 
insured  ship. 

There  has  been  no  direct  decision  in  our  Courts  upon  this 

1  In  the  Wardrop-Sims,  2  Dod.  Ad.  the  text  of  the  modem  French  law. 

K.  88,  85.  *  fiuUer  v,  FiBher,  8  Esp.  87.    So, 

*  1  Emerigon,  c.  xil  s.  14,  p.  416.  De  Yaux  v.  Salvador,  4  A.  &  £.  420. 

The  Code  de  Commerce  (art  407)  has  *  Smith  v.  Scott,  4  Taunt.  12& 
incorporated   Uieae  distinctiona  into 
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point  Mr.  Marshall  conceives  that,  in  such  case,  the  wilful 
misconduct  of  the  captain  or  crew  would  amount  to  barratry, 
and  the  loss,  therefore,  be  recoverable  under  that  head.^  If, 
however,  it  did  not  amount  to  barratry,  the  negligence  would, 
it  seems,  be  of  so  gross  a  description  as  on  that  ground  to 
exempt  the  underwriter  from  his  liability.* 

4.  Emerigon  then  proceeds  to  lay  down,  that  in  cases 
in  which  it  is  impossible  to  ascertain  where  the  fault  really 
lies,  and  the  whole  amount  of  damage  is  therefore  appor- 
tioned equally  between  the  two  ships  (Judicio  rusticorum,. 
according  to  the  rule  of  our  Court  of  Admiralty),  then  the 
sum  which  the  insured  ship  has  to  pay  is  a  particular  average 
loss,  to  be  made  good  by  the  underwriter.* 

Boulay-Paty  supports  this  opinion,  on  the  ground  that  as  0 
the  law  has  declared  it  impossible  to  decide  which  of  the 
two  ships  was  in  fault,  it  is  not  to  be  presumed  that  either 
was  ;  but  the  loss  must  be  regarded  as  a  direct  result  of  the 
perils  of  the  sea, — i. «.,  of  the  violent  action  of  the  winds 
and  waves,  which  drove  the  two  ships  against  one  another.* 
Valin  assumes  that  the  underwriter  would  in  such  case  be 
liable,  but  does  not  particularly  examine  the  question;* 
neither  does  Pothier:*  but  Mons.  Estrangin,  the  learned 
editor  of  Pothier,  investigates  it  very  ably,  and  concludes 
"  that  the  damage  in  such  case  ought  to  be  regarded  as  a 


fo 


1  2  ManhAll,  Ids.  495. 

*  See  aa  to  thia,  2  Phillips,  Ins.  no. 
1417—1420.  Mr.  PhiUipe  etates  the 
bw,  as  deriYable  from  the  American 
decision,  thus :  *'  Damage  to  an  insured 
Teesel  by  collision,  through  the  negli- 
gence or  mistake  of  the  master  and 
crew  of  such  vessel,  is,  according  to  our 
prerailing  jurisprudence,  at  the  risk  of 
the  insurers."  From  this  he  dissents 
(In  the  3rd  ed.),  and  states  his  own  view 
to  be,  that  **  underwriters,  under  the 
common  form  of  policy,  ought  not 
to  be  held  to  indemnify  the  assured 
against  loss,  to  which  he  may  be  iu- 
directly  liable,  by  reason  of  his  master 
and  mariners  negligently  or  maliciously 
doing  damage  to  third  parties,"  p.  178, 


drd  ed.  But  the  passage  has  disap- 
peared from  the  4th  ed.,  and  with  it 
all  dissent.  See  rules  as  to  collision 
arising  from  neglect  of  lights,  ftc,  in 
Merchant  Shipping  Act  Amendment 
Act  of  1862,  25  &  26  Vict.  c.  63,  s.25, 
and  table  C,  which  have  been  adopted 
now  by  many  of  the  continental  mari- 
time powers. 

'  1  Emerigon,  c.  zii.  s.  14,  p.  417. 
Qtxare  of  accordance  with  our  Adm. 
Ct.    See  next  p.  note  3.  ^Ed, 

*  Boulay-Paty,  Comment  on  Eme- 
rigon, vol.  L  p.  417,  and  also  4  Droit 
Mar.  15. 

s  2  Valin,  Uv.  3,  t.  6,  art.  11. 

^  Pothier,  d* Assurances,  no.  50. 
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direct  result  of  the  peril  of  the  sea,  for  which  the  under- 
writers on  both  ships  would  be  liable."* 
Law  of  England.       In  this  countrj,  as  we  have  seen,  the  damage  so  assessed 

IS  held  not  to  be  recoverable  as  a  loss  by  the  perils  of  the 
seas,  on  the  ground  that  it  is  not  proximately  caused  by 
those  perils.'  On  the  other  hand,  this  doctrine  of  the  English 
Court,  is  disclaimed  by  Stoiy,  J.' 


Secu8  in  United 
States. 


Loes  by  fire. 
Aeoidental  fire. 


Fire  originating 
in  the  oargo. 


^  Loss  by  fire,  when  caused  by  lightning,  or  the  enemy, 
or  produced  under  justifiable  circumstances,  as  to  prevent 
capture,^  or  from  an  apprehension  of  contagious  disease,*  is 
clearly  a  charge  upon  the  underwriter,  under  the  word 
"  Fire,"  in  our  common  form  of  policy.* 

Loss  of  the  cargo  through  spontaneous  combustion,  in 
other  words,  by  fire  generated  in  the  inherent  vice  of  the 
goods  themselves,  does  not  fall  on  the  underwriters;'  nor 
does  it,  if  the  ignition  be  the  result  of  the  damaged  condition 
of  the  goods  at  the  time  of  shipment,  as  the  loss  in  that 
case  is  wholly  due  to  the  acts  of  the  assured  himself;*  but 
if  other  goods,  in  the  same  hold,  not  contributing  to  the 
cause  of  loss,  or  the  ship  herself  is  burnt  in  consequence,  the 
underwriters,  it  seems,  are  liable  ;  and  so  they  would  be  for 
loss  of  the  cargo  in  case  the  ignition  prove  the  consequence  of 
sea  damage  received  after  shipment. 


^  Pothier  par  EBtrangin,  p.  75. 

«  De  Yauz  v.  Salvador,  4  A.  &  E.  420. 

*  Patera  v,  Warren  Ina.  Co.,  8 
Sumner  a  (Haas.)  Rep.  889.  Mr.  Ar- 
nould  em  when  he  confoundfl  Emeri- 
gon's  4th  proposition  with  the  English 
rule  under  which  this  and  the  pre- 
ceding case  are  in  conflict.  There  is 
no  such  rule  in  English  law;  that 
which  seems  to  resemble  it,  but  widely 
differs,  is  the  2nd  prop,  by  Ld.  Sto- 
well,  ante,  p.  697 ;  see  Maclachlan  on 
Shipping,  pp.  275,  276.— iW. 

*  Gordon  v.  Rimmington,  1  Camp. 
123.      Emerigon  records,   and  cites 


Valin  and  Pothier  to  the  same  effect, 
provided  the  crew  make  their  eficape; 
1  Emerigon,  c.  xii  s.  17,  p.  481 — 483. 

*  1  Emerigon,  ibid.  p.  429.  Sed 
gwere  whether  this  would  be  sus- 
tained by  English  law. — JBd. 

'  1  Emerigon,  c.  xiL  a.  17,  p.  428. 

^  Ante,  p.  666. 

>  Boyd  V,  Dubois,  8  Camp.  188. 
This  defence  seems  to  arise  imder  the 
plea  denying  that  the  loss  was  by  the 
perils  insured  against  There  is  no 
warranty  of  seaworthiness  as  to  caigo, 
Koebel  v.  Saimders,  88  L.  J.  (C.  P 
810. 
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It  was  for  a  long  time  a  vexed  question,  whether  the  Fi 
underwriters,  under  a  policy  in  the  common  form,  were  liable 
for  a  loss  proximately  caused  by  fire,  but  remotely  occasioned 
by  the  negligence  of  the  master  and  crew  or  other  agents  of 
the  assured.  This  question  in  our  law  is  now  settled  in  the 
affirmative,  supposing  the  master  and  crew  to  have  been 
originally  competent.*  And,  after  some  fluctuation  in  the 
decisions,  the  law  in  the  United  States  seems  now  to  be 
settled  in  the  same  way.^ 

Of  course,  where  the  form  of  the  policy,  as  is  very  general 
on  the  continent,  excludes  the  risk  of  the  negligence  of  the 
master  and  crew,  or,  as  in  some  of  the  French  policies,  the 
LaiTatry  of  the  master  (which  word  barratry,  as  there  under- 
stood, extends  not  only  to  the  wilful  and  fraudulent,  but  also 
to  the  negligent,  acts  of  the  master),  loss  by  fire  so  occasioned 
is  not  chargeable  on  the  underwriters.^ 

Loss  on  rigging,  &c.,  accidentally  burnt  on  a  bank  saul, 
stowed  there  according  to  a  usage  in  the  Chinese  trade,  is  a 
loss  by  fire  under  the  common  form  of  policy.^  A  policy 
of  insurance  in  the  common  form  covers  the  risk  of  fire  at 
sea  in  a  steamer,  just  as  in  any  other  vessel.* 


Capture,  properly  so  called,  is  a  taking  by  the  enemy  as  C« 
prize,  in  time  of  open  war,  or  by  way  of  reprisals,  with  intent  « 
to  deprive  the  owner  of  all  dominion  or  right  of  property  ^ 
over  the  thing  taken.* 

It  is  deemed  lawful  when  made  by  a  declared   enemy 


>  Btuk  V.  Royal  Exch.  Aas.  Co.,  2 
B.  k  Aid.  78. 

•  By  the  cases  of  Patapsco  Ids.  Co. 
V.  Coulter,  3  Peter's  Sup.  Court  Rep. 
222 ;  Columbia  lus.  Co.  v,  Laurence, 
10  ibid.  517;  Waters  v.  Merchants* 
Ins.  Co.,  11  ibid.  218 ;  8  Kent,  Com. 
803,  304. 

>  1  Emerigon,pp.  428,429;  Pothier, 
d'AsBur.  no.  63, 66.  The  general  sub- 
ject of  thifl  section  is  well  and  suc- 


cinctly discussed  by  Boulay-Paty,  who, 
however,  draws  all  his  learning  from 
the  vast  stores  of  Emerigon ;  see 
Droit  Mar.,  torn.  iv.  p.  20 — 23. 

*  Pelly  V.  Royal  Exch.  Ass.  Co.,  1 
Burr.  341. 

*  Pattison  v.  Mills,  1  Dow.  &  Clark, 
342;  2Bligh'8N.  S.  519. 

^  1  Emerigon,  c.  xii  &  18,  p.  432 
etteq. 
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a 

Byeaptarelaw.    lawfully  commissioned,  and  according  to  the  laws  of  war; 

fol  or  Qnlftwfiil  , 

the  anderwriter  unlawful,  when  it  is  made  otherwise.  Its  legality  or  illegality 
^  ^'  does  not  affect  the  liability  of  the  underwriter  as  against  the 

assured ;  whether  lawful  or  unlawful,  he  is  equally  liabla* 
Thus,  where  the  policy  was  on  goods  "warranted  free  of 
capture  or  seizure,"  and  the  proof  was  that  the  ship,  a  British 
vessel,  had  been  fired  into  and  sunk  by  the  Russians  before 
the  declaration  of  hostilities  between  Great  Britain  and 
Russia,  and  the  crew  were  detained  for  some  time:  the 
Court,  being  of  opinion,  on  the  whole  of  the  facts,  that  the 
object  of  the  Rusisians  was  to  detain  the  ship,  held  that 
except  for  the  warranty  the  underwriters  would  have  been 
liable,  but  that  the  warranty  protected  them." 

So,  the  mutiny  of  certain  Coolie  passengers  and  seizure  by 
them  of  the  ship  has  been  held  to  be  within  a  similar 
warranty  ;'  and  a  piratical  seizure  of  the  vessel  was  held  to 
be  a  loss  by  capture  within  the  meaning  of  the  policy.*  A 
British  merchantman,  when  on  the  coast  of  Africa^  was  seized 
by  a  British  cruiser  and  carried  to  St  Helena,  where  the 
ship  and  cargo  were  condemned  as  being  engaged  in  the 
slave  trade.  This  was  a  mistake  in  fact,  for  the  decision  was 
on  that  ground  reversed  by  the  Privy  Council,  and  restitu- 
tion ordered.  Yet  it  was  held  to  be  a  loss  within  the  policy 
as  a  "  taking  at  sea" ' 

Whenever  capture  is  the  proximate  cause  of  loss,  the 
assured  may  recover  as  on  a  loss  "  by  capture,"  though  other 
causes  may  have  been  contributory  thereto.  Thus,  even 
where  the  capture  was  concerted  between  the  master  of  the 
ship  insured  and  the  captor,  Lord  Ellenborough  held  that  the 
assured  might  recover  as  on  a  loss  by  capture,  though  he 
might  also  have  recovered  on  a  count  for  barratry.*  So  where 
a  ship  was  driven  ashore,  with  only  slight  damage,  on  a 

1  Per  Lord  Mansfield  in   Goes  f.  23  L.  J.  (Q.  B.)  129. 

Withers,  2  Burr.  688, 694,  695.  *  Lozano  v.  Janson,  2  E.  &  E.  100 ; 

'  Powell  V.  Hyde,  5.  £.  &  B.  607 ;  28  L.  J.  (Q.  R)  337. 

25  L.  J.  (Q.  R)  65.  *  Arcangelo  v.  Thompeon,  2  Camp. 

*  Kleinwort  v.  Shepaid,  1  £.  &  E.  620.     Of  ooune  the  awured  must  not 
447 ;  28  L.  J.  (Q.  B.)  147.  have  been  privy  to  suoh  a  loea,  Wilson 

*  Dean  v.  Hornby,  3  E.  &  B.  180 ;  v.  Rankin,  84  L.  J.  (Q.  &)  68. 


CHAP.  II.]  BY  CAPTURE. 

hostile  coast,  and  there  captured,  this  was  held  to  be  a  loss 
by  capture,  and  not  by  perils  of  the  sea.^ 

As  we  shall  see  more  at  large  hereafter,  in  treating  of  Ca 
abtkndonment,  capture  is  primd  facie  a  case  of  total  loss,  f^^ 
which  gives  the  assured  an  immediate  right  to  give  notice  of  *" 
abandonment     If  the  underwriter  accept  this  offer  to  aban- 
don, the  rights  of  the  parties  are  fixed  by  such  acceptance  ; 
but  if  not,  the  right  of  the  assured  to  recover  for  a  total  loss 
is  contingent  on  the  ship  being  restored  before  action  brought ; 
if  it  be,  then  the  assured  will  recover  in  proportion  to  the 
actual  damage  done  ;  if  not,  then  the  whole  sum  insured. 

It  has  long,  however,  been  the  established  rule  of  our  law 
maritime,  that  the  property  is  not  changed  by  capture  in 
favour  of  a  vendee  or  re-captor,  so  as  to  bar  the  original 
owner,  till  there  has  been  a  regular  sentence  of  condemna- 
tion ;'  and  the  condemnation,  in  order  to  be  legal,  must  be  Co 

wl 

pronounced  by  a  Prize  Court  of  the  government  of  the  captor, 
sitting  either  in  the  country  of  the  captor  or  of  his  ally.  The 
Prize  Court  of  an  ally  cannot  condemn,  nor  can  a  Prize 
Court  of  the  captor  lawfully  act  as  such  in  a  neutral 
territory."  The  Prize  Court  of  a  captor  sitting  in  the  country 
of  his  own  sovereign,  or  of  an  ally,  has  no  jurisdiction  over 
prizes  carried  into  neutral  ports,  and  remaining  there  at  the 
time  of  passing  sentence.* 

Apart  from  all  questions  as  to  abandonment,  which  will 
be  considered  elsewhere,  the  underwriter  is  liable  for  any 
damage  the  ship  may  have  actually  sustained,  and  also  for  all 
necessary  expenses,  such  as  salvage,  &c.,  which  the  assured 
has  been  put  to  for  the  recovery  of  his  property, — for  in- 
stance, for  a  sum  of  money  paid  by  the  neutral  assured  to 
belligerent  captors,  as  a  compromise  bond  fide  made  to  pre- 
vent the  ship  from  being  condemned  as  prize.' 

^  Qreen    v.  EHmslie,   Peake,    212  ,*  Answer  to  the  Prussian  Memorial  of 

Liviev.  Jan8on,12£aBt,  648.  1753,  given  in  Maclachlan,  Shipping, 

*  See  2  MarBhall,  Ins.  803,  where  465  et  seq. 
•U  the  authorities  are  collected.  *  See  this  question  examined  ante, 

>  The  Flad  Oyen,  1  C.  Rob.  Ad.  R.  p.  590,  and  Maclachlan,  Shipping,  19 

1S5;  Havelock  v.  Rockwood,  8  T.  R.  —21. 
268;  Oddj  p.  Bovill,  2  East,    473;         *  Berens  v.  Rucker,  1  W.  Bl  313. 
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[part  III. 


Ransom. 


Risk  of  British 
captare  eannot 
be  insared 
against  by 
British  under- 
writers. 


Prises  made 
after  peace. 


Formerly  it  was  a  common  practice  to  ransom  British 
ships  when  captured  by  the  enemy,  by  delivering  to  the 
captor  what  was  called  a  ransom  bilL^  The  Legislature,  in 
1781,  wholly  abolished  this  practice,  by  declaring  all  ransom 
by  British  subjects  of  ships  or  goods  taken  by  the  enemy  as 
prize  to  be  illegal.*  Money  paid  for  such  a  purpose,  there- 
fore, is  not  recoverable  from  the  underwiiters, — not  if 
the  capture  and  condemnation  be  in  accordance  with  the 
law  of  nations, — d  fortiori  not,  if  the  condemnation  be 
illegal.* 

We  have  seen  elsewhere  that  the  risk  of  British  capture  is 
not  covered  in  poUcies  eflfected  during  war  time  with  British 
underwriters  on  enemy's  property  ;*  or  by  a  policy  eflfected 
before  the  commencement  of  hostilities,'  although  the  action 
is  not  brought  till  afber  their  termination.' 

As  the  hostilities  of  a  general  maritime  war,  which  is 
carried  on  by  public  and  private  armed  ships  in  so  many 
different  parts  of  the  globe  at  once,  cannot  be  supposed  to 
come  to  an  end  immediately  on  the  conclusion  of  peace,  stipu* 
lations  are  generally  inserted  in  most  treaties  specifying  a 
time,  varying  according  to  distance,  after  which  all  prizes 
made  shall  be  restored.'  If,  however,  it  can  be  shown  that 
the  captor  was,  in  fact,  aware  of  the  peace  being  proclaimed 
when  he  made  the  prize,  such  prize,  though  made  before  the 
expiration  of  the  time  limited  in  the  treaty,  shall  be  restored* 
In  this  country  it  was  [is  said  to  have  been]  determined,  in 
the  time  of  Lord  Hardwicke,  that  where  a  ship  was  seized 
after  a  cessation  of  arms  and  the  signing  of  preliminary 


^  For  the  general  law  maritime  as 
to  ransom,  see  1  Emerigon,  c.  xiL  s. 
21,  p.  46S — 480.  For  the  modem 
law  of  France  on  the  subject,  see  Co. 
de  Com.,  art.  395,  896 ;  Estrangin  on 
Pothier,  d'Assur.,  na  138,  136,  137; 
Boulay-Paty,  Droit  Mar.,  torn,  ii* 
p.  457  et  m;.v  and  torn,  ir*  p^  420 
et  aeq. 

•  The  first  Ransom  Act  is  the  22 
Geo.  8,  c.  25.    This  aot^  having  no 


clause  of  limitation,  is  perpetuaL 

'  Havelock  v.  Uockwood,  8  T.  R. 
268 ;  Parsons  v.  Soett,  2  Taunt  863. 

•  EeUner  v.  Le  Mesurier,  4  East^ 
896;  Brandon  v.  Curling,  ibid.  410. 

•  Furtado  v.  Rodgers,  3  B.  &  P.  191. 

•  Qamba  v.  Le  Mesurier,  4   East, 
407. 

7  1  Emerigon,  a  liL  s.  19,  p.  462. 
>  Ibid. 
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articles  of  peace,  this  was  not  to  bo  deemed  a  capture,  but 
only  an  arrest  of  princes.* 


By  the  terms  of  our  common  policies,  the  underwriter  is  A 
answerable  for  all  losses  occasioned  by  "an*ests,  restraints,  en 
and  detainments  of  all  kings,  princes,  and  people  of  what  ~ 
nation,  condition,  or  quality  soever." 

By  the  word  "  people  "  is  meant,  not  mobs  or  multitudes   ** 
of  men,  but  the  ruling  power  of  the  country,  whatever  that 
may  be.' 

An  "  arrest "  takes  place  whenever  the  government  of  the  Ai 

country  to  which  a  ship  belongs,  or  any  other  friendly  power,  ca 

"with  the  object,  not  of  prize  (for  then  it  would  be  a  capture), 

l>ut  with  a  design  to  restore  the  ship  and  goods,  or  pay  the 

Talue  of  them  to  their  owners,  seizes  the  ship  and  goods  for 

state   purposes,   either   in   port  or  at  sea'     Thus,  where  a 

Genoese  com  ship  was  seized  at  sea  by  Venetian  cruisers, 

and  carried  for  the  relief  of  Corfu,  then  in  a  state  of  famine, 

where  it  was  sold  and  paid  for,  it  was  decided  by  the  rota  of 

Genoa  that  this  was  not  a  capture,  in  respect  of  which  the 

assured,  who  had  abandoned,  could  recover  for  a  total  loss, 


^  Spencer  v.  Franco,  Beawes,  316, 
cited  by  Lord  Mansfield  in  Hamilton 
V.  Mendea,  2  Burr.  1211. 

[I  append  here  Mr.  Marshall's  note 
(p.  !>17) :  '*  This  case,  which  is  found  in 
the  fourth  edition  of  Beawes  but  not  in 
the  fifth,  is  BO  imperfectly  reported 
that  it  cannot  be  much  relied  upon  as 
an  authority ;  yet,  being  cited  by  Lord 
Mansfield  in  the  c<^8e  of  Hamilton  r. 
Mendes,  I  thought  it  not  to  be  pasiied 
unnoticed  here."  That  citation,  since 
it  is  made  by  Lord  Mansfield  alio  in- 
tuitu^ is  absolutely  of  no  obligation  on 
Mr.  Amould.  considering  his  purpose. 
Lord  Stowell  affirmed  the  legality  of 
a  capture  made  after  signature  of  a 
treaty  of  peace,  but  before  ratification ; 
The  Eliza  Ann,  1  Dods.  Ad.  R.  241 ; 


and  from  the  circumstances  of  the 
case  there  seems  to  be  every  prob;v- 
bility  of  knowledge  of  the  tre<'ity  of 
peace  on  the  part  of  the  captoi*s.  So 
much  for  the  general  doctrine.  Par- 
ticular cases  may  stand  on  special 
stipulations.  — £d.] 

•  Nesbitt  r,  Ludhiugton,  4  T.  R. 
783. 

s  The  definition  of  Boulay  Paty 
seems  concirie  and  accurate  :  '*  L'an-ot 
de  prince  e»t  I'acte  d'un  prince  ami, 
qui  pour  nececwitc  publiqiie,  et  hors 
le  fait  de  la  guerre,  anute  quelque 
vaitiijoau  ou  to  us  lod  vaLsheaux  qui  so 
trouvent  dans  un  port  ou  rade  de  ses 
dominions."  Droit  Com.  Mar.,  torn, 
iv.  p.  3G.  See  Aubert  i*.  Gray,  3  B.  & 
S.  163, 169. 

z  z 
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[part  in. 


When  detention 
resembles  cap- 
ture. 


/ 


^ 


Embargoes. 


^ 


When  it  is  upon 
tbe  subjects  of 
the  goyemment 
imposing  it. 


y 


but  merely  an  arrest,  or  detention  of  princes,  the  object  being 
not  to  make  prize,  but  to  purchase  com.* 

In  this  lies  the  grand  distinction  between  arrest  and  cap- 
ture. Capture  is,  as  we  have  seen,  the  forcible  taking  of  a 
ship,  &c.,  in  time  of  war,  with  a  view  to  appropriating  it  as 
prize.  Arrest  is  a  temporary  detention  of  ship,  &c.,  with  a 
view  to  ultimately  releasing  it,  or  repaying  its  value." 

Hence  the  detention  of  ships  in  port  after  declaration  of 
war  against  the  country  to  which  they  belong,  or  by  way  of 
reprisals,  rather  resembles  a  capture  than  an  arrest."  So, 
where  a  neutral  ship  is  arrested  at  sea  by  a  belligerent 
cruiser,  and,  imder  suspicion  of  having  enemy's  goods  on 
board,  is  carried  for  search  and  adjudication  into  a  hostile 
port,  as  the  result  may  be  the  condemnation  of  ship  and 
cargo,  but  more  especially  as  the  act  is  done  in  time  of  war, 
and  as  a  warlike  measure,  this  is  rather  to  be  esteemed  a 
capture  than  a  simple  arrest,  and  accordingly  is,  jprim4/acie, 
a  ground  of  abandonment.* 

Embargoes  are  the  most  common  cases  of  "arrests,  re- 
straints, and  detainments"  of  princes.  An  embargo  is  an 
order  of  government  (generally,  but  not  always,  issued  in 
contemplation  of  hostilities),  prohibiting  the  departure  of 
ships  or  goods  from  some  or  all  of  the  ports  within  its 
dominions." 

An  embargo  laid  by  a  foreign  government  upon  the  ships 
or  goods  of  any  other  than  its  own  subjects,  entitles  the 
assured  at  once  to  give  notice  of  abandonment,  and,  if  the 
embargo  continues  down  to  the  time  of  action  brought,  to 
recover  as  for  a  total  loss.  Thus,  where  a  neutral  ship 
and  stores,  insured  "  at  and  from "  an  enemy's  port,  were 
there  detained  by  an  embargo  laid  on  by  the  enemy 
in  the  port  of  loading,  and  continued  down  to  the 
time  of  action  brought,  the  assured  recovered  as  for  a  total 


/ 


1  Roccus,  not.  60,  cited  1  Emerigon, 
c.  ziL  s.  80,  p.  527. 

'  1  Emerigon,  qvLO,  ncpro. 

"  Ibid.,  and  see  2  Marsh.  Ins.  509. 
So  it  was  received  in  the  recent  case 
of  Fowler  v.  The  English  and  Scotch 


Marina  Ins.  Co.,  34  L.  J.  (C.  P.)  207. 

«  Barker  v.  Slakes,  9  East,  283 ;  and 
see  2  Marshall  on  Ins.  510;  1  Eme- 
rigon, c.  xii.  s.  80,  p.  523. 

*  1  Emerigon,  c.  xiL  a.  80,  p.  526. 


/ 
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loss,  under  a  count   for  loss  by   "arrest   and   restraint   of 
princes."  * 

This  also  is  the  law  of  our  Courts  in  case  of  erabargfo  laid 
upon  the  ships  of  its  own  subjects  by  a  foreign  government 
at  peace  with  this  country,  and  without  reference  to  it  at  the 
time  and  in  the  act  of  imposing  the  embargo.  A  cargo 
insured  in  this  country  but  belonging  to  a  Spanish  subject, 
and  loaded  on  board  a  Spanish  ship,  was  detained  and  un- 
loaded at  Corunna  by  the  Spanish  government,  for  the  pur- 
pase  of  converting  the  ship  into  a  transport  of  war  during 
the  hostilities  of  Spain  with  Morocco.  This  was  held  by  the 
Exchequer  Chamber  to  be  a  loss  for  which  the  underwriters 
were  liable.' 

There  appears  to  be  no  doubt,  that  if  a  British  ship  be 
arrested  or  seized  by  the  British  Government,  from  any  state 
necessity,  or  detained  in  port  by  a  British-laid  embargo,  this 
is  a  loss  for  which  the  underwriters  are  liable  as  a  deten- 
tion within  the  meaning  of  the  policy.^  Such,  accordingly, 
seems  to  have  been  the  opinion  of  our  Courts  in  a  case  where 
a  British  ship  was  seized  by  the  British  Government  and  con- 
verted into  a  fire-ship,^  and  in  another,  where  such  ship  was 
seized  and  taken  in  tow  by  a  British  man-of-war.'' 

In  fact,  there  seems  no  ground  of  distinction  in  this  respect,  P 
as  far  as  concerns  the  liability  of  the  underwriters,  between  an 
arrest  or  embargo  by  the  home  and  by  a  foreign  goveniinent. 
Accordingly,  the  modern  French  Code  of  Commerce  has 
decreed  that  "arrest  by  the  home  government  after  the  com- 
mencement of  the  voyage,"  is  a  ground  of  abandonment  ;^ 
and  the  later  French  jurists,  especially  Boulay-Rity/  and 
Estrangin,'  show  that  it  rests  on  precisely  the  same  ground 
as  an  arrest  by  foreign  powers. 

»  Rotchr.  Edie,  6  T.  R.  413.  teng  v.  Hubbard,  3  B.  &  P.  291,  302. 

'  Aubert  t».  Gray,  3  B.  &  S.  163,  *  Green  v.   Young,  2  Lord    Raym. 

169;  32  L.  J.  (Q  B.)  50;  ovemiUng  840;  Salk.  44  4. 

Conwsy  v.  Gray,  Ac,  10  East,  636,  and  *  Hagedorn  v. Whitmore,  1  Stark.  1 57. 

Campbell  r.  Innes,  4  B.   &  Aid.  423.  «  Art.  3C9,  370. 

See  Simeon  v.  Bazett,  2  M.  &  SeL  94,  '4  BoulayPaty,  Droit  Com.  Mar., 

and  Bazett  v,  Meyer,  S.  C,  in  error,  6  36-44,  and  237—240. 
Taunt.  824 ;  and  ante,  p.  681.  ®  Estrangin  on  Putliier,  no.  59,  pp. 

>  Dictum  of  Lord  Alvanley  in  Ton-  94,  95. 
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[part  in. 


Difference  by  tlie 
language  of  the 
policy. 


Wages  and  pro- 
▼laioiiB  during 
detention. 


/ 


/ 


In  French  law  the  risk  on  the  ship  does  not  commence 
until  she  has  sailed  on  the  voyage,  and  accordingly  the  lan- 
guage of  the  Code  is,  that  abandonment  may  be  made  on 
account  of  an  arrest  by  the  home  government  after,  but  not 
before,  the  commencement  of  the  voyage.* 

In  our  law  under  policies  **at  and  from  "  a  port,  the  risk  on 
the  ship  commences  while  she  is  at  the  port  undergoing  re- 
pairs, or  otherwise  preparing  for  the  voyage  insured  ;  and  there 
seems  no  doubt  that  if  a  ship  thus  insured  were  arrested  or 
detained  by  our  government  in  her  port  of  loading,  with  her 
cargo  on  board,  but  before  she  had  broken  ground  for  the 
voyage,  the  underwriter  would  be  liable  as  for  a  loss  by  arrest 
or  detention  under  such  a  policy.^ 

A  question  has  been  raised,  whether,  in  case  goods  are 
seized  by  a  friendly  power,  or  by  the  home  government  for 
state  necessities,  as  in  the  case  of  provisions  already  men- 
tioned, the  assured  can  recover  as  for  a  loss  by  arrest  and 
detention  ;  the  better  opinion  seems  to  be,  that  if  a  price  be 
paid  for  the  goods  equivalent  to  their  value  for  the  purposes 
of  insurance  (i.  e.,  their  prime  cost,  together  with  the  expenses 
of  insuring,  and  loading  them  on  board),  the  assured  can 
claim  nothing ;  if  less  than  this,  he  may  sue  for  the  diflFerence ; 
if  no  payment  be  made,  he  may  recover  as  for  a  total  loss.' 

An  arrest,  detention,  or  embargo,  does  not,  like  a  capture, 
break  up  the  voyage  under  the  charter-pai-ty,  or  at  once  put 
an  end  to  a  contract  of  affreightment ;  on  the  contrary,  the 
voyage  is  still  supposed  to  be  proceeding  on  its  former  terms ; 
the  period  of  detention  being  considered  as  a  portion  of  it.* 
Hence  wages  and  provisions  of  the  crew,  during  a  detention 
by  embargo,  are  not  chargeable,  by  our  law,  upon  the  under- 
writer on  ship,  as  they  are  of  those  ordinary  and  usual 
expenses  of  the  navigation  which  fall  exclusively  upon  the 


1  Co.  de  Com,  art  869,  870;  1 
Emerigon,  c.  zii.  8.  80,  528 ;  Pothier, 
d'Assur.  no.  59. 

^  Green  v.  Young,  Salk.  Hi;  Roich 
V.  Edie,  6T.  K.  413. 

«  Valin,  liv.  3,  t.  6,  art.  49,  p.  127 ; 
Pothier,   no.   57,  as   cited  and  com- 


mented upon  with  variouB  other  au- 
thorities by  Emerigon,  c.  xii  s.  83, 
vol  i  p.  548—545.  And  see  Aubert 
V.  Gray,  8  B.  &  S.  168,  169;  82  L.  J. 
(Q.  B.)  50. 

*  Maclachlan,  Shipping,  471. 


CHAP.  IL]  by   pirates   AND   ROBBERS. 

shipowner,  and  for  which  he  is  remunerated  out  of  the 
freight.^  The  principle  is,  that  the  shipowner,  in  consi- 
deration of  the  freight,  owes  the  services  of  the  crew  to  the 
freighter  during  the  whole  voyage,  and  consequently  also 
during  the  time  of  detention,  which  is  considered  to  make 
part  thereof.* 

In  France  the  Code  de  Commerce  provides  that  the  wages  F 
and  provisions  of  iii%  sailors  during  a  detention  of  princes 
shall  be  particular  average,  when  the  ship  is  chartered  for 
the  entire  voyage ;  ^  general  average  when  the  ship  is  hired 
at  so  much  per  month.*  The  reason  being,  that  as  in  the 
latter  case  the  owner  receives  no  freight  for  the  time  during 
which  the  ship  is  detained,  he  does  not  owe  the  services 
of  his  crew  during  such  time  to  the  freighters,  and  his  pro- 
viding such  services  is,  therefore,  an  extraordinary  expendi- 
ture for  the  general  benefit. 


Amongst  the  perils  which  the  underwriters  avowedly  take  ^ 
upon  themselves  in  our  common  printed  forms  of  policy,  are  tl 
those  of  "  pirates,  rovers,  and  thieves ;  "-^jlrst,  of  pirates 
and  raver's. 

Loss  thus  incurred  was  formerly  included  in  our  maritime    P 
law  amongst  the  general  perils  of  the  seas,*  and  probably 
would  still  be  held  to  be  so  ;  though,  as  piracy  is  one  of  the 
enumerated  perils,  the  point  is  of  less  importance. 

Where  a  meal  mob  on  the  coast  of  Ireland  violently 
boarded  a  corn-laden  ship,  suffered  her  to  run  on  a  reef  of 
rock»,  and  then  forced  the  captain  to  sell  tlie  corn  at  a  low 
price ;  Lord  Kenyon  held  this  an  average  loss  by  pirates.'' 


»  Eden  v.  Poole,  1  Park,  Ins.  117;  *  2  Roll.  Abr.  248,  pi.  10,  Comber. 

2  Marahall,  Ins.   730;   Robertson  v.  66,  cited  1  Park,  Ins.  137.  The  foreign 

Ewer,  1  T.  R.  127.  law   is  to  the  same  effect.     Santerna 

»  Benecke,  Pr.  of  Indem.  462;  Po-  de  Assec,  part.  3,  nos.  61—65;  Strac- 

thier,  des  Charte-Parties,  no.  85,  cited  cha,  Ciloas.  22,  cited  3    Kent,  Com. 

1  Emerigon,  p.  629.  303,  note.     See  Dean  v.  Hornby,  3  E. 

*  Art  403,  s.  4.  &  B.  180. 

*  Art  400,  a.  6,  ^  Nesbitt  r.  Luohiugton,  4  T.  R.  763. 
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[part  m. 


L088  by  crew  or 
paeiengers. 


ThieTeB. 


Robbery. 


In  the  United 
Rutcs. 


Under  the  risk  of  pirates  and  rovers,  the  underwriters 
are,  it  seems,  liable  for  a  mutinous  seizure  and  carrying 
away  of  the  ship  by  the  crew.*  Where  certain  Coolie  emi- 
grants on  a  voyage  from  Canton  to  Callao,  piratically  and 
feloniously  murdered  the  captain  and  part  of  the  crew,  and 
forcibly  carried  away  the  ship  and  the  rest  of  the  crew,  this 
was  held  an  act  of  piracy,  or,  at  all  events,  an  act  ejusdem 
generisy  and  covered  by  the  policy.*        • 

Secondly,  of  thieves. — ^The  theft  that  is  insured  against 
by  name  in  the  policy,  means  that  which  is  accompanied  by 
violence  {latrocinium),  and  not  simple  theft  {furtuvn) ;  it 
being  an  old  and  elementary  rule  of  the  law  of  insurance, 
that,  furtunfh  non  est  casus  fortuituSy  is  not  one  of  the  for- 
tuitous events  against  which  the  owner  may  seek  indenmity 
by  insurance,  but  one  which  the  law  presumes  might  have 
been  prevented  by  the  exercise  of  due  vigilance.* 

Robbery,  accompanied  by  violence,  and  committed  by 
strangers,  not  by  the  crew,  is  a  loss  for  which  the  under- 
writers on  the  ship  or  goods  are  liable  as  a  loss  by  rovers  or 
thieves  under  the  policy,  the  maxim  being,  that  latrodnium 
fatale  dainnum  sen  casus  fortuitus  est* 

It  has,  however,  been  decided  by.  Chancellor  Walworth,  in 
the  State  of  New  York,  that,  under  the  general  word 
"  thieves,"  in  the  common  form  of  policy,  the  assured  on  ship 
or  goods  may  recover  even  for  a  simple  theft  committed  on 
the  voyage  by  persons  belonging  to  the  ship.'     Chancellor 


*  Brown  r.  Smith,  1  Dow,  P.  C. 
849.  In  Dixon  v.  Reid,  5  B.  &  Aid. 
597,  such  I088  was  laid  as  loss  by  bar^ 
ratry,  which  seems  the  true  mode  of 
specifically  alleging  it. 

'  Naylor  v.  Palmer,  8  Exch.  Bep. 
739,  affirmed  in  error,  10  Exch.  Rep. 
382  ;  22  L.  J.  (Exch.)  329 ;  28  L.  J. 
(Ijizch.)  328.  See  Rleinwort  v,  She- 
pard,  28  L.  J.  (Q.  B.)  147 ;  1  K  A 
£.447,  where  similar  facts  were  held 
to  be  within  a  warranty— /rw  fi'om 
capture  and  teizure. 

'  See  all  the  learning  on  this  sub- 


ject collected  and  lucidly  arranged  by 
Emerigon,  c.  ziL  s.  29,  Vol  des  ^ffeU 
asturit,  vol.  i.  p.  524. 

*  Roccus,  not.  43,  dted  1  Eme- 
rigon, c.  xii.  8. 29.  So  held  in  English 
law,  Harford  v.  Maynard,  before  Lord 
Mansfield,  cited  1  Park,  Ins.  36. 

*  Atks  Ins.  Co.  V.  Storrow,  5,  Pauge, 
298;  aflSirmed  in  American  Ins.  Go. 
9.  Bryan,  26  Wend.  568,  in  the 
Sup.  C.  of  New  York,  and  this  case 
was  affirmed  in  error.  The  former  of 
these  cases  was  that  of  a  theft  without 
violence  from  the  Teasel  while  she  lay 


CHAP.  II.] 


BY   BARRATRY. 


Kent,  however,  in  a  note  rich  with  his  usual  variety  of 
learning  and  pregnant  accui'acy  of  expression,  shows  that 
this  doctrine  not  only  overrules  all  the  old  authorities  and 
text-books,  but  is  of  very  questionable  policy  when  applied 
to  the  owner  of  the  ship.^  In  this  country  it  cannot  be  con- 
sidered law.  To  obviate  all  doubt  as  to  the  constniction  of 
the  word  "  thieves,"  the  printed  forms  of  the  Boston  policy, 
instead  of  "  pirates,  rovers,  and  thieves,"  contain  the  words, 
"  pirates  and  assailing  thieves."  * 

If  shipwrecked  goods  are  plundered  by  wreckei*s  on  shore,  Pi 

W! 

this  was  held  by  Emerigon  and  Pothier,  and  has  been 
decided  in  this  country,  to  be  a  loss  for  which  the  asvsured 
on  goods  may  recover  under  a  count  for  loss  by  perils  of 
the  sea." 


As  Barratry  of  master  and  mariners  is  one  of  the  perils 
insured  against  in  our  common  printed  forms  of  policy,  the 
first  question  is  as  to  the  meaning  attached  to  the  word 
Bairratry  in  English  law.  Guided  by  the  etymology  of  the 
word,  which  seems  ultimately  to  have  been  drived  from  the 
Catalan  barat*  and  proximately  from  the  Italian  barratria,^ 
in  both  which  languages  it  conveyed  the  notion  of  fraud  or 
trick,  our  Judges  for  a  long  time  seem  to  have  considered 
that  fiuud,  or  criminal  knavery,  on  the  part  of  the  master  as 
against  the  owners,  with  a  view  to  benefit  himself  at  their 
expense,  was  an  essential  ingredient  in  barratry  as  insured 
against  in  English  policies.® 


L< 

tr 


at  the  wharf;  the  latter,  that  of  a 
theft  while  on  the  voyage.  Mr.  Phil- 
lips appears  to  accept  this  as  the  pre- 
vailing law  of  the  United  States  when 
the  word  asBailing  is  not  in  the  policy. 
ToLLno.  1106. 

1  3  Kent,  Ck>m.,  803,  note. 

'  Form  of  Boston  policy,  Vaucher, 
44. 

*  1  Emeiigon,  c.  zii.  s.  29,  citing 
Pothier,  d'Aoiurance,   no.  55;   Bon- 


drett  V,  Hentigg,  Holt,  149. 

*  1  Emerigon,  c.  xii.  a.  3,  p.  365. 

*  Per  Lord  Mansfield  in  Vallejo  v, 
Wheeler,  Cowp.  154. 

*  Thus,  in  the  earliest  English  case 
on  the  subject,  Knight  v.  Cambridge, 
8  Mod.  Rep.  231  (cited  8  East,  135), 
the  Court  considered  fraud  to  be  the 
substantial  matter  constituting  bar- 
ratiy.  So  Lee,  C  J.,  said,  '*  to  make 
barratry  it  must  be  something  of  a 


712 


LOSSES  UNDER  THE  POLICY 
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Definition  of 
barratry. 


Intent, 


Lord  EUenborough,  however,  in  an  elaborate  judgment^ 
reviewing  all  the  preceding  authorities,  established  the 
position  that  trick  or  knavery  in  the  sense  of  an^  imposition 
practised  upon  the  owners  by  the  master,  with  a  view  to 
promote  his  own  benefit  at  their  expense,  was  not  essential 
to  constitute  barratry  in  our  law ;  but  that  any  wilful  act  of 
known  criminality  or  gross  malversation,  though  not  intended 
to  the  owners'  prejudice,  nay,  even  though  intended  for  their 
benefit,  would  yet,  if  in  fact  it  operated  to  their  prejudice 
by  causing  the  loss  or  seizure  of  the  ship,  be^banratry  in  the 
master.^ 

Barratry,  then,  in  English  law,  may  be  said  tojpomprehend 
not  only  every  species  of  fraud  and  knavery  covinously  com- 
mitted by  the  master  with  the  intention  of  benefiting  himself 
at  the  expense  of  his  owners,  but  every  wilful  act  on  his  part 
of  known  illegality,  gross  malversation,  or  criminal  negU- 
gence,  by  whatever  motive  induced,  whereby  the  owners  or 
the  charterers  of  the  ship  (in^  cases  where  the  latter  are 
considered  owners  pro  terwpoi^e)  are,  in  fact,  damnified.' 

With  regard  to  intent,  some  acts  are  such  in  kind  and 
nature  as  to  appear  branded  on  the  outside  with  the  intent 
of  the  doer.  As  for  instance,  in  the  case  of  illegal  trading 
with  the  enemy,  or  cutting  the  ship's  cable  so  as  to  let  her 
drift  upon  the  rocks,  no  proof,  in  order  to  show  the  act  bar- 
ratrous, need  be  given  of  the  master's  having  acted  with  a 
fraudulent  intent  to  injure  his  owners ;  nay,  even  if  it  can  be 
shown,  as  in  the  case  of  trading  with  the  enemy,  that  it  was 


criminal  nature ;  **  Stamma  v.  Brown, 
2  Str.  1173.  "Barratry,-  said  Lord 
Mansfield,  **  must  partake  of  some- 
thing criminal,  and  must  be  com- 
mitted against  the  owner  by  the 
master  and  mariners  ;  *'  Nutt  v.  Bour- 
dieu,  1  T.  R.  oSO.  "  Whatever  is  by 
the  master  a  cheat,  a  fraud,  a  cozen- 
ing,  or  a  trick,  is  barratry;"  Vallejo 
V,  Wheeler,  Cowp.  164.  *' Barratry," 
{*ay.s  Aston,  J.,  in  the  case  last  cited, 
•  comprehends  every  species  of  fraud, 
kn  ivui-y,  or  criminal  conduct  in  the 


master,  by  which  the  owners  or 
freighters  are  injured;"  ibid.  155. 
See  also  the  dicta  of  Willes,  J.,  in 
Lockyer  v.  Oflaey,  1  T.  R.  Ji52. 

1  Earle  v.  Rowcroft,  8  East,  126 ; 
Hey  man  v.  Parish,  2  Camp.  149. 

*  The  tersest  and  (perhaps)  best 
definition  of  barratry  is  that  given  by 
Lord  Hardwicke  in  Lewen  v.  Suaaso 
(Postlethwaite's  Diet.  177,  tit.  Assur- 
ance), viz.,  that  it  is  *'  an  act  of  wrong 
done  by  the  master  against  the  ship 
and  goods." 


CHAP.  II.]  BY   BARRATRY. 

done  with  a  view  to  the  owner's  benefit,  yet,  if  against,  or  not 
in  consequence  of,  his  instructions,  it  will  still  be  barratry. 

On  the  other  hand,  where  the  act  itself,  as  in  cases  of  de-  P 
viation,  is  not  thus,  on  the  face  of  it,  criminal  or  fraudulent, 
proof  must  be  given  of  a  fraudulent  or  criminal  intent  on  the 
part  of  the  master  either  secretly  to  benefit  himself,  or  to 
injure  his  owners,  before  such  act  can  be  adjudged  barratrous.* 

It  must  also  be  carefully  borne  in  mind  that,  in  the  absence  '^ 
of  fraud,  nothing  but  acts  of  known  criminality,  gross  mal- 
versation, or  negligence  so  gross  as  to  be  clearly  fraudulent 
and  criminal,  can  amount  to  barratry.  Loss  arising  from  the 
ignorance  or  incompetence  of  the  captain,  from  a  mistake  as 
to  the  meaning  of  his  instructions,  or  misapprehension  of  the 
best  mode  of  carrying  them  into  effect,  can  never  amount  to 
barratry.  The  master,  in  fact,  before  he  can  be  proved  to 
have  acted  barratrously,  must  be  shown  to  have  acted  against 
his  better  judgment ;  if  he  merely  acted  up  to  the  best  of 
his  judgment,  however  bad,  this  is  not  barratry.* 

Thus,  where  the  captain  of  a  sea-damaged  ship,  before 
survey,  broke  up  her  ceiling  and  end-bows  with  crow-bars  and 
thereby  injured  her,  but  no  proof  was  given  of  his  having 
been  actuated  by  any  criminal  intent  in  so  doing,  Lord  Ellen - 
borough  said — "  To  constitute  barratry,  which  is  a  crime,  tlie 
captain  must  be  proved  to  have  acted  against  his  better  judg- 
ment ;  as  the  case  stands  there  is  a  whole  ocean  between 
you  and  barratry." ' 

Another  principle,  clearly  flowing  from  the  true  notion  of 
barratry  as  a  criminal  act  committed  by  the  master  against 
the  interest  of  the  owners  (whether  fraudulently  or  not),  is,  . 
that  no  act  can  be  barratrous  to  which  the  owners  have  in 
any  way  been  consenting  parties  ;  for  no  man  can  take 
advantage  of  his  own  wrong/ 

'  See  the  concluding  observations  '  Per  Lord  EUenborough  in  Todd 

of  Lord  EUenborough  in  Earle  v.  Row-  v.  Ritchie,  1  Stark.  240. 

croft,  8  East,  126,  139.  *  See    Stamma    v.    Brown,    2    Str. 

•  Phyn  r.  Royal  Exch.   Ass.  Co.,  7  1173;   Pipon   v.  Cole,   1  Camp.   434. 

T.  R.  5(i5  ;  Todd  r,  Ritchie,  1  Stark.  Yet  by  a  part-owner  against  his  co- 

240;  Bottomley  r.  Bovill,  5  B.  &  Cr.  owner  it  is  possible,  Jones  v.  Nichol- 

212.  son,  10  Exch.  28. 
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[part  in. 


Cases  of  loss  by 
barratry. 


Sailing  without 
paying  port 
dues,  or  in 
breach  of  an 
embargo. 


Wilfal  breach  of 
blockade. 


Kesistanoe  to 
right  of  search, 
or  attempt  at 
rescue. 


Illegal  trading. 


Having  thus  indicated  the  leading  principles  by  which  to 
determine  whether  a  loss  is  barratrous  or  not,  we  proceed 
to  examine  what  has  been  held  in  practice  to  amount  to 
barratry. 

In  the  earliest  case,  sailing  out  of  port  without  paying  port 
dues,  whereby  the  ship  and  goods  were  subjected  to  forfei- 
tui*e,  was  held  barratry ;  ^  and  so  sailing  out  of  port  without 
leave,  in  breach  of  an  embargo,  in  consequence  of  which  the 
owners  afterwards  sustained  a  loss,  in  respect  of  seamen's 
wages  and  provisions,  by  the  detention  of  the  ship,  was  ruled 
by  Buller,  J.,  and  not  denied  by  the  full  Court,  to  be  barratry." 

Intentional  breach  of  blockade,  by  sailing  towards,  into, 
or  out  of  a  blockaded  port,  without  the  knowledge  or  consent 
of  the  owners,  though  it  be  with  a  view  to  their  benefit,  is 
barratry.'  But  this  cannot  be  maintained  if  the  evidence  be 
quite  consistent  with  the  supposition  that  the  captain  acted 
either  ignorantly  or  in  obedience  to  orders  from  his  owners.* 

It  is  held  in  the  United  States,  seemingly  within  the  scope 
of  sound  principle,  that  the  loss  of  a  neutral  vessel,  consequent 
either  upon  a  wilful  resistance  of  the  right  of  search,  or  an 
attempt  to  rescue  her  when  rightfully  detained  and  sent 
in  for  examination  by  a  belligerent  cruiser,  is  a  loss  by 
barratry.* 

Illegal  trading,  when  the  cause  of  confiscation,  if  know- 
ingly carried  on  without  the  directions,  though  principally  for 
the  benefit  of  the  owners,  is  barratry. 


1  Knight  V.  Cambridge,  as  cited  by 
Lee,  C.  J.,  in  Stamma  v.  Brown,  2  Str. 
1174,  and  by  Lord  Ellenborough  in 
Earle  r.  Rowcroft,  8  East,  126,  135, 
136. 

«  Robertson  «.  Ewer,  1  T.  R.  127, 
cited  by  Lord  Ellenborough  in  Earle 
V.  Rowcroft,  8  Esst,  126, 139. 

*  QoldBchmidtv.Whitmore,8  Taunt 
508. 

*  Everth  v.  Hannam,  6  Taunt  375 ; 
2  Marsh,  72,  8.  (7.  The  American 
authorities  are  collected  by  Mr. 
Phillips,  vol.  i.  nos.  1067, 1068. 


*  Dederer  v.  Delaware,  Ins.  Co.,  2 
Wash.  C.  C.  Rep.  61 ;  WiUoocks  v. 
Union  Ins.  Co.,  2  Binney*s  Rep.  579, 
cited  1  Phillips,  no.  1068.  A  recog- 
nition of  the  principle  contained  in 
these  cases  is  attributed  to  BuUer,  J., 
in  Saloucci  v.  Johnson,  2  Park,  Ins. 
758,  cited  8  East,  129;  and  see Oarrels 
V.  Kensington,  8  T.  R.  230,  where  no 
count  was  inserted  for  loss  by  bar- 
ratry— a  circumstance  significantly 
remarked  by  Lawrence,  J^  p.  235. — 
Ed. 
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In  1804,  while  England  was  at  war  with  Holland,  an  Eng- 
lish ship  insured  for  a  slaving  voyage  from  Livei'pool  to  the 
Afi-ican  coast,  and  not  finding  a  good  market  in  the  British 
settlements  there,  put  into  D'Elmina,  a  Dutch  fort  where  the 
master  knew  it  was  illegal  for  him  to  enter,  and  exchanged 
his  cargo  for  slaves.  This  being  without  the  privity  of  his 
owners,  and  resulting  in  confiscation,  was  held  by  Lord  Ellen- 
borough  to  be  barratry.^ 

Upon  the  same  principle  it  is  barratry  if  a  merchantman  ( 
cruise  contrary  to   the  intentions   and   instructions   of  the 
owners,  the  ship  while  so  cruising  being  driven  ashore  in  a 
storm,  and  the  cargo  lost.' 

Smuggling  in  fraud  of  the  owners  is  barratry,  and  they  are  S 
entitled  to  recover,  notwithstanding  the  ship  is  only  insured 
"on  any  lawful  trade ; "  for  these  words  mean  the  trade  in 
which  the  ship  is  employed   by   her    owners,  and   not  any 
unlawful  commerce  in  which  the  captain  may  barratrously 
engage  without  their  concurrence.^      But  there  may  be  such  ^ 
gross  negligence  on  the  part  of  the  owners  as,  though  short  g 
of  guilty  connivance,  yet  deprives  them  of  the  assistance  of 
the  law  against  the  consequences.     Thus,  where  a  ship  had 
three  times  been  seized  after  three  successive  trips,  for  three 
distinct  acts  of  smuggling  by  the  crew,  the  owner  was  not 
allowed  to  recover  the  third  time.* 

If  the  ship  is   violently   carried   out   of  her    course,  and  1 
fraudulently  run  away  with  by  the  captain  and  crew,  this  is  ^ 
barratry,  from  the  moment  of  the  wilful  deviation.*     So  is  ® 
purposely  running  the  ship  on  shore,  without  justifying  ne- 
ce.ssity ;  *  or  fraudulently  procuring  the  ship  to  be  condemned 
and  sold.     In  this  latter  instance  the  act  of  barratry  (as  a 
"cause  of  action,"  under  the  Statute  of  Limitations)  dates, 
not   from  the   period   at  which  the  master  abandoned  the 
voyage,  or  even  from  the  condemnation  of  the    ship,  but 


»  Earle  v.  Rowcroft,  8  East,  126.  290 ,  Brown  v.  Smith,  1  Dow,  P.  C. 

*  Mo68  r.  Byrom,  6  T.  R.  379.  349 ;  Dixon  v.  Reid,  6  B.  &  Aid.  597  ; 
»  Hsvelock  V.  Hancill,  8  T.  R.  277.  1  D.  &  Ryl.  207. 

*  Pipon  ».  Cole,  1  Csmp.  434.  "  Soares    v.    Thornton,    7    Taunt. 

*  Falkner  v.  Ritchie,  2  M.  &  Sel.  628 ;  1  Moore,  373,  5.  C. 
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Misoondact  of 
the  master, 
though  not 
fraadalent. 


Nonfeasance  in 
extreme  cases. 


Not  so,  gross 
ifinomnce,  apait 
from  fraud. 


from  the  completion  of  the  transaction  by  her  delivery  and 
sale.* 

So  far  of  acts  which  were  manifestly  criminal  and  fraudu- 
lent, and  to  the  prejudice  of  the  owners  ;  but  in  the  absence 
of  covinous  fraud,  misconduct  amounting  to  gross  malversa- 
tion by  the  master  in  his  office,  if  it  be  to  the  prejudice  of 
hU  owners,  is  barratry. 

A  pilot  swore  that  the  captain,  who  had  before  refused  to 
sail  when  the  wind  was  fair,  persisted  in  doing  so,  contrary 
to  his  directions,  when  it  was  unfavourable ;  and  still  disre- 
garding the  pilot's  instructions,  cut  the  cable,  so  that  the  ship 
drifted  on  the  rocks ;  and  Lord  Ellenborough  held,  that  this, 
if  true,  would  amount  to  barratry." 

Nonfeasance  may  under  certain  circumstances  be  as  grossly 
wicked  as  a  direct  act  of  malevolence.  Thus,  if  a  master 
sees  another  in  the  act  of  scuttling  or  firing  the  ship,  and 
will  not  rise  from  his  berth  to  prevent  it,  he  is,  pi'imd 
facie,  chargeable  with  barratry  ;  for  it  is  a  breach  of  trust,  a 
fault,  an  act  of  infidelity  to  his  owners.' 

But,  short  of  this  criminal  degree  of  negligence,  no  loss 
occasioned  by  the  mere  ignorance,  incompetence,  or  careless- 
ness of  the  master  can  constitute  an  act  of  barratry.  Thus 
"  unless  accompanied  with  fraud  or  crime,  no  case  of  deviation 
will  fall  within  the  true  definition  of  barratry."  *  A  captain, 
whose  instructions  were  to  proceed  immediately  from  London 
to  Jamaica,  having  been  carried  by  currents  out  of  his  reck- 
oning to  a  point  between  the  Grand  Canary  and  TeneriiFe, 
whence  his  direct  course  to  Jamaica  was  south-west,  instead 
of  taking  that,  bore  up  north-west  to  Santa  Crilz,  which  was 
then  in  sight,  where  his  ship  was  laid  under  embargo  and 
condemned  as  prize.  The  jury  having  found  that  this  devia- 
tion was  not  fraudulent,  the  Court  held  it  not  barratrous. 
Lawrence,  J.,  said,  "  That  he  knew  of  no  case  in  which  it  is 
said  that  the  act  of  the  captain  is  barratrous  merely  because 


1  Hibbert  v.  Martin,  1  Camp.  538. 
^  Hey  man  v.  Parish,  2  Camp.  149. 
^  Per  JohnsoD,  J.,  in  the  American 
case  of  Patapsco  Ins.  Co.  v.  Coulter, 


8  Peter's  Sup.  Court  Rep.  222,  cited 
1  PhiUips,  Ins.  no.  1074. 

^  Per  Lord  Ellenborough  in  Earle 
V.  Rowcroft,  8  East,  126,  139. 
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it  is  against  the  interest  of  the  owners ;  it  must  be  done  witli 
a  criminal  intent;  the  jury  here,  having  negatived  fraud,  had 
negatived  criminality  ;  therefore  this  was  not  a  barratrous 
deviation.*'  *  So  taking  an  intermediate  voyage  contrary  to 
the  instructions  of  his  owners  is  not  barratry  if  done  by  the 
master  without  fi-aud.' 

On  the  other  hand,  if  the  deviation  be  in  fraud  of  his  duty  J- 
to  his  owners,  and  for  the  private  purposes  of  the  master,  this 
is  barratry  from  the  moment  the  ship  is  carried  out  of  her 
course.  Where,  therefore,  the  captain  of  a  ship  insured  from 
London  to  Seville,  sailed  for  Guernsey,  out  of  the  course  of 
the  voyage,  to  take  in  brandy  and  wine  on  a  smuggling 
adventure  of  his  own,  unknown  to  the  chai-terer  (who  Avas 
owner  'pro  hdc  vice),  and  the  night  after  sailing  sprung  a  leak, 
which  compelled  him  to  put  back,  and  ultimately  to  abandon 
the  voyage  ;  this  was  held  by  Lord  Mansfield  to  be  a  clear 
case  of  barratr}\'  Even  dropping  anchor  and  going  ashore 
in  a  boat  to  find  a  market  for  his  own  private  adventure  of 
negroes  on  board,  was  held  by  Lord  Kenyan  to  be  barratry 
in  the  captain,  commencing  from  the  moment  of  his  first 
going  out  of  his  coui*se  for  that  purpose.* 

Unreasonable  delay,  generally,  as  we  have  seen,  discharges 
the  underwriter,  as  a  variation  of  the  risk  ;  and  if  this  delay 
be  employed  by  the  captain  for  the  purpose  of  committing  an 
act  of  barratry  (as  by  an  elaborate  forgery  of  all  the  sliip's 
documents,  &c.),  then  the  detention  is  part  of  the  barratry 
for  which  the  underwriters  are  liable,  and  not  a  deviation  by 
which  they  are  excused.*  "  Criminal  delay,"  in  fact,  as  ex- 
pressed by  Burroughs,  J.,  "is  a  barratrous  act."*  It  is  there- 
fore essential  that  the  cause  of  the  delay  appear  to  have  been 
wilful* 

If  the  captain  is  compelled  by  the  mutinous  violence  of  B 


*  Phyn  r.  Royal  Exch.  Ass.  Co.,  7  ^  Rosa  v.  Hunter,  4  T.  R.  33. 

T.  R.  505.  6  Ro?cow  r.  Corson,  8  Taunt.  684. 

«  Bottomley  v,  BoviU,  5  R  &  Cr.  •  Ibid. 

210.  7  Bradford  v.   Livy,  Ry.  &  Mood. 

»  VaUejo  r.  Wheeler,  1  Cowp.  143 ;  831 ;  2  C.  &  P.  137. 
S.  C  Lofll,  645. 
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the  crew  to  deviate  from  his  course,  though  in  the  teeth  of 
express  instructions  to  the  contrary,  this  is  not  such  a  devia- 
tion as  discharges  the  underwriters,  nor  is  it  "  barratry  of  the 
master,"  although,  as  it  seems,  it  would  be  barratry  of  the 
mariners.^ 

There  have  not  been  many  decisions  as  to  what  will 
amount  to  barratry  by  the  mariners  ;  but  it  seems  quite  clear, 
that  when  any  crime  or  fraud  attended  by  or  producing  the 
loss  or  destruction  of  the  ship  is  committed  by  the  maiiners, 
under  such  circumstances  of  violence  or  treachery  that  it 
could  not  have  been  prevented  by  the  prudence  or  vigilance 
of  the  owner,  or  of  the  master  as  his  agent,  this  is  a  loss  by 
barratry  of  the  mariners.  On  the  contrary,  if  the  owner  or 
master  might  with  ordinary  force,  or  reasonable  vigilance, 
have  prevented  it,  this  is  not  a  loss  by  barratry  of  the 
mariners,  as  we  have  seen  in  the  case  where  the  ship  was 
confiscated  for  repeated  acts  of  smuggling  committed  by  the 
crew.* 

Where  four  of  the  mariners  conspired  with  some  prisoners 
of  war  on  board,  and  having  overpowered  the  master  and  the 
rest  of  the  crew,  ran  the  ship  ashore,  where  she  was  captured ; 
as  it  appeared  that  the  owners  and  master  had  not  been 
guilty  of  any  gross  negligence  in  failing  properly  to  secure 
the  prisoners  on  board,  this  was  held  to  be  a  loss  by  barratry 
of  the  mariners.'  And  the  judgment  was  the  same  in  a  case 
where  only  one  of  the  crew,  conspiiing  with  some  prisoners 
of  war  on  boai'd,  forced  the  captain  and  the  rest  of  the  crew 
ashore  and  ran  away  with  the  ship." 

The  rule,  in  fact,  is,  that  where  the  cause  of  the  loss  is  a 
superior  force,  originating  with  the  crew,  the  underwriters 
are  liable  as  for  barratry  by  the  mariners. 


1  See  the  case  of  Elton  v.  Brogden,  lastly,  by    Sir  James    Mansfield   in 

as  reported  in  2  Str.  1264,  and  com-  Scott  v.  Thompson,  1  B.'&.  P.  N.  R. 

mented  upon  by  Lord  Mansfield  in  186,  and  1  Park,  Ins.  194. 

Vallejo  V.  Wheeler,  1  Cowp.  154 ;  by  «  Pipon  v.  Cole,  1  Camp.  434. 

Lord  Alvanley  in  the  case  of  De  Feise  '  Toulmin  v.  Anderson,  1   Taunt 

V.  Stephens,  at  the  Cockpit,  as  deed  227 ;  Toulmin  v.  Inglis,  1  Camp.  421. 

2  Marshall,  Ins.  628,  note  (d);  and,  «  Bucks  v.  Thornton,  Holt,  40. 


CHAP,  II.]  BY   BARRATRY. 

In  considering  what  acts  amount  to  baiTatry,  we  have  seen  B 
that,  by  the  definition  of  the  term,  they  are  acts  done  by  the  is 
masters  and  mariners  in  fraud  of  their  duty  to  their  owners, 
— the  parties,  that  is,  who  are  general  owners  of  the  ship,  or 
the  freighters  who,  under  the  terms  of  the  charter-party,  are 
her  special  owners  for  the  voyage. 

No  act,  therefore,  can  be  barratrous  which  is  sanctioned  or  T 
authorised  by  those  who  are  either  the  absolute  owners  of 
the  ship,  or  her  owners  for  the  voyage.  "  For,"  as  Lord 
Mansfield  says,  "nothing  is  so  clear  as  that  no  man  can 
complain  of  an  act  to  which  he  himself  is  a  party."  '  And, 
in  another  place  he  says, — "  Barratry  is  sonlething  contrary 
to  the  duty  of  the  master  and  mariners,  in  the  relation  in 
which  they  stand  to  the  owners  of  the  ship.  An  owner 
cannot  commit  barratry ;  he  may  make  himself  liable  by  his 
fraudulent  conduct  to  the  owner  of  the.  goods,  but  not  as  for 
barratry  ;  and,  besides,  ban-atry  cannot  be  committed  against 
the  owner  with  his  consent."  * 

Upon  these  principles  it  has  been  decided  in  the  two 
following  cases,  that  the  owner  of  goods  cannot  recover  as 
for  a  loss  by  barratry  in  respect  of  any  act  of  the  master, 
however  criminal,  that  is  sanctioned  by  the  owner  of  the  ship. 

Stamma,  the  plaintifi*,  insured  goods  for  a  voyage,  in  s 
accordance  with  the  bill  of  lading,  from  Falmouth  to 
Marseilles,  but  learning  afterwards  that  the  ship  was  to 
touch  at  Genoa,  Leghorn,  and  Naples  before  putting  into 
Marseilles,  he  protested  against  it ;  nevertheless,  the  ship,  by 
the  owner  8  directions,  did  put  into  these  ports  first,  and  was 
blown  up  by  a  Spanish  ship  on  her  way  back  to  Marseilles. 
The  plaintiflF  sued  for  this  as  a  loss  by  barratry  ;  but  it 
was  held  that  he  could  not  do  so,  as  the  master  in  what  he 
had  done  had  acted  consistently  with  his  duty  to  his  owners, 
and  with  their  privity.' 

'  Cowp.  mS.  V.  Nicholson,  10  Exch.  28. 

■  Per  Lord   Manfifield  in  Nutt  v.  »  Stamma  v.  Brown,  2  Str.  1173. 

Bourdieu,  1  T.  R.  823.     This  refers  See    the    remarks    of    Lord    Ellen- 

to  the  case  of  a  sole  owner :  a  part  borough,  8  East,  126, 135,  136. 
owner  may  commit  barratry  :   Jones 
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[part  in. 


Nntt  V,  Boar* 
dieu. 


Charterer. 


A  master  who  is 
owner. 


The  equitable 
owner. 


The  master  of  a  French  ship,  at  the  instigation  and  by  the 
direction  of  his  owner,  who  sailed  on  board,  fraudulently 
signed  false  bills  of  lading,  by  which  he  made  goods, 
originally  consigned  to  another  firm,  deliverable  to  the  house 
of  which  his  owner  was  a  partner,  and  the  goods  under  these 
false  bills  of  lading  were  delivered  to  his  owner's  firm,  and 
never  paid  for.  The  shipper  of  the  goods  sued  for  their 
value  under  a  count  for  a  loss  by  barratry,  but  the  Court 
held  that  no  such  cause  of  action  existed  in  the  case.* 

Upon  the  same  principle.  Lord  Ellenborough  held,  that  the 
owner  of  a  ship,  which  had  been  chai-tered  for  the  voyage,  could 
not  recover  under  a  count  for  barratry^for  a  loss^'occasioned  by 
an  illegal  act  of  the  charterer's  agent,  such  as,  peruse,  would 
have  amounted  to  barratry.  "  If  I  give  the  dominion  of  my 
ship  to  a  charterer,"  said  his  Lordship,  "  his  acts  are  my  acts : 
and  in  this  case  Kendal,  whose  orders  the  master  implicitly 
obeyed,  according  to  his  instructions,  was,  in  point  of  law, 
the  agent  of  the  plaintiff.  Therefore  the  loss  arose  from 
following  his  own  orders,  and  there  is  no  pretence  for 
imputing  it^.barratiy."  > 

Upon  the  same  principle  it  is  clear  that  barratry  cannot 
be  committed  by  a  master  who  is  himself  owner  or  general 
freighter  of  the  vessel.  But  this  is  for  the  underwriters  to 
show  ;  it  is  sufficient  for  the  assured  to  have  made  out  an  act 
primd  facie  barratrous.* 

Where  the  captain  was  general  owner  of  the  ship  which 
he  had  bottomried  and  mortgaged,  but  of  which  he  still  had 
the  control  and  navigation,  Lord  Hardwicke  held  that  he 
could  not  commit  barratry,  so  as  to  give  the  assured  on  goods 
a  claim  against  his  underwriters  as  for  a  loss  by  barratry.^ 
So,  where  the  master  had  given  his  promissory  note  for  the 


1  Kutt  V.  Bounlleu,  1  T.  R.  828. 

'  Hobba  V.  Hannam,  8  Camp.  98, 
94.  In  2  Selw.  N.  P.  973, '  a  case 
of  Boutflower  ^v.  (  Wilmer  Lb  cited, 
in  which  the  point  decided  was,  that 
the  owner  may  r<MX>ver  for  an  act  of 
barratry  committed  by  the  master 
with  the  privity, of  the  freighter;  but 


the  distinction  between  these  two 
cases,  supposing  both  can  be  sup- 
ported, must  depend  on  the  terms  of 
the  respective^  charter-parties,  which 
are  not  given  in  either. 

*  Ross  V.  Hunter,  4  T.  R.  88. 

4  Lewin  v.  Suasso,  PosUethwaite's 
Diet.  art.  Assurance,  p.  147. 
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amount  of  the  purchase-money  of  a  vessel,  which  was 
indorsed  by  another  person  to  whom  the  bill  of  sale  was 
made  out  and  in  whose  name  the  ship  was  registered,  as  a 
collateral  security,  it  was  held,  in  the  United  States,  that  the 
master,  under  these  circumstances,  having  an  equitable 
interest  in  the  ship,  could  not  commit  barratry.* 
The  fact  that  the  captain  is  also  supercargo,  or  consigtiee  of  A  master  who  is 

/•     1  1  •     9  1        supercargo  or 

the  cargo,  will  not  prevent  the  owner  oi  the  ship,^  or  the  consignee. 
owner  of  the  goods  from  recovering  for  loss  by  his  barratrous 
acts ;  for  they  are  not  committed  in  his  character  of  consignee 
or  supercargo,  but  in  his  character  of  master  of  the  vessel,  a 
character  which  he  cannot  lay  aside  until  the  entire  comple- 
tion of  the  risk.' 

But  barratry  against  his  co-owners  may  be  committed  by  a  A  master  who  Ib 
master  who  is  part  owner.  Hence,  where  the  master  being  part 
owner,  sold  the  ship  and  cargo,  and  appropriated  the  proceeds 
to  his  own  use,  it  was  held,  that  this  was  a  loss  insured  against 
by  the  words  "  barratry  of  the  master,"  and  per  Martin,  B.,  also 
by  the  words  '*  all  other  perils,  losses,  and  misfortunes."  * 

The  ownership  p7'0  hdc  vice  of  a  freighter  is  a  question  Where  freight«>r 
dependent  mainly  upon  the  true  construction  and  effect  of  J^cc?  "^^  ^ '^'^ 
the  whole  of  the  charter-paiiy  by  which  in  each  case  his  re- 
lation with  the  vessel  is  created.     As  far  as  relates  to  the 
dominion  they  confer  over  the  ship,  charter-parties    are  of 
three  kinds : — 

1.  Either  the  contract  is  locatio  apeHs  vehendarum  mer- 
oium — a  mere  covenant  to  carry  the  charterer's  goods  in  the 
owner's  ship  either  at  a  gross  sum,  or  so  much  per  ton,  &c. : — 
or,  2.  It  is  locatio  navia  et  operaimon  magistri — a  letting  of 
the  ship  in  a  state  fit  for  the  purposes  of  mercantile  adventure, 
i.  e.,  with  the  master  and  mariners  on  board,  as  well  as  all 
other  means  necessary  for  her  navigation  : — or  3,  (which  is 
a  much  less  frequent  case,)  It  is  locatio  navis — an  absolute 

*  Barry  r.    Louisiana  Ins.  Co.,  11      Commercial    Ins.    Co.,  11    Johnson's 
Martin  N.  S.  630.  Rep.   40,  cited  1   Phillips,  Ins.,    no. 

"  Earle  r.  Rowcroft,  8  East,  126.  1080.     See  also  4  Boulay-Paty,  76. 

*  1  Emerigon,  c.  xi.  s.  3,  p.  370;  ^  Jones  r.  Nicholson,  10  Each.  2B; 
uid  see  the  American  ca.'^es,  Kendrick      23  L.  J.  (Exch.)  830. 

f.  Delafield,  2   Caines,  €7;   Cook  v. 

3  A 
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[PABT  ni. 


Firat  class. 


Second  class. 


Third  class. 


demise  of  the  ship  herself  with  her  furniture  and  apparel, 
leaving  the  master  and  mariners  to  be  hired,  paid,  and 
victualled  by  the  charterer. 

Now,  in  the  first  and  last  of  these  cases,  the  question  d 
the  charterer's  ownership,  in  relation  to  the  master  and 
mariners,  presents  no  difficulty.  In  the  first  case  it  is  quite 
clear  that  he  has  no  such  ownership,  the  entire  possession  of 
the  vessel,  and  the  management  and  contiol  of  the  captain 
and  crew,  resting  with  the  general  owner.  In  the  last  case 
it  is  equally  clear  that  the  charterer  is  invested  mth  the 
absolute  dominion  of  the  ship  for  the  voyage,  and  stands  in 
relation  of  owner  to  the  captain  and  crew,  whom  he  appoints, 
and  who  act  under  his  control. 

It  is  in  the  second  case  that  the  difficulty  has  mainly 
arisen.  With  regard  to  this  class  of  charter-parties  it  may 
be  laid  down,  that  wherever,  from  the  whole  tenor  of  the 
instrument,  without  paying  any  undue  regard  to  particular 
expressions,  such  as  "  demise  and  let,"  &c.,  it  may  fairly  be 
collected  to  have  been  the  intention  of  the  parties  that  the 
charterer  should  have  the  substantial  control  and  exclusive 
use  of  the  ship  for  the  voyage, — this  will  constitute  him 
owner  pro  hdc  vice  (at  all  events,  in  relation  to  barratry), 
although  the  master  and  crew  may  be  appointed  and  paid  by 
the  general  owner.  The  possession  or  control  thus  exercised 
by  the  general  owners  over  the  master  and  mariners,  such  as 
it  is,  being,  in  the  words  of  Lord  Ellenborough,  "  not  retained 
by  them,  in  order  to  restrain  or  interfere  with  the  full  and 
free  use  of  the  ship  which  they  have  let  to  hire  for  a  term, 
but  as  subsidiary  and  subservient  to  such  use."  ^ 

Without  further  reference  to  the  cases  on  the  general 
question,  we  proceed  to  examine  those  in  which  the  question 
has  been,  whether  the  charterer  is  so  far  constituted  owner 
for  the  voyage  as  that  baiTatiy  may  be  committed  against 
him  by  the  master  and  mariners,  even  with  the  privity  or 
instrumentality  of  the  general  owner. 


^  Per  Lord  Ellenborough  in  the  the  fluctuation  of  opinion  in  respect 
Trinity  House  v.  Clark,  4  M.  &  Bel.  of  it  pointed  out,  Maclachlan,  Ship- 
288.    See  this  question  examined  and     ping,  S07,  et  teq. 
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In  the  first  case,  of  Vallejo  v.  Wheeler,  Willes,  the  general  Vi 
owner  of  a  ship,  had,  through  Brown,  his  captain,  chartered 
her  to  Darwin  for  a  voyage  from  London  to  Seville/  Darwin 
put  her  up  as  a  general  ship,  and  several  merchants,  amongst 
others  the  plaintiff,  sent  goods  by  her,  for  which  they  were  to 
pay  freight  to  Darwin :  the  terms  of  the  charter-party  are 
not  set  out,  but,  it  seems,  the  master  and  mariners  were 
hired  and  victualled  by  Willes,  the  general  owner.  On  the 
voyage,  the  master,  with  the  privity  of  Willes,  but  without 
the  knowledge  of  Darwin,  went  out  of  his  course,  to  smuggle 
wine  and  brandy  on  a  private  adventure  of  his  own,  and 
sprung  a  leak  by  the  way.  Lord  Mansfield  held,  this  act  of 
the  master's,  although  done  with  the  privity  of  the  general 
owner,  was  an  act  of  barratry  towards  Darwin,  for  which  the 
a&sured  on  goods  might  recover.' 

In  the  next  case,  Soares  &  Co.,  of  London,  chartered  from  ?< 

Pontes,  the  owner  and  commander,  a  Portuguese  brig,  among 

other  performances — ^to  take  on  board  at  Pernau,  on  account 

of  Soares  &  Co.,  100  tons  of  flax,  to  be  delivered  at  Oporto, 

Soares  &  Co.  to  be  at  liberty,  if  they  chose,  to  fill  her  up  with 

goods,  over  and  above  the  100  tons,  the  freight  being  payable 

at  so  much  per  ton.     The  master  and  crew  were  hired,  paid, 

and  victualled  by  the  owner.     The  ship,  commanded  for  the 

voyage  by  Gouvea,  a  Portuguese,  was  entirely  filled  up  at 

Pernau  with  goods  by  the  agents  of  Soares  &  Co.,  on  their 

account.     On  her  voyage  back  she  put  into  Deal  to  repair  a 

leak,  where  Font^s  came  on  board,  and  took  the  command  of 

her,  and  shortly  afterward,  Gouvea  assenting,  wilfully  ran  her 

ashore,  by  means  of  which  the  cargo  was  wholly  lost. 

Gibbs,  C.  J.,  held,  that  as  Soares  &  Co.  had  completely 
filled  up  the  ship  with  their  own  goods  at  Pernau,  the  ship 
was  thenceforth  under  their  complete  control,  "to  require 
her  to  proceed  without  the  control  of  any  other  person, 
except  themselves,  to  her  place  of  destination."     At  the  time 

'  The   names  are  reyersed  in  the      dieu,  1  T.  R  823,  330. 
report  in  Cowper ;  but  the  error  ia  cor-  '  Vallejo  v.   Wheeler,  Cowp.  143; 

i«cted  by  Buller,  J.,  who  had  been  of      S.  C,  better  reported  in  Lofft,  G45. 
counael  in  the  cauee,  in  Nutt  v.  Bour- 

3  A  2 
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of  the  loss,  accordingly,  they  were  exclusive  owners ;  and  the 
act  which  produced  the  loss  having  been  committed  without 
their  concurrence,  though  with  the  connivance  of  the  general 
owner,  was,  as  against  them,  barratry.' 

This  case,  therefore,  decides  that  whenever  charterers  are 
BO  circumstanced  at  the  time  of  loss,  as  to  have  a  right  to  the 
complete  control  and  management  of  the  ship,  they  are 
owners  for  the  purposes  of  barratry,  and  barratry  may  be 
committed  against  them  with  the  connivance  of  the  general 
owners. 

The  principle  of  decision  adopted  in  the  American  cases  on 
this  subject  appears  to  be  somewhat  different  from  our  own, 
and  the  charterer  there  seems  not  to  be  considered  owner  for 
the  purposes  of  barratry,  except  in  those  comparatively  rare 
cases  where  the  ship  is  absolutely  demised,  and  the  master 
and  mariners  are  hired,  paid,  and  victualled  by  him.' 

What  aastaina  Loss  by  barratiy  seems  to  form  an  exception  to  the  general 

Josa'^rba^i.  ^^^  ^f  ^^^^^  proximo  rum  remota  apectatur.      It  is  not 

necessary  (it  hardly  ever  is  the  case,  in  fact)  that  the  barra- 
trous act  should  be  the  proximate  cause  of  the  loss.  If  there 
have  been  barratrous  conduct  on  the  part  of  the  master  and 
mariners,  and  a  loss  subsequently  happens  as  a  remote, 
though  not  a  direct,  consequence  of  the  barratry,  or  if  the 
barratrous  act  have  only  been  a  co-operative  cause  of  loss,  in 
conjunction  with  some  other  peril,  this  is  enough  to  entitle 
the  assured  to  recover  under  a  count  for  barratry. 

Indeed,  it  might  be  inferred  from  the  language  of  Lord 
Mansfield,  in  Vallejo  v.  Wheeler,  that,  even  though  the  sub- 
sequent loss  be  in  no  degree  referable  to  the  act  of  barratry, 
the  loss  may  be  recovered  as  a  loss  by  barratry ;'  but  the 
case  before  the  Couiii  by  no  means  bears  out  such  an  infer- 
ence. The  true  position  seems  to  be,  that  the  loss  ought  to 
be  referable,  at  all  events,  in  the  way  of  remote  consequence, 

1  Soares  v.  Thornton,  7  Taunt.  627;  '  *' Whether  the  loss  happened  in 

8.  C.,l  Moore,  373.  the  act  of  barratry,  that  ia,  during  the 

'  See  the   American  deciaions,    1  fraudulent  voyage,  or  after  it,  is  im- 

Phillips,  Ina,  no.  1083.  materiaL"    1  Cowp.  155. 
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to  the  prior  act  of  barratry,  although  not  necessarily  in  the 
way  of  immediate  and  direct  effect. 

Thus,  a  ship  dashed  to  pieces  by  the  winds  and  waves, 
after  drifting  on  the  rocks  in  consequence  of  the  barratrous 
act  of  the  captain  in  cutting  her  cable,  is  a  loss  by  perils  of 
the  sea  or  by  baiTatry.*  A  ship  captured  by  the  enemy 
through  a  barratrous  agreement  with  her  captain  is  a  loss  by 
capture,  or  by  barratry.'^ 

Goods  seized  in  consequence  of  the  captain's  barratrous 
breach  of  blockade,  and  condemned  as  enemy's  property,  are 
recoverable  as  a  loss  "  by  barratry,"  notwithstanding  the  fact 
on  the  face  of  the  sentence  of  condemnation.* 

On  the  contrary,  a  foreign  sentence  of  condemnation  for 
breach  of  blockade,  is  not  conclusive  evidence  of  barratry, 
for  the  breach  might  have  been  committed  in  ignorance.* 

If,  indeed,  the  loss  be  merely  barratrous,  it  is  not  recover- 
able under  an  allegation  of  another  description  of  peril* 

Barratry,  as  the  word  is  employed  by  the  Italian  jurists,  F 
and,  generally  speaking,  in  all  the  continental  ordinances  and 
policies,  except  the  French,  means,  as  it  does  in  our  law,  the 
wilful  and  criminal  misconduct  of  the  master  and  mariners, 
and  not  their  mere  fault  or  negligence.  Non  omnis  navarchi 
culpa  est  barrataria,  sed  solum  tunc  ea  dicitur,  quando  com- 
mittitur  cum  praeexistente  ejus  machinatione,  et  dolo  prae- 
ordinato  ad  casum.*  Taken  in  this  sense,  it  is  a  risk  which 
is  not  insured  against  by  the  common  fonns  of  several  of 
the  foreign  policies ;  although  it  may,  of  course,  be  made  the 
subject  of  insurance  by  express  stipulation.'  Barratry  of  the 
master  and  mariners  is  expressly  excepted  in  the  policies  of 


1  Heyman  v.  Parish,  2  Camp.  149.  man  v.  Pariah,    2   Camp.  151.     See 

'  Arcangelo  v.  Thompson,  2  Camp,  also  as  to  this  point  Walker  v.  Mait- 

820.  land,  5  B.  &  Aid.  171 ;  Blyth  v.  Shep- 

'  Goldschmidt     v,    Whitmore,     3  herd,  9  M.  &  W.  763. 

Taunt.  608.  *  Casaregis,  Disc.  1.  no.  77,  cited  1 

*  Everth  r.  Haaoam,  6  Taunt.  375;  Emerigon,  c.  xii.  s.  12,  p.  365. 

2  Marshall,  R.  72.  ^  See  the  Qeuoa  Commercial  Code, 

*  Per  Lord  Ellenborough  in  Hey-  2  Magens,  67}  no.  154. 
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Spain,  Portugal,  and  Alexandria.*  It  is  not  insured  against, 
without  express  written  stipulations,  in  those  of  Genoa, 
Leghorn,  and  Naples,  nor,  in  fact,  in  any  port  in  the  whole 
range  of  the  Mediterranean  coast  except  Marseilles,  and  then 
only  in  insurances  on  French  ships.'  On  the  other  hand, 
in  the  policies  of  the  Dutch,  German,  Danish,  Swedish, 
and  Baltic  ports,  it  is  generally  insured  against,  with  some 
slight  variations  :  thus,  the  Amsterdam  policy  insures  against 
the  fault  of  the  master  and  mariners,  the  circumstance 
occurring  withoxit  the  co-operation  or  knowledge  of  the 
assured.* 

A  clause  is  inserted  in  the  Boston  (United  States)  policies, 
excepting  in  terms  the  case  in  which  the  assured  is  owner ; 
it  runs  thus  : — "  Barratry  of  the  master  (unless  the  assured 
be  owner  of  the  vessel)  and  of  the  mariners."  *  With  this 
exception  the  policies  of  the  United  States,  like  our  own, 
insure  generally  against  the  "  barratry  of  master  and 
mariners." 

In  France  the  Code  de  Commerce  declares,  by  its  353rd 
Article,  that  "  the  insurer  is  not  chargeable  for  the  malver- 
sations and  faults  of  the  captain  and  crew,  known  under  the 
term  barratry  of  the  master,  unless  there  be  a  stipulation  to 
the  contrary." 

It  appears  that  the  commissioners  who  digested  the  Code, 
had  intended  to  confine  the  word  barratry  to  the  sense  of 
wilful  and  criminal  misconduct  ("prevarication") ;  but,  on 
the  strong  representations  of  the  Royal  Court  of  Bennes, 
they  altered  their  intention,  and,  under  the  word  "  fautes," 
gave  it  its  old  extent.'  Boulay-Paty  and  Pardessus,  ac- 
cordingly inform  us  that  the  word  barratiy  in  French  law 


^  See  Yaucher's  Guide,  Alexandria 
policy,  p.  1 ;  Cadiz  policy,  p.  50; 
Lisbon  policy,  p.  84. 

*  See  Yaucher,  Comparative  Table 
of  Risks  insured  against,  no.  1 ;  and 
Introduction,  p.  zL 

'  Amsterdam  Policy,  Yaucher,  p.  7. 

*  Boston  Policy,  Yaucher,  p.  44. 
Emerigon  laid  it  down  as  a  rule  of 
the   law  maritime,  that   the  under- 


writers on  ships  could  not  be  liable 
for  barratry  of  a  captain  appointed  by 
the  assured  (shipK)wn«r) ;  but  Boulay- 
Paty,  who  examines  the  ifhole  ques- 
tion, shows  that  this  is  erruneous :  1 
Emerigon,  c.  xii.  s.  8,  p.  367,  ^  ieq  ; 
Comment,  of  Boulay-Paty,  iHd,  p. 
871,  and  see  his  Droit  Mar.,  torn.  iv. 
p.  74,  et  seq, 
»  4  Boulay  Paty,  Droit  Mar.  C2. 
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has  the  same  meaning  since,  as  it  had  before  the  Code,  and 
embraces  every  fault  of  the  master  or  mariners  by  which  a 
loss  is  occasioned,  whether  arising  from  fraud,  negligence, 
unskilfulness,  or  mere  imprudence.^ 

Those  who  wish  to  see  to  what  extent  ban-atry  in  this 
sense  is  insured  against  in  French  policies,  cannot  do  better 
than  refer  to  the  veiy  useful  guide  of  Mr.  Vaucher  on  Marine 
Insurances. 


ii 


y 


At  the  end  of  the  enumeration  by  name  of  the  different   "  All  other 

,  .  ,       .  ,  .  losses  or  misfor- 

losses  against  which  the  underwriter  undertakes  to  protect  tunes." 
the  assured,  are  added  the  words  "  and  of  all  other  perils, 
losses,  or  misfortunes,  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  goods,  merchandizes,  and 
«hip,  &c.,  or  any  part  thereof." 

This  general  and  sweeping  clause,  it  is  now  decided, 
covers  other  cases  of  marine  damage,  of  the  like  kind  with 
those  specially  enumerated,  and  occasioned  by  similar  causes. 
Thus,  Lord  Ellenborough,  in  the  first  case  on  the  effect 
of  this  clause,  held  that,  where  one  British  ship  had  fired 
upon  and  sunk  another,  mistaking  her  for  an  enemy,  this, 
though  not  a  loss  by  perils  of  the  sea,  fell  within  the  scope  of 
the  general  clause,  and  was  recoverable  under  a  special  alle- 
gation of  the  cause  of  loss  as  it  really  occurred.-  The  same 
was  the  decision  in  the  case  of  dollars  thrown  overboard  by 
the  master  at  the  moment  of  being  captured,  to  prevent 
them  falling  into  the  hands  of  the  enemy .^  So  in  the  case 
where  a  ship  in  a  graving  dock  was  blown  over  by  the  wind 
and  injured/  And  so,  where  a  ship  was  bilged  and  rendered 
incapable  of  pursuing  her  voyage  by  the  accidental  giving 
way  of  her  tackle  and  supports,  in  the  act  of  being  moved 
out  of  a  dock  into  which  she  had  been  put  for  repairs,  out  of 
the  ordinary  course  of  her  voyage.* 

*  Ibid.;8Pard6Mus,DroitCom.,  no.  398. 

772.  *  Phillips  v.  Barber,  5  B.  &  Aid  161. 

«  Cullen  r.  Butler,  5  M.  &  Sel.  461.  *  Devaux  v.  J'Anson,  5  Bing.  N. 

'  Batler  v.   WUdman,  8  B.  &  Aid.  C.  519. 
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On  the  same  principle,  where  an  insurance  was  effected 
on  goods  ''  at  and  from  London  by  land  carriage  to  Har- 
wich, and  thence  by  packet  to  Gottenburg,"  it  was  held, 
that  the  loss  of  these  goods  in  the  course  of  their  land 
carriage  from  London  to  Harwich  was  recoverable,  under 
a  special  count,  the  policy  being  in  the  common  printed 
form.* 


Losees  which  tin       The  assured,  as  a  general  principle,  may  recover  from  the 

the  legal  or  neoes-  i  •.         •  ±       /•  ^  t  t^ 

■ary  consequences  Underwriter   m    respect   01    any   extraordinary   expenditure 
ofthej^nls  ^hich  he  has  been  necessitated  to  incur  in  consequence  of 

insured  against*  ^ 

any  of  the  perils  insured  against ;  and  also  in  respect  of  all 

charges  or  contribations  which,  either  by  the  law  of  the  land, 
or  the  general  law  maritime,  are  attached  as  a  direct  legal 
consequence  to  these  perils. 

Thus,  he  is  liable  to  the  assured  in  respect  of  sums  which 
the  latter  has  been  compelled  to  pay  by  way  of  general 
average  contribution,  or  by  way  of  salvage,  or  in  reclaiming 
captured  property,  or  in  repairing  damage  done  to  the  ship 
by  the  perils  insured  against,  &a 

The  subject  of  general  average  contribution  is  of  too  great 
extent,  and  has  too  important  a  connection  with  the  law  of 
Marine  Insurance  to  be  treated  of  incidentally  in  this  place, 
and  must  be  reserved  for  a  separate  chapter.* 

Salrage.  With  the  subject  of  salvage,  except  so  far  merely  as  it 

concerns  the  assured  and  the  underwriters,  I  do  not  propose 
to  deal ;  the  whole  doctrine  having  been  discussed  in  several 
well-known  Treatises  on  shipping,  to  which  branch  of  the 
law  maritime  its  consideration  more  properly  belongs. 

The  liability  of  the  underwriter  for  salvage  depends  not 
upon  his  having  engaged  to  indemnify  against  it  by  any 
express  words  in  the  policy,  but  upon  its  being  made  by  the 
law  of  the  land,  or  the  general  law  miaritime,  a  direct  and 

1  Boehm  r.  Combe,  2  M.  &SeL  172.        »  SeepoBi,c.iv.aDdpo6t,p.  7iO:note. 
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immediate  consequence    of    perils  against   which    he   does 
insure. 

Hence,  in  order  to  recover  salvage  expenses,  the  assured 
need  not,  and,  in  fact,  ought  not,  to  declare  for  loss  by  the 
payment  of  salvage ;  but  he  should  declare  as  for  that  species 
of  loss  which  occasioned  the  payment  of  salvage — as,  for 
loss  by  perils  of  the  sea,  in  case  of  salvage  fi'om  shipwi-eck  : 
for  loss  by  capture,  when  the  salvage  is  a  remuneration  to 
re-captors.* 

Before  an  action  will  lie  for  a  loss  by  payment  of  salvage 
upon  a  re-capture,  the  amount  of  such  salvage  must  have 
been  ascei*tained  by  the  decision  of  a  Court  of  Admiralty ; 
and  the  plaintiff  cannot  legally  make  out  his  claim  against 
the  underwriter  for  a  partial  loss  in  respect  of  this  kind  of 
salvage  without  producing  the  proceedings  of  the  Admiralty 
Court,  to  show  the  amount  of  the  salvage,  and  expenses  for 
which  the  underwriters  are  liable.' 

So  much,  then,  for  the  liability  of  the  underwriters  in  E 
resf>ectof  losses  incurred  by  the  assured  in  having  to  pay  a 
salvage  properly  so  called. 

There  is  another  species  of  liability  totally  distinct  from, 
but  sometimes  confounded  with,  that  just  considered  ;  the 
liability,  I  mean,  which  the  underwriters  take  upon  them- 
selves, by  their  own  express  stipulation  in  the  policy,  wherein 
they  authorize  "the  assureds,  their  factors,  servants,  and 
assigns,  to  sue,  labour,  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery "  of  the  thing  insured, 
without  prejudice  to  the  insurance  ;  and  pledge  themselves 
"  to  contribute  to  the  charges  thereof,  each  one  according 
to  the  rate  and  quantity  "  of  his  subscription. 

Under  this  clause,  in  all  cases  wherein  the  assured  has 
given  notice  of  abandonment  which  the  underwriters  have 
accepted,  or  wherein  the  loss  ultimately  turns  out  total  with 
benefit  (as  it  is  termed)  of  salvage,^  the  assured  may  recover 

»  Gary  v.  King,  Ca,  temp.   Hard-      N.  R.  228. 
wicke,  804.  'A  word  of  totally  different  mean- 

^  Thellutton  v,  Shedden,  2  B.  &  P.      ing  to  salvage  in  the  sense  of  ^*  com- 


u 
a 
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the  expenditure  be  has  incurred  in  endeavouring  to  save  the 
wrecked  and  stranded  property,  as  money  paid  to  the  use  of 
the  underwriters  ;  and  perhaps  it  would  be  preferable  in  all 
cases  so  to  shape  his  claim,  rather  than  to  sue  for  these  dis- 
bursements ''  as  a  substantive  average  loss  to  be  added 
cumulatively  "  to  the  subsequent  total  loss ;  ^  but  in  practice 
it  appears  that  no  such  distinction  is  taken,  and  such 
expenses  are  allowed  to  be  recovered  as  an  average  loss, 
and  not  under  the  clause.' 

Besides  these  claims,  other  expenditures  and  disburse- 
ments incurred  in  the  course  of  the  voyage,  in  consequence 
of  extraordinary  casualties,  and  for  the  benefit  not  of  the 
whole  adventure,  but  of  part  of  it,  as  of  the  ship  alone,  or 
of  the  cargo  alone,  are  recoverable  by  the  assured  from  the 
underwriter  as  a  particular  average  loss,  either  under  a 
special  count,  or,  generally,  as  a  consequence  of  some  peril, 
or  the  perils  insured  against. 
Expense  of  neces-       Thus,  actual  disbursements  necessarily  made  in  a  port  of 

distress  for  repairing  damage  done  to  the  ship  in  the  course 
of  the  voyage  by  the  violent  operation  of  the  perils  insured 
against,  are  recoverable  from  the  underwriter  under  a 
general  count  alleging  a  loss  by  those  perils.  The  only 
requisite  is,  that  the  repairs  must  be  absolutely  necessary 
to  the  ship's  safely  keeping  the  sea  for  her  voyage,  and 
that  they  must  not  fall  under  the  head  of  that  ordinary  wear 
and  tear  of  the  voyage  for  which,  as  we  have  already  seen, 
underwriters  are  not  responsible. 

In  calculating,  however,  the  amount  for  which  the  under- 
writer is  liable  in  respect  of  repairs,  a  deduction  is  always 
made  of  one-third  for  the  value  of  the  old  materiala  Upon 
the  subject  of  this  deduction,  generally  known  in  insurance 
law  by  the  term  of  "  one-third  new  for  old,"  we  shall  have 
more  to  say  in  treating  of  the  adjustment  of  particular 
average  losses.' 

peDsation  to  salvon  f  w  here  uaed,  v.  Janaon,  12  East,  655. 

the  word  meana  **  that  which  is  ulti-  '  Le  Cheminant  v.  Peanon,  4  Taunt, 

mately  sayed  of  the  property  insured  867 ;    see  also  Stewart  v.  Steele,  5 

alter  notice  of  abandonment"  Soott's  N.  R.  927. 

1  Per  Lord  Ellenborough  in  Livie  >  Post^  c.  y. 


sary  repairs. 
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Beside  the  cost  of  necessary  repairs,  there  are  other  expen-  Expenseaof 
ditures  which  may  be  recoverable  from  the  underwriter.  to  procure 

Thus,  as  capture  or  hostile  seizure,  primd  facie,  dissolves  ^ptJ^^^^hiL. 
'the  contract  of  affreightment,  or,  at  all  events,  suspends  it 
for  a  time,*  the  wages,  provisions  and  other  expenses  of  the 
master  and  crew,  in  endeavouring  to  procure  a  restoration 
of  the  captured  ship,  or  the  detained  cargo,  such  expenses 
not  being  comprised  within  those  ordinary  services  of  the 
voyiige  which  are  payable  out  of  the  freight,  give  the  assured 
a  claim  either  against  the  underwriter  on  the  ship,  or  the 
underwriter  on  the  cargo,  in  all  cases  when  either  the  ship 
alone,  or  the  cargo  alone,  is  the  sole  cause  of  seizure  and 
detention.  Where  the  services  of  the  master  and  crew  are 
thus  given  for  the  joint  benefit  of  both  ship  and  cargo,  as 
they  are  when  both  are  the  subject  of  detention,  the  expense 
incurred  gives  a  claim  to  average  contribution,  and  only  falls 
indirectly  on  the  underwriters.^ 

But  an  embargo,  detention,  or  arrest  of  princes,  does  not  Not  the  expenses 
thus  work  a  dissolution  of  the  contract  of  affreightment,  nor  by  embargo. 
even  suspend  it,  however  long  it  may  last ;  such  a  casualty, 
in  fact,  leaves  the  relative  rights  of  the  parties  wholly 
untouched  :  *  the  shipoAvner,  therefore,  owes  all  the  services 
of  his  crew  during  this  period  to  the  freighter,  and  their 
wages  and  provisions  during  the  detention  are  a  charge  upon 
the  freight,  an  ordinary  expense  of  the  voyage,  which  the 
shipowner,  if  insured,  cannot  recover  against  his  under- 
writers.* 

Upon  the  same  principle  it  is  that  the  wages  and  provi- 
sions of  the  crew  during  the  ship's  detention  in  a  port  of 
distress  for  repairs  are  not  recoverable  from  the  underwriter 
as  an  average  loss,  but  must  be  borne  by  the  shipowner,  as 
one  of  the  necessary  expenses  of  earning  freight.* 

The  principle  of  all  these  cases  is  thus  shortly  and  clearly 

»  The  Hiram,  3  C.  Rob.  Ad.  R.  180 ;  1  T.  R  127.     As  to  freight,  see  Sharp 

Liddard  v.  Lopes,  10  East,  526.  v.  Gladstone,  7  East,  33 ;  Everth  v. 

'  See  post,  c.  iv.,  Oeneral  Average,  Smith,  2  M.  &  Sel.  278. 

•  Hadley  v,  Clarke,  8  T.  Rep.  259.  *  Lateward  t>.  Curling,  1  Park,  Ins. 

^  As  to  ship,  see  Eden  v.  Poole,  288;    Fletcher  v.   Poole,   ibid.   115; 

1  Park,  InB.  117;  Robertson  v.  Ewer,  aliter  in  France,  Co.  de  Com.,  art.  4  03^ 
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expressed  by  Mr.  Benecke : — "  The  owner  owes  the  services 
of  the  crew  to  the  freighter  and  to  the  ship  herself  during 
the  whole  voyage,  and  consequently  also  during  the  time  of 
repairs  or  detention,  which  forms  part  of  the  voyage,  and  he- 
cannot  call  upon  the  underwriter  for  expenses  which  are 
foreign  to  his  (the  underwriter's)  contract."  * 

AZS?t^w.         ^'^^'^^  ^^i  by  arbitrators  on  a  shipowner  aa  his 

moiety  of  expenses  caused  by  collision  do  not,  in  this 
country,  give  a  claim  as  for  an  average  loss  against  under- 
writers on  ship." 

On  goods.  j^  £qj,  ^YiQ  extra  charges  on  goods,  it  is  a  fixed  principle 

of  this  branch  of  our  insurance  law,  that  the  underwriter  on 
goods  is  not  responsible,  under  the  common  fonn  of  policy, 
for  the  loss  the  merchant  may  incur  by  having  to  pay  the 
same  freight  on  goods  arriving  sea-damaged  at  their  port 
of  destination,  as  he  would  have  had  to  pay  had  they  arrived 
there  sound.  The  risk  of  loss  arising  from  this  cause  is 
wholly  foreign  to  the  underwriter  on  goods.  This  principle 
was  acted  upon  by  Lord  Mansfield  in  the  leading  case  of 
Baillie  v.  Moudigliani,  where  his  Lordship  said,  "  As  between 
the  owners  of  the  goods  and  the  underwriters  on  the  cargo, 
the  latter  have  nothing  tb  do  with  the  freight ; "  and  he, 
accordingly,  in  that  case,  held  that  the  merchant  could  not 
claim  as  an  average  loss  from  the  underwriters  on  goods,  a 
charge  for  pro  rata  freight  which  he  had  himself  paid  to  the 
ship-owners  (after  capture  of  ship  and  cargo  and  subsequent 
restitution  of  the  proceeds  of  the  goods),  in  respect  of  that 
part  of  the  voyage  performed  before  the  capture." 

In  case  the  original  ship  is  disabled,  and  the  goods  are 
forwarded  in  a  substituted  vessel,  it  is  a  question,  by  whom, 
supposing  the  expense  of  sending  on  the  goods  in  the  second 
ship   exceeds  the  freight  which  would  have  been  payable 

>  Benecke,  Pr.  of  Indem.  463.  889. 

3  De  Yaux  o.  Salvador,  4  A.  &  E.  *  Baillie  o.  Moudigliani,  1  Park,  Ins. 

420;  aliier,  in  United  States,  Peters  116. 
V.  Warren  Ins.  Co.,  8  Sumner's  Rep. 
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for  their  transport  in  the  first,  that  extra  expense  is  to  be 
borne.  The  rule  in  France,  and  also,  as  it  seems,  in  the 
United  States,  is, — 1,  that  the  extra  freight  shall  be  borne  by 
the  merchant  whenever  it  is  for  his  benefit  that  the  goods 
should  be  so  forwarded;  and, — 2,  that  the  charge  of  such 
increased  freight  is,  in  such  case,  to  be  settled  as  an  average 
loss  by  the  under\\Titers  on  the  goods.*  Lord  Donman, 
after  a  very  learned  examination  of  all  the  authorities  (in 
the  case  of  Shipton  v.  Thornton),  seems  to  acquiesce  in  the 
first  of  these  positions,  but  intimates  no  opinion  as  to  the 
chargeability  of  the  underwriters  on  the  goods  ;  yet,  since  the 
case  of  Reset  to  v.  Gurney,  the  latter  point  can  scarcely  now 
be  considered  an  open  one  in  our  jurisprudence.^ 

Where  goods  are  necessarily  sold  by  the  master  in  a  port  L 
of  distress  to  defray  the  expenses  of  repairing  the  ship,  the  f{ 
loss  sustained  from  the  sale  by  the  shipper  of  the  goods  may 
be  recovered  by  him  against  the  owner  of  the   ship,   but 
cannot  be  claimed  as  an  average  loss  from  the  underwriter 
on  goods.' 


*  For  the  French  law,  see  1  Emeri- 
gon,  c.  zii.  8.  16,  p.  426,  and  the  com- 
mentary of  Boulay-Paty,  ibid.  For 
the  law  in  the  United  States,  see  1 
Phillips,  Ins.,  no.  1138,-  3  Kent, 
Com.  212. 

'  See  the  judgment  of  Lord  Den- 
man  in  Shipton  r.  Thornton,  9  A.  & 
E.  336—338. 

In  Rosetto  v.  Giimey,  11  C.  B.  176, 
the  Court  adjudged  that  the' increased 
expense  of  transport  from  the  port  of 
distress  to  the  port  of  destination  may 
be  taken  into  account  in  determining 
whether  the  loss  including  expendi- 
tare  upon  cargo  be  a  constructive 
total  hies  of  that  subject.  True,  the 
underwriter  does  not  insure  the  trans- 
port at  a  certain  cost,  but  he  does  in- 
sure the  safe  transport,  and  that  €X 
Kypothui  la  rendered  impossible,  ex- 
cept at  an  increased  expense,  by  a 
peril  insured  against.  When,  how- 
ever, the  underwriter  ceasing  to  be 
such  mere  insurer  becomes  by  aban- 


donment to  him  proprietor  of  the 
goods,  an  entirely  difi'erent  question 
arises  as  to  freight,  and  yet  a  question 
so  like  the  one  under  consideration  as 
to  be  often  confounded  with  it.  I 
shall  have  occasion  to  consider  that 
other  question  hereafter  under  chap- 
ter vi.  post.  In  the  Great  Indian  Penin- 
sula Ry.  r.  Saunders,  1  B.  &  S.  41,{ind 
i:ooth  V.  Gair,  33  L.  J.  (C.  P.)  99,  it 
seems  to  me.  the  plaintiff  was,  in  respect 
of  his  claim  for  freight,  uninsured. 
But  the  action  in  each  was  so  laid,  that 
that  question  did  not  arise  for  de- 
cision, the  whole  claim  being  shaped 
for  general  average  under  a  theory 
which  I  have  considered  in  a  note 
to  the  next  chapter. — £d. 

3  Powell  V.  Gudgeon,  5  M.  &  Sel. 
431  ;  Sarquy  v.  Hobson,  2  Br.  &  Cr. 
7  ;  3  Dow.  &  Ry.  192  ;  S.  C,  4  Bingh. 
131;  12  Moore,  474;  Duncan  r.  Ben- 
son, 1  Exch.  637 ;  Benson  v.  Duncan, 
3  Exch.  655. 
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BxpeoBes  of 
damaged  sales. 


The  expenses  incident  to  the  sale  by  auction  of  sea- 
damaged  goods  are^  as  we  shall  see  in  treating  of  adjust- 
ment, added  to  the  average  loss  payable  by  the  underwriters 
on  goods.^ 


Fralght. 


Mordy  v*  Jones. 


Ajb  Mr.  Stevens  remarks,  the  word  "  average "  is  very 
inapplicable  to  claims  for  partial  losses  on  freight,  which,  in 
fact,  can  only  arise  from  one  cause,  viz.,  a  total  loss  on  paii 
of  freight.' 

It  seems  in  this. country,  that  a  claim  in  respect  of  partial 
loss  on  freight  can  only  be  made  good  either, — 1st,  when 
only  part  of  the  full  intended  cargo  out  of  which  the  freight 
was  expected  to  arise  was  on  board,  or  contracted  for  at  the 
time  of  loss ; ' — or  2nd,  when  some  separable  part  of  the  whole 
cargo  (t. «.,  separately  valued  or  insured  by  the  policy)*  goes 
in  bulk  to  the  bottom  of  the  sea.*  In  both  these  cases 
there  is  a  clear  total  loss  of  part,  or  partial  loss,  of  freight, 
which  must  be  adjusted  by  the  underwiiter  in  the  mode 
hereafter  to  be  indicated. 

A  third  case,  it  seems,  may  arise  :  if  a  ship,  with  a  full 
cargo  on  board,  is  so  damaged  that  she  can  only  be  so  far 
repaired  at  the  port  of  distress  as  to  take  on  part  of  the 
cargo,  and  the  residue  is  thereupon  necessarily  and  justifiably 
sold,  it  has  been  intimated  that  there  may  be  a  total  loss  on 
that  part  of  the  freight  which  the  ship  is  thus  incapacitated 
from  earning.^ 

In  the  following  case,  however,  it  was  decided  that,  where 
the  ship  can  be  so  repaired  as  to  take  on  all  the  cargo,  even 
a  justifiable  sale  by  the  master  of  part  of  the  cargo  at  an 
intermediate  port,  whereby  the  freight  of  such  part  was  lost 
to  the  shipowners,  did  not  give  them  a  claim  against  the 
underwriters  on  freight  as  for  a  total  loss  of  part. 

A  ship,  the  freight  of  which  was  insured  for  a  voyage 
"from   Kingston    in    Jamaica,   to   Liverpool,"    sailed   from 


*  See  post,  c.  ▼. 

>  Stevens  on  Average,  174 ;  Broekel- 
bank  0.  Sugnie,  1  Moo.  &  Rob.  102. 

*  Forbes  v.  AspinaU,  IS  East,  328  ; 
Forbes  v.  Cowie,  1  Camp.  520. 


^  Balli  V.  Janson  (in   error),  6  EU. 
&  Bl.  422 ,  25  L.  J.  (Q.  R)  SOO. 

*  Stevens  on  Average,  174. 

*  Per  Maule,  J.,  in  Moss  v.  Smith, 
9  C.  B.  104. 


CHAP.  II.] 
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Kingston  with  a  full  cargo  of  cotton,  coffee,  and  other  colonial 
produce ;  but  soon  afterwards,  from  the  starting  of  a  plank 
in  violent  weather,  was   forced  to  put   back,  and,  for  the 
purposes  of  repair,  to  unload  the  whole  of  her  cargo.     After 
the  ship  was  repaired,  and  about  proceeding  on  her  voyage 
again,  it  was  found  that   part  of  the   cargo  had   been   so 
wetted  by  sea  water,  in  consequence  of  the  starting  of  the 
plank,  that  it  could  not  be  re-shipped  without  danger  from 
ignition  to  the  ship  and  the  rest  of  the  cargo,  except  after 
a  process  of  washing  with  fresh  water  and  dr}'ing  in   the 
sun,  which  would  have  detained  the  vessel  six  weeks,  and 
been  attended  with  expense  equal  to  the  freight.      Under 
these  circumstances,  the  master,  prudently,  it  is  admitted, 
sold   the  damaged  goods,   with  the   approval   of   the   ship- 
pers (who,  however,  refused  to  interfere)  ;  and,  finding  ho 
could    not    obtain   other  goods  to   complete   his    cargo   in 
reasonable  time,  and  being  pressed  by  the  shippers  of  the 
rest  to  proceed,  he  sailed  for  Liverpool  with  the  net  proceeds 
of  the  damaged  goods,  which  he  paid  over  to  the  parties 
interested,  without  retaining  freight :  the  shipowner  claimed 
from  the   underwriters  a  total  loss  on   the  freight   of  the 
part   of  the   goods  so  sold.     The   Court   of   Kings   Bench 
held   that   the    underwriter    on   freight   was   not   liable   to 
this   claim,  because  the  loss  was  due  to  the  commendable 
prudence  of  the  master,  and  not  to  any  of  the  perils  insured 
against.^ 

The  same  principle  was  applied  in  a  recent  case.  The 
master,  while  his  ship  was  takiwg  in  cargo  in  Hondeklip  Bay, 
140  miles  from  the  Cape  of  Good  Hope,  was  suddenly  driven 
out  to  sea,  and  having  bent  the  spindle  of  his  capstan  in 
slipping  his  cable,  he  sailed  for  repairs,  not  to  the   Cape 


I 

S 


1  Mordy  v,  Jonee,  4  B.  &  Cr.  894. 
Both  Mr.  PhiUipe  (vol  L  no.  1 142)  and 
Ur.  Amould  have  erroneoualy  assumed 
a  collateral  obseryation  of  Lord  Ten- 
terden  in  delivering  judgment  as  the 
basis  of  that  decision,  and  have  there- 
fore disputed  the  decision  itself.  I 
have  tubBtitated  the  real  ground  of 


the  decision  in  the  text;  and  for  this, 
and  for  the  soundness  of  the  decision 
itself,  have  the  express  authority  of 
the  learned  judges  who  participated 
in  the  decision  of  Moss  v.  Smith,  9  C. 

B.  94  ;    and  of  Philpott  r.  Swann,  11 

C.  B.  N.  S.  270 ;  30  L.  J.  (C.  B.)  858. 
—Ed. 
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L088  where  only 
pro  raid  freight 
earned. 


Expenses  of  re- 
shippinpr  aiid 
forwarding 
cargo. 


where  they  could  have  been  done,  but  to  St  Helena,  1800 
miles  oflF,  where  they  could  not  be  done.  He  intended, 
when  repaired,  to  have  returned  for  the  rest  of  his  cargo, 
but  finding  at  St  Helena  that  the  repairs  could  not  be  done, 
he  sailed  thence  direct  for  England  with  only  part  of  his 
homeward  cargo  on  board.  In  an  action  for  this  partial  loss 
of  freight  the  jury  found  for  the  assured,  and  that  he  had 
acted  as  prudently  as  an  uninsured  owner  would  have  done  •, 
but  the  Court  afterwards  on  motion  ordered  judgment  to  be 
entered  for  fhe  insurer,  as  the  loss  of  freight'  was  wholly  due 
to  the  course  pursued  by  the  master,  and  not  to  any  of  the 
perils  insured  against.^ 

Where  only  freight  prY>  raid  is  earned,  the  loss  on  fi-eight 
the   United    States-  is   adjusted   as  a  salvage   loss,   i.e.. 


m 


the  underwriter  pays  the  whole  amount  of  the  insurance, 
deducting  the  pro  raid  freight' 

When  a  ship  has  put  into  a  port  of  distress  for  repairs, 
and  to  that  end  the  cargo  must  be  unloaded,  the  charges  of 
re-shipping  the  cargo  will  generally  fall  upon  the  under- 
writer on  freight*  Thus,  where  a  ship  was  detained,  and 
her  homeward  cargo  unloaded,  under  embargo  of  the  foreign 
government  in  whose  port  she  was  preparing  for  her  home- 
ward voyage,  it  was  held  that  the  expenses  of  re-shipping 
this  cargo,  after  the  embargo  was  taken  off,  whereby  she  was 
ultimately  enabled  to  earn  freight,  ought  to  be  deducted  from 
the  freight  paid  over  to  the  imderwriters  after  the  adjust- 
ment of  a  total  loss.*  The  charges  of  wages  and  provisions, 
however,  incident  to  such  detention  or  to  a  delay  for  i-epairs, 
seem  to  be  no  more  chargeable  on  the  underwriter  on 
freight  than  on  the  underwriter  on  ship,  and  for  the  same 
reason.* 


^  Philpott  o.  Swann,  9  C.  B.  K.  S. 
270;  30  L.  J.  (C.  P.)  858 ;  as  w 
pointed  out  by  Maule,  J.,  in  Hose  v. 
Smith,  9  C.  B.  109,  the  cajse  ib  odo  to 
which  the  uninsured-owner  principle 
in  totally  inapplicable. 

'  Coolidge  t7.  Gloucester,  Merc.  Ins. 
Co.|  15  Massachusetts  Hep.   846;    2 


Phillips,  Ins.,  no.  1489. 

'  Stevens  on  Average,  28,  172.  The 
chai^ges  of  unloading  wiU  generally  be 
general  average,  ibid. 

^  Sharp  V.  Gladstone,  7  East,  24  ;  in 
this  case  there  had  been  an  abandon- 
ment. 

*  The  contrary   was    supposed    o 


CHAP.  II.]  CONSEQUENT  ON  THE  PERILS. 

It  has  been  decided  in  this  country,  that  if  a  ship  ulti- 
mately earn  freight,  though  not  that  intended  for  her,  the 
expense  of  a  delay  or  detention  in  the  course  of  the  voyage, 
by  reason  of  some  of  the  perils  insured  against,  as  for  repairs, 
by  being  icebound,  &c.,  do  not  constitute  a  claim  for  an 
average  loss  against  the  underwriters  on  freight  :*  but  the 
expense  of  putting  such  substituted  cargo  on  board  at  a 
port  of  distress,  are  to  be  deducted  from  the  freight  paid 
over  as  salvage  to  the  underwriters  who  have  adjusted  as  for 
a  total  loss.' 

Whether  it  is  the  duty  of  the  master,  in  case  of  damage 
tx)  the  cargo,  to  incur  expense  in  drying  it  or  otherwise 
restoring  it  to  a  transportable  condition,  must  depend  on 
circumstances ;  wherever  these  are  such  as  to  justify 
the  master  in  what  he  has  done  the  underwriters  ought, 
on  principle,  to  be  bound  by  his  proceedings,  unless  the 
damage  in  question  was  the  result  of  his  own  negli- 
genca' 

Where  the  original  ship  is  lost  or  disabled,  and  the  goods  ^ 
are  sent  on  by  the  master  in  a  substituted  ship  for  the  sh 
^benefit  of  the  owner  of  the  goods,  the  extra  expense  of 
transport  beyond  the  amount  of  the  original  freight  may, 
it  seems,  be  thrown  on  the  underwriters  on  the  goods  ,*  if, 
however,  they  were  sent  on  for  the  sole  purpose  of  earning 
freight,  this  expense  should,  on  principle,  be  borne  by  the 
underwriter  on  freight* 

With  regard  to  profits,  it  has  been  held  in  the  United 
States,   that,   when    the    goods,   out   of  which    the    profits 


hATe  been  intimated  by  Buller,  J.,  in 
Sden  V,  Poole,  aa  reported  by  Park 
on  Insurance;  but  the  report  was 
found  incorrect  by  Mr.  East,  as  stated 
by  him  in  a  note  to  Sharp  v.  Glad- 
atone,  7  East,  p.  32.  See  also  Everth 
V.  Smith,  2  M.  &  Sel.  27d. 

^  Brockelbank  v.  Sugrue,  I  Mod.  & 
Bob.  102.  S.  P.  as  to  loss  of  freight, 
Everth  v.  Smith,  2  M.  &  Sel.  278. 


'  Barclay  v.  Stirling,  6  M.  and  SeL 
6.     See  Sharp  v.  Gladstone,  7  East,  2  4. 
»  2  Phillips  Ins.  no.  1452. 

*  See  ante,  p.  733,  note  2. 

*  Benecke,  Pr.  of  Indem.  448,  449; 
Stevens  on  Average,  175.  So  deter- 
mined in  the  United  States  in  Saltus 
V.  Ocean  Ins.  Co.,  12  Johnson's  Rep. 
107  ;  Schieffelin  v.  New  York  Ins.  Co., 
9  ibid.  21 ;  2  PhilUps  Ins.  no.  1438. 
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are  to  arise,  arrive  sea-damaged,  or  a  part  of  them  are 
totally  lost,  this  is  pro  tanto  a  partial  loss  od  the  profits, 
and  to  be  adjusted  accordingly  ;*  and  the  same  has  been 
there  held  where  part  of  the  goods  have  been  necessarily 
sold.' 


1  LoomiB    V.    Shaw,    2    Johnaon's         '  Wain  v.   HiompBoo,  9  Serg.  & 
Cases,  86.  Bawle,  715. 
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Before  proceeding  to  consider  more  at  large  the  subject 
of  geneml  and  particular  average,  total  and  partial  losses, 
and  the  doctrine  of  adjustment,  we  will  advert  to  certain 
risks  and  losses  which  are  excepted  from  the  policy  either  by 
the  common  memorandum,*  or  by  other  express  stipulations 
of  less  frequent  occurrence. 


Amongst  the  commodities  which  are  the  subjects  of  marine  Oi 
insurance,  it  is  obvious  that  there  are  many  which  are  liable  ^ 


;^  is  1  I  have  reserved  for  this  note  some 

ticular  remarks  which  could  not  without  in- 
■™*^*'  justice  to  Mr.  A  mould  and  to  the 
reader  have  been  embodied  in  the 
text  Mr.  Arnould's  observations  on 
the  efifect  of  the  Common  Memo- 
randum stand,  as  they  did  in  the 
second  edition,  unmodified.  I  have 
now  to  point  out  how  in  them  he 
proceeds  iipon  a  theory  of  Particular 
Average,  which  is  peculiar  to  this 
chapter,  and  rejected  from  all  the  rest 
of  his  treatise.  Everywhere  else  he 
treats  it,  in  accordance  with  his  own 
express  definition,  as  including  extra- 
ordinary expenditure.  As  dealt  with 
here,  it  is  restricted  to  pea  damage,  i.e., 
deterioration  of  the  subject  of  insur- 
ance by  the  perils  insured  against ; — 
and  not  only  that,  but  in  words  he 


lays  it  down  as  a  rule  that  extraordi- 
nary  expenditure  shall  not  be  added 
to  it.  For  this  anomaly  he  offers  no 
reason ;  he  does  not  even  warn  his 
reader  that  it  is  anomalous  or  excep- 
tional, or  at  all  different  from  thit 
which  is  to  be  found  in  the  rest  of  the 
treatise.  But  the  most  singular  thing 
is  that  he  cites  Stevens  and  Benecko 
as  if  they  agreed  with  him.  I 
have  accordingly  heard  both  these 
authors  cited  in  solemn  argument  at 
the  bar  as  if  Mr.  Amould  had  fully 
exprer^ed  their  meaning  and  ex- 
pounded their  doctrine. 

It  is  true  that  both  Stevens  and 
Benecke  state  the  effect   of  the  law 
under    the    Common    Memorandum 
exactly  as   Mr.  -A  mould  does  in  this 
chapter.     But  then  with  them  this  is 
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to  be  deteriorated  in  a  much  greater  degree  than  others  by 
the  effect  of  the  perils  insured  against,  e.g.,  the  same  quantity 
of  sea  water  will  damage  one  article  50  per  cent.,  and  another 
only  10  per  cent. ;  a  month's  delay  will  hardly  affect  one 
description  of  goods  and  may  entirely  spoil  another. 

There  are,  also,  many  articles  of  a  perishable  nature  with 
regard  to  which  it  is  difficult  to  discover  how  far  their 
deterioration  is  owing  to  the  direct  operation  of  the  perils 
\}\  the  sea,  for  which  the  underwriter  would,  'prima  facit,  be 
liable,  and  how  far  to  that  inherent  decay  and  internal 
decomposition,  for  the  effect  of  which  he  is  not  responsible. 


not  an  anomaly  or  an  exception  as 
it  ia  with  Mr.  Amould;  they  are 
simply  developing  under  the  Memo- 
randum a  theory  which  they  hold  to 
be  the  general  doctrine  of  law  opera- 
ting  within  the  same  restrictions 
under  eveiy  clause  of  the  Policy. 
Their  theory  expressly  stated  in  their 
respective  essays  is  that  Particular 
Average  \a  always  exclusive  of  extra- 
ordinary expenditiu^ — ever  restricted 
to  deterioration  of  the  subject  of  in- 
surance by  the  perils  insured  against. 
It  is  but  fair  to  Mr.  Amould,  since 
he  has  expressly  excluded  this  theory 
by  his  definition  in  another  chapter 
and  in  effect  proceeded  upon  the  con- 
trary view  in  every  other  part  of  his 
work,  to  presume  that  he  would  not 
have  cited  these  authors  here,  as  he 
has  done,  wh  tUentiOf  unlees  he  had 
made  the  serious  mistake  of  suppos- 
ing that  they  were  describing  in  these 
particular  passages  an  exceptional 
usage  wholly  confined  to  the  Memo- 
randum. 

Now  if  this  mistake  had  ended  with 
Mr.  Amould,  and  the  effect  of  it  were 
not  evident  in  language  attributed  to 
the  Bench,  and  in  arguments  which 
I  have  heard  at  the  bar,  I  should 
not  be  justified  in  dealing  with  it 
in  a  manner  so  pointed.  It  would 
have  been  enough  perhaps  to  state 
that  the  theory  of  Stevens  and  Be- 
necke  restricting  Particular  Average 


to  deterioration  of  the  subject  of  in- 
surance has  been  expressly  rejected 
by  the  Court  of  Queen's  Bench,  of 
Common  Pleas,  and  of  Exchequer 
Chamber  composed  partly  of  Barons 
of  the  Court  of  Exchequer.  But  the 
mistake  exists;  the  theory  and  like- 
wise this  modification  of  it  have  cur- 
rency ;  and  as  the  question  ndsed  is 
ahont particular  average,  the  sum  and 
substance  of  this  treatise,  and  the 
essence  of  Marine  Insurance,  it  is  of 
importance  to  ascertain  the  meaning 
of  that  phrase. 

Unfortunately,  the  term  Average  as  Th 
used  in  the  Law  Maritime  is  r^;arded  At 
as  an  unintelligible  symbol.  As  such, 
it  has  been  used  for  a  period  probably 
of  eighteen  centuries.  True,  as  here 
written,  it  wears  an  English  guiae^ 
but  it  is  a  foreign  word.  No  doubt  it 
came  to  us  through  the  French ;  and 
as  Kitk-ekaws  is  qudque  cAote,  so  axve- 
rage  is  avarie  disguised.  But  avarie 
according  to  Emerigon  is  a  mere  un* 
intelligible  symbol.  As  a  conse- 
quence of  that,  it  readily  lends  itself 
to  any  theoiy  whatever,  without  the 
disadvantage  of  obvious  inoonsiBtency 
or  contradiction.  I  propose  to  point 
out,  however,  what  I  believe  to  be  its 
origin,  history  and  meaning. 

All  the  learning  and  theory,  so  far 
as  I  know,  which  have  hitherto  been 
employed  in  the  expoation  of  this 
term,  are  so  conveniently  epitomised 
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In  order  to  avoid  the  difficulty  of  adjusting  the  rate  of 

premium  on  such  commodities  to  the  risk  incurred  on  them, 

and  to  escape  being  harassed  with  claims  for  partial  losses 

alleged  to  have  arisen  from  the  perils  insured  against,  but 

which  may  really  be  owing  in  great  part  to  the  inherent  vice 

of  the  commodity  itself,   the    underwriters    in   almost    all 

countries  where  the  practice  of  marine  insurance  prevails, 

have    introduced   clauses    into   the   policy,   by   which   they 

stipulate  that  upon  certain  enumerated  articles  of  the  most 

perishable  nature,  and  of  very  frequent  import  and  export, 

they  will   not   be   liable   for   any   amount    of   sea   damage 

(average)  short  of  total  loss ;   upon  others  less  perishable, 

that  they  will  not  be  Hable   unless   the    damage   amounts 

to  a  certain  percentage  on  their  prime  cost,  or  value,  in  the 

policy.' 

The  policies  of  all  mercantile  states  contain  stipulations,  Tl 
introduced   with   this   object,   which   vary   greatly   both   in  ta 
respect  of  the  articles  enumerated  and  the  amount  of  per-  ° ' 
centage  at  which  the  liability  of  the  underwriter  commences.^ 
The  stipulation  in  use  in  this  country,  which  was  first  intro- 
duced about  the  year  1749,*  is  generally  called  the  common 


1  See  the  judgment  of  Lord  Al* 
▼anley  in  Dyaon  v.  Rowcroft,  3  B.  & 
P.  474,  476 ;  Benecke,  Pr.  of  Indem. 
464,  465;  Steyens  on  Average,  219; 
4  Boulay-Paty,  Droit  Mar.  87. 

These  percentages  are  not  to  be 
confounded  with  the  one  per  cent.  Iobs 
for  which  insurers  on  the  continent 
since  the  earliest  practice  of  marine 


by  Mr.  Stevens  that  I  gladly  avail 
myself  of  his  note. 

"  The  writers  on  Insurance  are  not 
agreed  as  to  the  etymology  of  the 
word  'Average.' — Mr.  Sergeant  Mar- 
shall (Marshall,  p.  538,  n.)  quotes 
Cowell,  who  considers  it  to  be  '  de- 
rived from  the  Latin  word  averagium; 
which  comes  from  the  verb  averarty 
to  carry,  —  and  originaUy  signi6ed 
a  service  which  the  tenant  owed  to 
his  lord  by  horse  or  carriage.     It  is 


insurance  never  have  been  held  liable ; 
Kuricke  de  Assecur,  no.  8 ;  Loccenius, 
lib.  2,  c.  5,  8.  15  ;  4  Boulay-Paty, 
Droit  Mar.  510.— AU 

'  See  Vauchers  Guide  to  Marine 
Insurance,  under  the  titles  of  the  dif- 
ferent policies. 

3  1  Magens,  2,  10.  See  also  Boy- 
field  V,  Brown,  2  Str.  1065. 


said  to  have  been  introduced  into 
commerce,  to  show  the  proportion 
and  aUotment  to  be  paid  by  every 
man  according  to  his  goods  carried* 
Millar  (Millar,  p.  334)  thinks  the  word 
is  derived  from  the  Saxon  healp,  «.«., 
half,  "which  corresponds  with  a  word 
of  a  similar  sound  in  all  the  Teutonic 
languages,  pronounced  with  the  I 
mute  (Johnson's  Dictionary)  ; — hence 
the  word  ha/vers,  partners ;  and  ha/- 
verago,    partnership.      Ha/verage,  or 
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Form  of  the 
common  memo- 
randum ia  use 
at  Lloyd's. 


/ 


meTMyrandv/niy  and  the  articles  enumerated  in  it  are  called 
vrvemoranduTTi  a/rticlea.  In  all  the  policies  in  use  at  Lloyd*s, 
it  is  in  the  following  form  : — 

(1)  Com,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  fre^ 
from  average,  unless  general,  or  the  ship  be  stranded. 

(2)  Sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  war- 
ranted free  from  average  under  5  per  cent. 

(3)  And  all  other  goods,  also  the  ship  and  freight,  are 
warranted  free  of  average  under  3  per  cent.,  unless  general, 
or  the  ship  be  stranded.* 


1  The  Royal  Exchange  Assurance 
Company  has  the  following  memo- 
randum : — **  Free  from  all  average  on 
com,  flour,  fish,  salt,  fruit,  seeds,  hides, 
and  tobacco,  unless  general  or  other- 
wise specially  agreed.  Free  from  ave- 
rage on  sugar,  rum,  skins,  hemp  and 
flax  under  5  per  cent.,  and  on  all 
other  goods  and  on  ship  under  3  per 
cent.,  unless  general."  The  great  and 
important  difierence  between  this  me- 
morandum and  that  in  use  at  Lloyd's, 
is  that  it  omits  the  exception  '*  unless 
the  ship  be  stranded ;"  the  other  dif- 
ferences are,  that  it  exempts  the  com- 
pany from  all  liability  for  average  loss 
on  hides  and  tobacco,  and  enumerates 


average  loss,  therefore,  means  a  part- 
nership loss.  Perhaps  the  opinion  of 
this  being  the  most  correct  derivation 
may  meet  with  some  confirmation 
from  the  word  heing  written  in  the 
German  (a  self-derived  language), 
HaverU,  In  the  Dutch,  it  is  Averie; 
in  the  French,  Avarie;  in  the  Italian 
and  Spanish,  AverioL  If  any  person 
be  particularly  curious  on  this  subject 
he  may  consult  M.  L.  Boxhom  (in 
Dissert,  ad  Arnold.  Vinnium  J.  C.) 
who  pretends  to  trace  back  the  word 
to  the  Arabians  and  Scythians,  from 
the  latter  of  whom  he  says  the  Ger- 
mans received  it^  and  the  French 
from  them.  Q.  van  Weytsen,  in  his 
Treatise  on  Average,  says  that  the 
word  is  derived  from  the  Greek,  fiapot, 


rum  as  an  article  on  which  they  will 
only  be  liable  for  damage  amounting 
to  6  per  cent.  The  London  Aisur- 
ance  Company  also  omitted  for  some 
time  the  exception  as  to  stranding, 
but  has  since  reinserted  it ;  its  memo- 
randum now  runs  as  foUows  : — *'  Free 
from  all  average  on  rice,  com,  flour, 
fish,  salt,  saltpetre,  fruit,  and  seeds, 
except  general,  or  the  ship  be  stranded. 
Free  from  average  on  sugar,  rum, 
hides,  skins,  hemp,  flax  and  tobacco, 
under  5  per  cent. ;  and  on  all  other 
goods,  the  freight  and  ship  under  3 
per  cent.,  except  general  or  the  ship 
be  stranded." 


(which  signifies  onus,  or  weight, 
trouble,  chaise),  and  having  the  pri- 
vative prefixed,  makes  afiapos,  {abarot 
or  avarot)  —  without  charge,  which 
word  is  made  use  of  when  a  vessel 
having  made  a  jettison  arrives  with- 
out its  entire  cargo. — Be  this  as  it 
may,  it  would  require  some  boldness 
for  any  one  to  assert  that  he  had 
found  the  true  etymology  of  the  word, 
after  the  very  learned  author,  Eme- 
rigon  (Traits  d' Assurances,  tom.  L  p. 
686),  having  declared  that  it  is  not 
yet  discovered,  and  that  it  is  probable 
it  never  will  be." — Stevens.,  Av.  S. 

Nothing  so  remarkably  shows  how 
easily  the  mind  is  diverted  into  error 
than  this  conflict  of  opinion  »mnr^g 
learned  men; — Cowell  following  the 
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The  language  of  this  stipulation  is  evidently  very  ambi-  * 
guous,  and  a  great  variety  of  questions  have  arisen  as  to 
its  construction.  The  first  question  is,  what  is  included 
under  the  words  by  which  the  enumerated  articles  are 
described  in  the  first  and  second  clauses.  As  to  this,  it  has 
been  decided  in  this  country  that  the  word  com  includes 
malt,*  peas  and  beans,'  but  not  rice  f  and  that  the  word  salt 
does  not  include  saltpetre.* 


*  Moody  V.  Surridge,  2  Esp.  683. 

>  Maaon  r.  Skuiray,  1  MarshaU,  Ins. 
223 ;  1  Park,  245,  253. 

*  Scott  V.  Bourdillon,  2  B.  &  P.,  N. 
R  218.  Hence  the  word  rice  U  in- 
serted in  the  memorandum  of  the 


tendency  of  his  day  to  explain  every- 
thing by  the  feudal  system, — Boxhor- 
niuB  and  Marquaidus,  like  our  own 
Selden,  yielding  to  the  theological  im- 
pulse of  the  sixteenth  and  seventeenth 
centuries,  to  look  for  an  account  of 
all  mysteries  in  the  languages  of  the 
Orient, — Millar  with  his  insular  preju- 
dices satisfied  of  the  term  being 
Saxon  in  origin  because  of  its  forced 
eoincidence  in  form  with  an  English 
word, — and  the  others,  including  the 
▼ery  learned  Emerigon,  too  familiar 
with  the  term  under  ite  original  form 
in  a  very  secondary  sense  to  discover 
in  old  friend  under  a  slight  dis- 
goiae. 

Le  mot  avarie,  says  Emerigon,  est 
\uii6  dans  toutea  les  places  dq  com- 
merce. This  admitted  fact,  that  the 
nme  term  applied  to  the  same  uses 
ii  to  be  foimd  in  the  language  of 
every  maritime  country  in  Europe, 
leads  me  to  a  very  plain  inference, — 
the  tenn  ia  Latin,  or  it  must  have  de- 
scended to  UB  through  that  language. 
This  seema  to  me  to  be  a  condition 
imposed  by  the  state  of  the  facts  upon 
any  explanation  that  may  be  ofif^red ; 
the  word  is  portion  of  the  heritage 
from  daasical  Rome  to  modem  Eu- 
rope. 


London  Assurance  Company. 

*  Joumu  V.  Bourdieu,  MarshaU  on 
Ins.  216;  1  Park,  245.  Hence  ako 
saltpetre  is  inserted  by  the  London 
Assurance  Company. 


Now  I  do  find  the  form  of  this 
term  in  a  very  familiar  classical  word. 
I  shall  moreover  show  by  an  adverbial 
fragment  from  the  language  of  the 
forum  and  the  market-place  of  ancient 
Rome  that  the  peculiar  meaning  which 
we  professionally  give  to  this  term 
average  was  at  one  time  appropriated 
to  the  classical  word  in  question,  but 
afterwards  so  entirely  perished  that 
the  adverbial  fragment  I  refer  to,  be- 
came etymologically  unintelligible. 
When  I  say,  however,  that  it  pcrisliedf 
I  mean  that  it  ceased  from  among 
men  on  shore.  But  that  the  term 
and  the  signification  attached  to  it 
survived  in  union  at  sea  is  evidenced 
to  our  own  day,  as  I  have  said,  by  their 
preservation  in  union  in  the  language 
of  every  country  on  the  European  sea- 
board. This  evidence  is  the  more 
striking  that  by  the  archaic  guise 
which  it  generally  wears,  it  continues 
isolated  though  familiar. 

The  classical  term  which  I  refer  to, 
as  the  original  of  average,  avarie, 
atHTta  is  Aversio.  I  need  not  point 
out  how  naturally,  from  its  etymology, 
it  would  lend  itself  to  the  purposes  of 
the  Lex  Khodia  to  designate  first, 
the  effect  of  jettison  (jactus),  the 
averting,  namely,  of  destruction  from 


It 
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In  the  United 
States. 
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"  Warranted 
free  of  avera^.*' 


In  thia  form 
and  nee  it  ia 
obeolete. 


In  the  United  States  it  has  been  decided  that  hides  and 
skins  do  not  include  furs/  and  that  the  specification  of  one 
description  of  an  enumerated  article,  as  dried  fish,  excludes 
all  other  descriptions  of  the  same,  as  pickled  fish :'  so,  also, 
where  the  word  roots  was  among  the  enumerated  articles,  it 
was  held  not  to  include  sarsaparilla,  because  it  is  not  liable  to 
decay  by  sea  damage.' 

The  next  question  is  as  to  the  meaning  of  the  words 
"warranted  free  of  average."  The  ambiguity  here  chiefly 
arises  from  the  use  of  the  word  average,  as  to  the  various 

*  Aetor    V,    Union    Ins.     Co.,     7      Johnaon'e  Cases,  246. 
Cowen's  Uep.  202.  '  Coit  v.  Colonial  Ina.  Co ,  7  John- 

'  Bakewell  o.  United  Ins.  Co.,    2      son's  Rep.  885. 


Except  in  one 
phrase. 


the  whole  adventure  (aversio  periculi) 
by  sacrifice  of  part, — secondly,  the  loss 
sustained  by  the  sacrifice,  as  the  thing 
chiefly  considered  after  the  peril  was 
over  and  the  co-adventurers  were  once 
more  at  land, — and  thirdly,  the  result 
of  all,  the  contnbuUon  wrangled  about 
among  these  co-adventurers  when  at 
their  ease,  and  shortly  called  by  them 
the  aversio,  beiDg  in  fact  the  pretium 
avet'tumit  according  to  the  first  mean- 
ing, and  the  contrihutio  <iH  avertionem 
according  to  the  second.  That  each 
of  the  three  should  come  to  be  called 
avenio  is  in  accordance  with  what  we 
know  of  the  exigency  of  business  for 
laconic  phraseology,  and  with  our  daily 
experience  of  the  economical  shifts 
that  men  are  forced  to  by  a  meagre 
vocabulary.  The  word  Average  is 
used  at  this  hour  in  the  high  places 
of  the  law  and  of  commerce  after  this 
manner  in  the  same  three  senses. 

But  since  I  am  obliged  to  own  that 
this  use  of  the  simple  form  aversio 
has  entirely  disappeared  from  all  the 
literary  remains  of  ancient  Rome,  not 
excepting  her  laws  and  legal  commen- 
taries, have  I  anything  beside  the 
mere  form  of  the  word  and  my  own 
imagination  for  the  inference  that  it 
ever  was  in  use  in  this  signification  ? 

As  I  have  said  there  is  an  adverbial 


use  of  the  word  in  a  sense  as  incom- 
prehensible etymologically  to  gram- 
marians, as  the  modem  term  ararie 
is  to  lawyers,  but  when  both  are 
brought  into  juxtaposition,  avarie 
with  ex  avertionej  there  is  such  a  solu- 
tion of  difficidties  on  both  8ide8,~<lif- 
ficulties  of  form  and  etymology  on  the 
part  of  the  modem  term,— difficulties 
of  meaning  etymologically  considered 
on  the  part  of  the  ancient  fragment, 
as  to  convince  every  one  that  the 
light  thus  given  forth  is  the  effect  ol 
truth,  and  that  the  identification  Cl 
the  modem  with  the  ancient  term  ia 
unquestionable.  Let  me  assume,  for 
a  moment,  this  conclusion  as  admitted, 
in  order  that  I  may  show  how  natural 
among  such  a  people  as  the  ancient 
Romans  was  the  loss  of  the  term  as  a 
sea  phrase,  and  also  how  intelligible 
was  the  salvage,  among  that  same 
people,  of  this  fragment  from  the  em- 
brace of  the  ocean  to  serve  the  pur- 
poses of  civic  life. 

They    were    a    people    incapable   Or 

of    any  zest  for  maritime  puiauitq.   tbi 

an 


They  have  given  evidence,  how- 
ever, to  the  latest  posterity  of  hav- 
ing been  possessed  with  the  loftiest 
genius  for  legislation  and  goYemment^ 
It  is  probable  that  we  cannot  appre- 
ciate with  what  a  generous  pleasure 


Be 
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meanings  of  which  we  shall  have  more  to  say  elsewhere.  As 
here  used  it  means  partial  loss  by  sea  damage,  and  the 
purport  tlierefore  of  the  words  "warranted  free  of  average," 
is  that  the  underwriter,  as  to  the  articles  enumerated  in 
clause  (1),  stipulates  to  be  free  from  liability  for  any  extent 
of  deterioration,  which  does  not  amount  to  a  total  loss. 
And  as  to  the  articles  enumerated  in  clause  (2),  he  makes 
the  same  stipulation  as  to  all  sea  damage  which  does  not 
amount  to  5  per  cent,  of  their  prime  cost,  or  insured  value  : 
it  being  understood  in  both  cases  that,  if  the  loss  be  total,  he 
engages  to  pay  the  full  amount.* 

In  point  of  fact,  therefore,  an  insurance  upon  the  articles 
warranted  free  of  average  in  clause  (1),  is  equivalent  to  an 
insurance  against  their  total  loss  only,  according  to  the 
meaning  of  that  term  as  explained  in  the  chapter  which 
treats  of  it.' 


*  Per  Lord  Alvanley  in  Dyson  r. 
Rowcroft,  3  B.  &  P.  474,  476. 

»  See  post,  Chap.  VII.  Mr.  Ar- 
nould  thus  expressly  excludes  a  con- 
itnictiTe  total  loss  from  such  a  policy. 
Tet  it  has  been  decided  that  a  policy 
expressly  against  "  total  loss  only ''  in- 
cludes a  constructive  total  loss,  there 
being  no  difference  in  law  between  this 
lod  an  absolute  total  loss.  Adams  v. 
MacKenzie,  32  L.  J.  (C.  P.)  92. 


this  people  would  regard  the  equity 
and  beneficence  (eequum  et  bonum) 
involved  in  the  principle  of  the  Lex 
Rhodia.  Cicero  before  the  citizens  in 
comitia  assembled  celebrates  the 
Rhodiorum  usque  ad  nostram  memo- 
nam  disciplina  navalis  et  gloria ;  and 
six  centuries  after  Cicero,  the  Roman 
legislators  were  still  not  so  degenerate 
but  they  devoted  a  whole  title  of  the 
Digest  to  the  Lex  Rhodia  de  Jactu. 
I  refer  to  this  law  and  to  the  large 
space  it  filled  in  the  public  eye  during 
those  times  as  accounting  for  the  fa- 
miliar use  of  a  phrase  attributable 
wholly  to  maritime  pursuits  and  the 
forensic  discosnon  of  questions  arising 


In  Carr  v.  Roy.  Exch.  Ass.  Co.  33  L. 
J.  (Q.  B.)  63,  this  warranty  was,  "free 
from  all  average  or  claim  arising  from 
jettison  or  leakage,  unless  consequent 
upon  stranding,  sinking,  or  fire.  The 
value  of  ^  to  be  mutually  admitted  on 
adjusting  or  deciding  all  claim  for  loss 
or  particular  average."  The  assured 
recovered  for  an  average  loss,  although 
there  was  no  stranding,  or  sinking,  or 
fire.-i;U 


upon  these  in  connection  with  the  Lex 
Rhodia. 

On  'Change,  as  we  should  say,  and  \^i 
among  the  lawyers  they  were  accus-  tbi 
tomed  probably  earlier  tlvan  the  time 
of  Cicero,  to  speak  of  buying,  hiring, 
or  letting  ex  aversione.  The  general 
meaning  of  this  phrase  survives,  but 
the  etymological  origin  and  signifi- 
cance of  it  have  baffled  all  writers. 
See  c.  g.^  the  Lexicon  Juridicam  Col- 
villi,  and  Paociolati.  Some  propose 
to  change  the  word  to  adversio;  others 
more  faithful  to  tradition,  retain  the 
true  word  and  suggest  various  expla* 
nations,  all  fanciful  and  most  of  them 
ludicrous,   the   least    onplausible  of 
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**  Unlen  gone- 
ral." 


The  next  question  is  as  to  the  meaning  of  the  words 
"  unless  general/'  It  was  on  one  occasion  contended,  tliat 
these  words  amounted  to  a  condition  that  if  a  general 
average  loss  took  place,  then  the  underwriters  were  liable 
for  partial  loss  also  ;  but  this,  as  might  have  been  expected, 
was  held  not  to  be  so,  and  it  was  decided  that  the  true  con- 
struction of  the  words  "  warranted  free  of  average  unless 
general,"  was  that  the  underwriter  is  exempted  by  the 
memorandum  from  liability  for  anything  Jess  than  a  total 
loss,  except  it  be  of  the  nature  of  general  average  ;  but  that 
for  general  average  losses  he  is  in  all  cases  liable/ 


Etymological 
origin  and  sense 
of  this  ancient 
I^hraae. 


^  Wikon  V.  Smith,  3  Burr.  1550. 

A  question  of  no  inconsiderable  in- 
terest  in  connection  with  this  warranty 
has  been  suggested  in  the  United 
States,  and  is  probably  still  undecided ; 
whether,  namely,  a  voluntary  expen- 
diture which  is  not  a  general  average 
loss,  though  laid  out  to  save  the  cargo 
from  an  Impending  total  loss  be  reco- 
verable under  a  policy  *' warranted 
free  of  average."  The  total  loss  im- 
pending may  be  peculiar  to  the  sea 


all  being  f.  g.,  ez  aversione  occiUo- 
mm^ — a  pig  in  a  poke  mode  of  buy- 
ing, which  I  need  not  say  is  in  great 
esteem  (!)  with  all  shrewd  purchasers, 
the  pick  and  choice  of  whom  I  am 
here  dealing  with. 

The  general  meaning  of  ex  aver- 
sione emere  was  to  p\irchase  for  a 
lump  sum,  to  buy  in  the  gross,  to 
give  a  sum  out  of  hand  and  assume 
all  the  risk.  The  first  occasion  of 
such  a  phrase  and  meaning  was  so 
lost  in  the  time  of  Gkdus  that  the  ad- 
verbial form  is  corrupted  to  in  aver- 
done  (see  Dig.  18,  1, 62  ad  finem)  and 
ff^eaperaverdonem.  But,  in  its  proper 
form,  how  picturesque  and  significant 
a  phrase  does  it  become  when  viewed 
in  relation  to  the  jactus  of  the  Lex 
Khodia.  Those  who  have  ever  seen  the 
purchase  of  a  job  lot,  as  the  same  thing 


only ;  or  it  may  continue  to  menace 
the  cargo  on  land,  as  where  com, 
seed,  &c.,  is  wetted  and  must  be  dried. 
2  Phillips,  Ins.  no.  1777.  Certainly  if 
no  total  loss  ever  was  impending,  ex- 
penditure occasioned  by  perils  of  the 
sea  falls  under  such  a  policy  upon  the 
assured  alone.  Great  Indian  Penin- 
sula Ry.  V.  Saunders,  SO  L.  J.  (Q.  B.) 
218 :  31  L.  J.  (Q.  a)  206 ;  Booth  «. 
Gair,  83  L.  J.  (C.  P.)  99.— JStf, 


is  called  among  us,  will  appreciate  the 
complex  figure  conveyed  by  this  ex- 
pression,— first  the  notion  of  flinging 
away  of  the  lump  sum  (jactus — a 
favourite  notion  certainly  with  the 
purchaser),  and  the  assumption  of  all 
risk  on  the  shoulders  of  the  buyer 
alone,  so  as  to  remove  all  responsi- 
bility (aversio)  from  those  of  the 
seller.  See  the  Digest  «M  supra. 
The  original  from  which  this  picture 
is  drawn  is  that  general  average  act 
at  sea  by  which  one  of  the  co-adven- 
turers sacrificed  to  the  vengeance  of 
the  waves  a  portion  of  his  goods  and 
took  upon  his  own  shoulders  the 
peril  of  all  the  others.  Such  an  act 
amid  circumstances  such  as  they  al- 
ways spoke  of  with  dread  seems  to 
have  kindled  the  imagination  of  the 
early    Romans ;    they    carried    the 
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Next,  as  to  the  words,  "or  the  ship  be  stranded,"  these   *'^ 

.  ^  .  Stl 

words,  it  has  been  decided  after  much  previous  controversy, 
must  be  read  as  though  the  whole  clause  ran, — "  warranted 
free  of  average  unless  general,  or  unless  the  ship  be  stranded ;" 
that  is,  if  the  ship  be  stranded  the  underwriters  agi'ee  to  be 
responsible  for  any  loss  by  sea  damage  on  the  enumerated 
articles,  however  trifling  the  extent  of  deterioration  may  be, 
just  as  though  no  warranty  to  be  free  of  average  had  been 
inserted  in  the  policy. 

The  reason  of  this  is,  that,  as  it  is  very  diflficult  to  ascer-  R< 
tain,  in  the  case  of  stranding,  whether  the  damaged  state  of 
the  memorandum  articles  arose  proximately  from  the 
stranding,  or  from  the  perishable  nature  of  the  commodities 
themselves,  the  parties,  in  order  to  avoid  the  difficulty  of 
this  inquiry,  agree  to  consider  the  loss  to  have  happened  in 
consequence  of  the  stranding  (which  is  a  peril  insured 
against)  and  to  be  solely  referable  thereto.^ 


*  Burnett  V.  Kensington,  7  T.  R. 
210,  confirming  Cantillon  v,  London 
Asa.  Co.,  cited  3  Burr.  1553,  and 
Browning  v.  Elmslie,  cited  7  T.  Rep. 
216,  and  4  T.  Rep.   783,  and  over- 


thought  of  it  with  them  from  the 
diBcuBsions  of  the  forum  into  the 
busineas  of  the  market-place,  and  it 
yielded  them  in  both  places  an  ex- 
pressive phrase  that  served  the  cliaf- 
fering  traffic  of  the  trader  and  the 
discriminative  arguments  of  the  law- 
yer. In  this  single  fragment  of  an- 
cient language  we  discover,  it  seems 
to  me,  the  history  and  nomencLiture 
of  what  we  have  been  accustomed  to 
call  general  average,  as  vividly  as  if 
but  yesterday  we  had  listened  to  a 
caae  of  Aversio  from  the  Adiiatic,  dis- 
cussed before  the  Praetor  between 
Cicero  and  Hortensius. 
^^y^^  *  It  may  have  been  about  the  time  of 
phrase  these  distinguished  men  that  a  seve- 
t4  the  ranee  began  in  the  history  of  these 
.erm.       terms.      Civil    life  had    obtained   a 


ruling  as  to  this    point,   Wilson   v. 
Smith,  3  Burr.  1550. 

'  Per  Lord  Kenyon  in  Nesbitt  v. 
Lu3hington,  4  T.  Kep.  783 ;  in  Bur- 
nett V.  Kensington,  7  T.  Rep.  222,  224. 


phrase  which  it  urgently  wanted. 
The  phrase  lived  on  amidst  the  techni- 
calities of  the  market  and  the  forum, 
suffering  such  alteration  as  ignorance  of 
its  origin  waa  sure  to  effect,  yet 
never  Buch  disfigurement  as  to  become 
unfit  for  the  presence  of  the  Prsetor, 
or  unworthy  of  a  place  among  the 
noble  remains  of  ancient  legal  philo- 
sophy. The  original  term,  however, 
was,  at  the  same  time,  as  indispens- 
able to  the  daily  concerns  of  the  popu- 
lation on  the  Mediterranean  shores. 
That  term  ceased  from  city  life,  went 
down  to  the  sea  in  ships  with  the 
merchant  adventurers  of  those  times, 
and  was  already  enured  to  the  dangers 
of  the  deep  when  these  came  to  be 
dared  by  those  hardy  children  of  the 
north  who  swarmed  over  the  territories 


748 


EXCEPTED  LOSSES 


[PABT  nt 


Loss  need  not 
ariM  from  the 
stranding. 


It  has  also  been  decided  that  the  underwriters  are  thus 
liable,  though  the  damage  or  deterioration  in  respect  of 
which  the  claim  is  made  be  shown  to  have  proceeded,  not 
from  the  stranding  itself,  but  from  some  other  peril ;  thus,  in 
the  leading  case  of  Burnett  v.  Kensington  the  facts  were, 
that  the  ship,  having  sprung  a  leak  by  striking  on  a  rock, 
was  making  so  much  water,  that  the  captain,  for  the  general 
safety,  was  obliged  to  run  her  on  shore ; — the  cargo,  which 
was  fruit,  "  warranted  free  of  average,"  was  greatly  damaged, 
but  it  was  expressly  found  that  the  whole  damage  was 
caused  by  the  leak,  and  none  by  the  subsequent  stranding — 
the  Court,  after  two  arguments  and  the  most  mature  delibe- 
ration, held  the  underwriters  liable  for  the  average  loss  on 
the  cargo,  notwithstanding  the  memorandum/  The  reason 
that  mainly  influenced  the  Court  in  their  decision  was,  that, 
by  determining  that  the  assured  could  only  recover  for  loss 
occasioned  by  the  stranding,  they  would  let  in  all  the  doubt 
and  difficulty  as  to  the  causes  of  the  loss  which  the  intro- 
duction of  the  exception  "  unless  stranded"  into  the  memo- 
randum was  intended  to  remove.' 


1  Burnett  v,  Kenflington,  7  T.  Rep. 
210. 


•  See  per  Groae,  J.,  7  T.  Bep.  224. 


The  sea  term. 


Next  Btage  of  its 
liifltory. 


and  BeaB  of  the  great  empire,  ajid  every- 
where welcomed  this  Roman  stranger 
to  their  ships  and  to  their  homes. 

The  loss  on  shore  of  this  ancient 
sea  term  is  not  so  remarkable  as  its 
survival  afloat  these  1800  years,  so 
little  altered  from  its  original  form, 
and  though  so  little  altered,  so  totally 
unrecognised  under  the  slight  disguise 
it  wears,  domiciled  and  yet  a  stranger 
to  the  present  hour  in  the  language  of 
every  commercial  country. 

Quite  as  singular,  however,  is  the 
next  stage  of  its  history.  Naturally 
enough  an  account  of  the  origin  of 
Marine  Insurance  is  hopelessly  lost. 
Vain  attempts  have  been  made  to  dis- 
cover its  existence  among  the  remains 
of  the  Roman  X^aw.  Its  original  de- 
flignation  seems  to  have  been  Aasecur 


ratio,  a  barbarism,  converted  by  Con- 
tinental merchants  into  AtUeuranHe 
and  by  ourselves  into  Asturanee- 
Classical  writers  upon  the  law  mer- 
chant in  the  sixteenth  and  seven- 
teenth centuries,  wrote  of  it  however 
under  the  designation  Avenio  perieuU 
vulgo  Auecuratio.  See  Loccenius,  979. 
Singtdar  as  may  seem  this  revival  of 
an  ancient  classical  term  so  completely 
lost  to  use  in  its  maritime  significa- 
tion, more  singular  perhaps  is  the 
dual  existence  which  it  hereby  ob- 
tained, as  it  seems  to  have  continued 
unrecognised,  unidentified  with  the 
averia — averie — avarU  of  daily  life. 
C'est  2k  dire,  says  Emerigon,  voL  ii. 
c.  xvii  s.  9,  p.  255,^'est  ^  dire 
comme  si  Tentreprise  nautique  eiit 
^te  ^trang^re  h  Tassur^.    Le  p£ril  est 
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In  this  case  of  Burnett  u  Kensington  it  will  be  observed, 
that  the  stranding,  though  subsequent  in  point  of  time,  was 
jet  in  some  degree  connected  with,  in  fact  was  necessitated 
by,  the  very  peril  that  caused  the  damage  to  the  cargo.  It 
has  been  a  question  in  the  United  States,  whether  the  under- 
writer is  liable,  if  the  stranding  take  place  in  one  part  of 
the  voyage,  and  the  cargo  be  not  damaged  until  a  subsequent 
part  of  it,  by  a  cause  wholly  unconnected  with  the  prior 
stranding.*  This,  however,  is  a  point  on  which  no  doubt 
can,  I  apprehend,  be  entertained  in  English  law,  it  being 
distinctly  admitted  by  Mr.  Justice  Grose  as  a  consequence 
clearly  following  from  the  decision  of  the  Court  in  Burnett 
V.  Kensington,  "that,  if  a  ship  be  stranded  and  the  cargo 
suffers  no  damage  whatever,  and  afterwards  the  ship  meets 
with  bad  weather,  and  the  cargo  sustains  an  average  loss  of 
90  per  cent,  the  underwriters  are  answerable  for  the  whole 
of  that  average  loss,"  though  no  part  may  have  happened  in 
consequence  of  the  previous  stranding.^ 


»  2  PhiUips,  Ins.  no.  1761. 


•  Per  Grose,  J.,  in  Burnett  v.  Ken- 
sington, 7  T.  Rep.  22i. 


renveTB^  but  raasureur:  Assecuratio 
at  avertio  periculi. 
I  effect        If  uch  more  to  my  purpose  is  it  that 
.         the  modem  reader  should  compare  the 
ioe  Is'   ^^^  terms,  and  from  the  undisguised 
uice.       cldfisical  form  in  this  new  connection 
should  comprehend  the  full  meaning  of 
the  other,  which  in  no  long  time  once 
more  usurped  the  place  of  the  classi- 
cal term  and  now  continues  to  fill 
that  place  with  all  the  significance  of 
the  more  intelligible  word.    See  the 
citation  from  Emerigon  supra.  Just  as 
Avertio   successively   designated  first 
what  we  call  general    average,  and 
lecondly  Marine  Insurance,  the  cor- 
rupted form  of  it  better  known  to  sea 
life  succeeded  to  these  two  functions, 
coupled  with  a  distinctive  epithet  to 
point  out  in  which  it  is  to  be  accepted. 
Average,  as  the  English  form  is  of  this 
meient  classical  term,  in  connection 
with  the  contract  of  marine  insurance 


signifies  the  whole  purpose  of  that 
contract,  namely,  the  averting  from 
the  individual  adventurer,  by  interpo- 
sition of  the  underwriter,  of  all  the 
immediate  cx)n8equences  of  the  perils 
mentioned.  This  is  the  only  use  of 
the  term  appropriate  to  the  subject  of 
the  present  treatise. 

There  is  another  use  of  it  however  Q^ 
which  has  been  brought  into  connec-  co 
tion  with  maritime  insurance  as  if  it 
were  co-ordinate  with  the  first,  and 
also  exclusive  of  it.  Average,  when 
it  signifies  general  average,  is  supposed 
to  designate  something  which  if  pay- 
able by  the  underwriter,  is  payable 
not  as  particular  average,  but  beyond 
it  and  exclusively  of  it,  and  payable 
therefore  in  virtue  merely  of  a  usage 
to  pay  it.  Indeed  an  opinion  to  this 
effect  is  attributed,  improperly  per- 
haps, to  Martin,  B ,  in  Miller  v.  Te- 
therington,  by  the   reporter  in    80 
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Provided  the 
goods  be  then  at 
risk. 


Where,  however,  the  stranding  takes  place  after  the  memo- 
randum articles  have  ceased  to  be  at  risk  (as  where  they 
were  landed  and  sold  at  Rio  in  the  course  of  the  voyage,  and 
the  stranding  took  place  off  Bordeaux,  the  port  of  desti- 
nation), this  does  not  render  the  underwriter  liable  for  an 
average  loss  sustained  by  them  in  the  course  of  the  voyage, 
for  the  stranding  contemplated  by  the  memorandum  must 
be  one  which  takes  place  after  the  adventure  on  the  memo- 
randum articles  has  commenced,  and  before  it  has  tenninated.' 

It  has  also  been  decided,  that  the  words  "  or  the  ship  be 
stranded"  are  exclusively  confined  to  the  stranding  of  the 
ship,  and  that  the  stranding  of  a  lighter,  in  which  goods  are 
being  conveyed  from  the  ship  to  shore,  is  not  within  the 
e  xception. 

1  Rouxr.  Salvador,  IBing.N.C.  626;  '  Hoffinan  v.  MaTshall,  2  Bing  N. 
S.  a  in  error,  3  Bing.  N.  C.  266,  276.        C.  883 ;  2  Scott,  504. 


L  J.  (Ex.)  317 ;  but  it  does  not  ap- 
pear in  the  regular  report,  6  H.  &  N. 
278.  Average  in  this  connection  has 
no  reference  to  the  insurer ;  it  relates 
entirely  to  the  co-adventurers  of  the 
sufferer.  Their  perils  and  his  own 
have  been  averted  bj  a  sacrifice  at  the 
expense  of  one  of  them.  In  considering 
such  an  incident,  the  exigency  of  the 
peril  is  requisite  in  order  to  justify  the 
sacrifice,  and  the  conununity  of  the 
exigency  involves  the  liability  of  all  to 
contribution,  in  case  the  sacrifice  on  the 
part  of  the  one  were  voluntary.  'I  his 
considered  in  relation  to  the  insurer 
of  one  of  the  co-adventurers,  presents 
to  us  the  operation  of  one  of  the  perils 
against  which  he  insures,  but  it  pre- 
sents also  the  diminution  of  his  liabi- 
lity by  the  voluntary  interposition  of 
another  at  the  common  expense. 
Place  the  insurer  in  the  position  of 
the  assured,  namely,  as  one  of  the  co- 
adventurers,  and  the  avertio  is  of  total 
loAs  at  the  expense  of  a  small  contri- 
bution to  a  co-adventurer.  Let  him 
stand  behind  the  assured  to  make 
good  all  losses  by  the  perils  insured 
against,  and  this  contribution  justi- 


fied by  the  common  exigency  is  an 
item  included  under  his  contract  of 
avertio  or  policy  of  marine  insurance. 
His  is  the  greater  avertio  oomprising 
all  the  misfortunes  of  the  individual, 
avarie  partictdiire^  particular  averagCt 
and  including  the  leeser  avertio  of  one 
misfortune  distributed  among  many 
co-adventurei8. 

But  how,  if  the  human  vnll  be  eavaa 
proxima  to  the  loss,  can  any  one  of  the 
perils  insured  against  be  also  said  to 
stand  in  the  same  relation  ?  For  if  not, 
then  the  underwriter  is  not  liabla 
This  deserves  attention.  There  is 
a  fallacy  in  the  mode  of  putting 
the  difficulty.  Ex  hypoiheti  one 
of  the  perils  insured  against  is  so 
exigent  that  there  is  a  certainty  of 
total  Ices  of  the  adventure  with  a  pro- 
bability of  saving  most  of  it  by  a 
sacrifice  of  part.  There  is  no  will  to 
sacrifice  the  part,  but  there  is  to  save 
the  whole.  The  only  choice  is  <^ 
losses,  a  lesser  or  a  greater,  by  the 
perils  insured  against.  Human  will 
for  the  purpose  of  casting  away  is 
here  the  most  reluctant  tool  and  bond 
slave  of  the  tempest.      But  for  the 
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The  meaning  of  the  memorandum  therefore,  is — 

1.  That  all  losses,  in  the  nature  of  general  average,  are  to 
be  paid  by  the  underwriter  as  though  the  policy  did  not 
contain  the  memorandum  : 

2.  That  the  underwriter  is  liable  for  no  particular  average 
losses,  or  for  none  under  the  rates  specified,  unless  the  ship 
be  stranded : 

3.  But  that  if  the  ship  be  stranded  while  the  memorandum 
articles  are  on  board,  then  the  underwriter  is  liable  to  pay 
all  particular  average  losses,  whether  caused  by  the  stranding 
or  not,  just  as  though  the  memorandum  did  not  exist. 

It  is  obviously,  therefore,  of  great  importance  to  ascertain 
when  a  ship  is  considered  "  to  be  stranded,"  within  the 
meaning  of  the  memorandum. 


The  term  stranding  is  very  badly  chosen,  and  has  given  W 

fit 
rise  to  a  variety  of  decisions  which,  in  the  language  of  Lord  tb 

EUenborough,  "  display  a  curiosity  not  at  all  creditable  to 

the  law,"*     The  following  appear  to  be  the  principal  points 

determined  as  to  what  constitutes  a  stranding  within  the 

meaning  of  the  memorandum. 

1.  If,  as  Lord  EUenborough  says,*  **  it  be  merely  touch  and  l- 

go "  with  the  ship, — if,  that  is,  she  merely  touches  on  the  tv 

ti 
>   Per      Lord      EUenborough      in      4  Camp.  283,  284  :  4  M.  &  Sel.  503. 

M'Dougle  r.  Royal  Ezch.  Ass.  Co.,         *  Id.  4  Camp.  283. 


purpose  of  saving,  it  is  in  view  of 
the  law  a  very  efficient  power.  For 
if  while  men  were  hesitating  to  make 
the  sacrifice,  the  storm  were  by  its 
own  ravages  to  effect  the  remedy,  e.  g., 
whilst  the  ship  is  in  danger  of  in- 
itantly  foundering,  and  men  are  hesi- 
tating to  act,  were  the  tempest  to 
sweep  away  the  masts  and  standing 
rigging  and  so  relieve  the  ship,  there 
Would  be  no  contribution  in  law  to 
the  shipowner,  not  because  the  ele- 
ments were  in  closer  proximity  to  the 
loss,  but  because  they  were  the  sole 
occasion  of  the  safety  that  followed. 
In  either  case  the  loss  is  immediately 
caused  by  one  of  the  peiils  insured 


against,  and  would  undoubtedly  lie 
where  it  was  cast  but  for  that  stipu- 
lation implied  by  law  between  the 
co-adventurers  at  the  outset  of  the 
voyage — if  the  sacrifice  of  your  pro- 
perty saves  mine  I  will  contribute  to 
your  loss.  The  contribution  in  money 
is  an  arraugenjent  of  law  for  the  sim- 
ple reason  that  there  is  no  time  in 
the  hurricane  to  contribute  equally  of 
property  to  be  sacrificed,  so  immediate 
is  the  operation  of  the  peril  insured 
against  upon  the  whole  adventure  in 
common  as  a  proximate  cause  of  loss. 
I  have  dwelt  the  longer  on  these 
particulars,  the  better  to  convince  the  n 
reader  how  entirely  a  different  theory,   *^ 
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obsrtructlng  object  (whether,  rock,  bank,  reef,  or  of  whatever 
other  nature)  without  remaining  fixed  upon  it  for  some 
space  of  time,  that  will  not  constitute  a  sti*anding;  if,  on 
the  other  hand,  she  settles  down  on  it  in  a  quiescent  state, 
it  will.*  The  amount  of  damage  sustained  by  the  ship  has 
nothing  to  do  with  the  question  of  stranding  or  no  stranding." 
Thus,  where  a  ship  ran  aground  on  some  piles,  placed  in  a 
river  bed  about  nine  yards  from  the  shore,  in  order  to  keep 
up  the  banks,  and  there  rested  till  they  were  cut  away,  this 
was  held  to  be  a  stranding.*  A  ship  was  proceeding  down  a 
tidal  liver  when  the  wind  suddenly  took  her  ahead,  and  she 
went  ashore  stem  foremost  on  the  mud  bank  of  the  river. 
There  she  remained  fast  for  about  two  hours,  till  the  tide 
flowed,  when  she  got  off  and  proceeded  on  her  voyage ;  it 
was  not  found  that  she  had  sustained  any  injury.  Lord 
Ellenborough  held  that  this  was  a  stranding: — he  says,  "  It  is 
not  merely  touching  the  ground  that  constitutes  stranding. 
If  the  ship  touches  and  runs,  that  circumstance  is  not  to  be 
regarded.  There  she  is  never  in  a  quiescent  state ;  but  if 
she  is  forced  ashore,  or  driven  on  a  bank,  and  remains  for 
any  time  on  the  ground,  this  is  a  stranding,  without  reference 
to  the  degree  of  damage  she  may  thereby  sustain.***     So, 


^  Dobson  v.  Bolton,  1  Park.  Tub.  239; 
S.  C,  Bolton  V.  Dobson,  1  M&rsh.  Id& 
231 ;  Harman  v.  Yauz,  8  Camp.  489; 
Baker  v,  Towry,  1  Stark.  486 ; 
M'Dougle  V,  Royal  ExcIl  Am.  Co., 
4  Camp.  283. 


s  Harman  v.  Yaux,  3  Camp.  429. 

'  Dobson  V.  Bolton,  1  Park,  Ina. 
239 ;  1  MarehaU,In8. 231  ;  2  Phillipa, 
Ins.  no.  1758. 

*  Harman  r.  Vaux,  3  Camp.  429. 


to  be  found  among  a  few  gentlemen 
in  England,  owes  its  origin  to  a  me- 
thod of  accounts.  To  the  pnuse  of 
Stevens  and  Benecke  be  it  said,  they 
are  consistent  in  holding  Average 
throughout  the  whole  scope  of  the 
policy  to  be  restricted  to  deterioration 
of  the  subject  of  insurance.  And  in 
their  defence  it  must  be  added  that  this 
opinion  had  been  methodised  to  their 
hand  by  the  system  of  accounts  pur- 
sued by  previous  average  adjusters, 
which  these  gentlemen  for  the  first 
time  endeavoured  to  identify  with  the 


principles  of  law. 

I  have  not  the  knowledge^  if  this 
were  the  place,  to  detail  the  method 
of  making  up  an  aversige  statement. 
Anything  more  complex  in  accounts 
is  hardly  possible ;  and  everything  that 
facilitates  the  labour  must  therefore 
be  desirable.  It  is  very  obvious  how 
much  this  desirable  end  would  be 
furthered  by  a  view  of  average  that 
dears  it  of  all  expenditure,  and  how 
easily  what  began  as  a  mere  method 
of  accounts  would  come  to  be  re- 
garded as  a  prin6iple  of  law.    The 
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"where  a  ship  was  driven  by  a  current  on  a  rock,  and  remained 
fixed  there  from  fifteen  to  twenty  minutes,  it  was  held  a 
stranding.* 

But,  where  a  ship  coming  out  of  a  harbour  struck  on  a  rock, 
fell  over  on  her  beam  ends,  and  after  remaining  so  for  a 
minute  and  a  half  floated  ofiF  and  proceeded  on  her  voyage, 
Lord  Ellenborough  held  that  this  was  no  stranding.     "To 
use  a  vulgar  phrase  which  has  been  applied  to  this  subject, 
if  it  is  '  touch  and  go '  with  the  ship  there  is  no  stranding. 
It  cannot  be  enough  that  the  ship  lay  for  a  few  moments  on 
her  beam  ends.     Every  striking  must  necessarily  produce  a 
retardation   of  the   ship's  motion.      If  by   the   force  of  the 
elements  she  is  run  aground  and  becomes  stationary,  it  is 
immaterial  whether  this  be  on  piles  or  on  rocks  by  the  sea 
shore  ;   but  a  mere  striking  will  not  do,  wheresoever  that 
may  happen."*    When  the  case  came  before  the  full  Court, 
his  Lordship  said,  "  I  take  it  that  stranding  in  its  fair  legal 
sense  implies  a  settling  of  the  ship — some  resting  or  inter- 
ruption of  the  voyage,  so  that  the  ship  may  i^ro  tempore  be 
considered  as  wrecked ;  from  which  misfortunes  a  great  deal 
of  damage  does  frequently  occur."* 

In  the  case  of  Baring  v.  Henkle,  A.D.  1801,*  Lord  Kenyon 
held  that  a  ship  in  a  tidal  river  that  was  fouled  and  driven 


>  Baker  v.  Towry,  1  Stark.  436.  »  lA  4  M.  &  Sel.  605. 

*  M'Dougle  V,  Hoyal  Exch.  Asa.  Co.,  <  Baring  p.   Henkle,  1  Marsh.  Ina., 

4  Camp.  283;  S,  C,  4  M.  &  SeL  503.        282. 


Terj  name  that  still  cleaves  to  expen- 
diture in  the  office  of  the  average  ad- 
joater  shows  the  innocent  origin  of 
this  practice.    In  the  first  instance 
all  expenditure  is  olassed  under  one 
bead  as  particular  charffd.    The  law 
would  aegregate  this  into  particular 
or  general  average,  or  what  is  neither. 
The  average  adjuster  stiU  arrives  at 
the  same  result  as  the  law.     I  know 
not  on  what  principles,  or  why,  on  the 
theory  which  I  am  combatting,  the 
underwriter  should  be  liable  to  pay 
any  part  of  it  since  adjusters  generally 
hold  that  particular  average  never  in- 


cludes expenditure.  But  whatever 
be  the  reason  that  enables  them  to 
coincide  in  results  with  those  required 
by  the  law  for  reasons  which  they 
repudiate,  as  soon  as  they  approach 
the  Common  Memorandum  the  diver- 
gence between  their  practice  and  legal 
principle  is  open  and  declared.  But 
before  adverting  to  the  memorandum 
I  will  give  an  instance  of  the  facility 
with  which  practice  by-and-by  as- 
sumes the  appearance  and  authority 
of  principle.  A  vessel,  suppose,  in- 
sured subject  to  the  8  per  cent,  me- 
morandum,  is    dragging  her  anchor 

3  c 


75* 


EXCEPTED  LOSSES 


[part  IIL 


2.  Not  where 
the  ahip  takes 
the  ground  in 
the  ordinary 
course. 


on  a  bank,  where  she  remained  an  hour,  was  not  stranded. 
This  decision,  which  is  inconsistent  with  the  later  authorities, 
is  exceedingly  doubtful  in  law,  if,  in  fact,  it  may  not  be  con- 
sidered as  overruled.* 

2.  Another  iinportant  test  is  to  ascertain  whether  the  ship 
took  the  ground  in  the  ordinary  course  of  the  navigation,  or 
in  consequence  of  some  unusual  and  unexpected  calamity. 

"Where  a  vessel  takes  the  ground  in  the  ordinary  and 
usual  course  of  navigation  and  management  in  a  tide  river 
or  harbour,  upon  the  ebbing  of  the  tide,  or  from  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the 
flow  of  tide  or  increase  of  water,  such  an  event  shall  not  be 
considered  a  stranding  within  the  memorandum."' 

A  vessel,  \mder  the  care  of  a  pilot,  while  being  taken  up 
Cork  river  twice  took  ground  from  shallowness  of  water,  and 
remained  aground,  on  the  first  occasion  eight,  and  on  the 
second  occasion  ten,  hours.  She  was  each  time  floated  off 
by  the  tide,  and  afterwards  at  high  water  was  moored  to  a 
quay  in  Cork  harboui* ;  on  the  tide  ebbing  she  fell  over  on 
her  side,  and  lay  on  her  broadside  for  two  whole  tides,  by 
which  the  ship  and  cargo  (which  was  warranted  free  of 
average)  were  much  damaged.  Taking  the  groimd  in  the 
manner  mentioned  appeared  in  evidence  to  be  no  more 
than  was  usual  with  all  vessels  cff  the  same  class  in  the 


1  Per  Taunton,  J.,  in  8  B.  ft  Ad.  '  Per  Lord  Tenterden  in  Wellfl  «. 

27 ;  per  Lord  CampbeU  in  1  E.  ft  B.      Hopwood,  8  B.  ft  Ad.  84. 
460. 


and  rapidly  drifting  on  a  lee  shore ; 
to  heave  up  the  anchor  would  be  to 
lose  the  ship;  the  captain  however 
saves  the  ship  by  cutting  the  cable. 
The  ship  at  the  time  was  empty,  the 
loss  of  cable  and  anchor  is  leas  than 
8  per  cent,  and  by  his  oontract 
as  interpreted  by  the  law  that  loss 
falls  upon  the  assured  without  re- 
course against  his  insurer.  The  effect 
of  the  8  per  cent,  memorandum  lb 
here  obviously  impolitic.  The  insiuer 
is  spared  a  total  loss  at  the  expense  of 
the  assured ;  and  for  the  insurer  to  re- 


imburse him,  would  be  an  act  of  the 
soundest  policy.  That  this  is  the  origin 
of  the  present  practice  among  average 
adjusters  to  set  down  this  loss  to  the 
account  of  the  underwiiter,  no  sane 
man  not  wedded  to  a  theory  would 
deny.  But  Mr.  Stevens,  not  satisfied 
with  the  praise  of  wisdom  for  his  ad- 
vice in  such  a  case  to  pay,  is  ambitious 
of  finding  his  practice  sanctioned  by 
legal  principle.  Hecallsthis  an  instance 
of  general  average.  True,  he  says,  the 
ship  was  empty,  but  the  seamen's 
lives  and  their  effects  were  on  board ! 
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Cork  river;  therefore  this  was  held  not  to  be  a  stranding 
within  the  memorandum.^ 

So,  where  a  vessel  in  a  tidal  harbour  was  moored  in  the 
place  indicated  by  the  harbour-master,  and,  upon  the  tide 
ebbing,  took  the  ground  in  the  precise  spot  w^here  it  was 
intended  she  should,  but,  in  so  doing,  struck  on  some  hard 
substance,  whereby  her  bottom  was  damaged,  this  was  held 
not  to  be  a  stranding,  but  a  mere  taking  the  ground  in  the 
ordinaiy  course  of  the  navigation.* 

3.  "  But  where  the  ground  is  taken  under  any  extraor-  8. 
dinary  circumstances  of  time  or  place,  by  reason  of  some  ac< 
unusual  or  accidental  occurrence,  such  an  event  is  a  stranding  ^ 
within  the  meaning  of  the  memorandum ; "  ^  or,  as   Tindal,  ^ai 
C.  J.,  expresses  it,  "  where  the  taking  of  the  ground  does 
not  happen  solely  from  those  natural  causes  which  are  neces- 
sarily incident  to  the  ordinary  course  of  the  navigation  in 
which  the  ship  is  engaged,  either  wholly  or  in  part,  but  from 
some  accidental  or  extraneous  cause,  that  is  a  stranding."* 

A  pilot,  contrary  to  the  warning  of  the  captain,  and  in  his 
absence,  fastened  a  ship  by  a  rope  to  the  pier  of  St.  George's 
dock  basin,  where  the  dock-master  told  him  she  would  not 
lie  safely.  Soon  afterwards  the  ship  took  ground  astern, 
and,  the  tide  ebbing,  the  rope  broke,  and  she  fell  over  on  her 
side,  and  was  much  damaged.  The  Court  held  that  this  was 
clearly  a  stranding,  the  ship  having  been  taken  out  of  the 


1  Hearne  v.  EdmundB,  1  £r.  &  B.  388.  11  C.  B.  876. 

*  KiDgsford  r.  Marshall,    8   Bing.  ^  Per  Lord  Tenterden,  3  B.  &  Ad. 

458.     See  per  Parke,  J.,  in  3  B.  &  Ad.  84. 

29;  and  S.  P.,  in  Magnus  v.  Buttemer,  *  8  Bingh.  461. 


ICr.  Benecke,  a  subsequent  writer,  has 
adopted  his  conclusion  but  modified 
his  reasona;  and  their  successors  at 
this  day  have  modified  even  his  con- 
elusion,  at  least  so  far  as  to  call  it  a 
Ion  «m  the  nature  of  general  average. 
As  to  that  new  phrase,  in  ike  nature  of, 
I  do  not  understand  it  when  speaking, 
not  of  analogy,  but  of  a  principle 
directly  applicable  to  the  subject  of 
diaoouxM^  and   positively  discrimina- 


tive in  respect  of  it.  And  as  to  the 
conclusion  itself,  it  has  the  vice  of 
confounding  things  that  differ,  gene- 
ral with  particular  average,  in  all  that 
distinguifihes  them. 

After  this  instance  of  sound  policy   C< 
pursued    in     the     teeth     of     legal   ^^ 
principle,     it   is   perhaps   unjust    to 
require    consistent    reasons    for    all 
their   practice.      Both    Stevens    and 
Benecke    are     consistent     in    their 
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usual  course,  and  improperly  moored  in  tlie  place  where  the 
accident  afterwards  happened.^  The  decision  was  the  same 
where  a  ship  took  the  ground  in  Boulogne  harbour,  and 
had  her  knees  broken  by  a  heavy  swell  ninning  into  the 
harbour.' 

While  a  ship  was  in  Wisbeach  river  or  canal,  the  water 
was  drawn  off,  and  the  ship  accidentally  settled  down  on 
some  piles  not  previously  known  to  be  there.  This  was  held 
to  be  a  stranding,  for  *'we  cannot  suppose,"  says  Abbott, 
C.  J.,  "  that  these  canals  are  so  constantly  wanting  repair  as 
to  make  the  drawing  off  the  water  an  occurrence  in  the 
ordinary  course  of  the  voyage."  • 

A  ship,  on  entering  a  tidal  harbour,  struck  the  fluke  of  an 
anchor,  and  being  afterwards  moored  in  deep  water  was 
found  to  be  in  danger  of  sinking.  For  this  reason  she  was 
warped  further  up  the  harbour,  where  she  took  ground  and 
remained  fast.  This  was  held  to  be  a  stranding,  for,  said 
Bayley,  J.,  "  the  ship,  in  this  case,  was  laid  on  the  strand, 
not  in  the  ordinary  course  of  navigation,  but  ex  necessitate 
to  avoid  an  impending  danger."  * 

A  ship  necessarily  in  a  harbour  dry  at  every  tide,  was 
moored  where  ships  of  her  burthen  usually  lay,  and  in  addi- 
tion, it  was  necessary  to  lash  her  by  a  rope  fastened  round 

1  Carruthen  v.  Sydebotham,  4  M.  &  *  Bajner  v,  Qodmond,  5  B.  ft  Aid. 

Sel.  77 ;  and  aee  the  observstioDB  of  225. 

Taunton,  J.,  on  this  case,  in  8  B.  &  «  Barrow  v,  BeU,  4  B.  &  Or.  786 ;  & 

Ad.  25.  a,  7  DowL  ft  Byl.  244. 

*  Fletcher  v.  IngIlB,2  B.  ft  Aid.  815. 


general  theory  of  aTerage^  To-day's 
practice  is  inconsistent  with  that  the- 
ory inasmuch  as  it  arrives,  we  have 
seen,  at  results  sanctioned  by  the  law 
upon  principles  directly  at  yarianoe 
with  the  theory  professed.  Again, 
their  practice  under  the  memorandum 
is  inconsistent  with  that  under  the 
rest  of  the  policy,  and  unjustified  by 
the  known  rules  of  interpretation.  It 
is  remarkable  that  this  word  average 
is  employed  in  the  memorandum  and 
nowhere  else  throughout  the  contract 


of  insurance.    If  this  were  a  modem 

word,  aa  recent  as  the  memorandum 

itself,  it  might  be  supposed  to  have 

some  peculiarity  of  signification  where 

it  stands.    But  we  have  seen  that  it 

is  a  vezy  ancient  word,  used  at  first 

to  designate  what  was  almost  never 

other  than  an  expenditure,  namely, 

a  general  avenge  contribution,  and 

used  afterwards,  aa  at  this  day,  to 

designate  the  whole    purpose  of    a 

policy,  the    sum*  and    substance  of 

marine  insurance.    N0W9  why  should 
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her  masts  to  posts  on  the  shore ;  when  the  tide  ebbed,  the 
rope,  of  insuflScient  strength,  broke,  and  she  fell  over  and 
was  stove  in.  This  was  held  to  be  a  stranding ;  the  falling 
over  being  a  consequence  of  the  accidental  breaking  of  the 
rope.* 

A  ship  in  a  tidal  harbour  was,  through  the  stretching  of  a 
rope  a-head,  moved  somewhat  astern  by  the  wind,  so  that  the 
forepart,  instead  of  settling  in  the  mud,  got  upon  a  heap  of 
rubbish,  whereby,  as  the  tide  ebbed,  she  became  strained, 
and  let  water  through  her  seams,  thus  damaging  a  cargo  of 
fruit  warranted  free  of  average.  It  was  held,  by  the  majo- 
rity of  the  judges,  that  this  was  a  stranding  within  the  me- 
morandum,' the  event  being  **  partly,  if  not  wholly,  caused 
by  the  easterly  wind,  an  accidental  circumstance,  and  not 
necessarily  incident  to  the  navigation."  ^ 

A  ship,  bound  from  Nantes  to  Dublin,  was  forced  by  stress 
of  weather  to  run  into  the  Bay  of  Palais,  and  there  let  go  her 
bower  anchors  and  chains.  The  gale  increasing,  and  the  ship 
dragging  the  lai'ge  anchor,  the  master,  to  save  ship  and  life, 
slipped  chains,  put  the  ship  under  sail,  and  ran  for  the 
tidal  harbour  of  Sanzon.  It  was  ebb  tide  when  the  ship 
entered  it,  and  she  took  the  ground  and  there  she  lay  for  a 

'  Bishop  V,  Pentland,  7  B.  &  Cr.      20.  Lord  Tenterden,  C.  J.,  Littledale, 
219 ;  1  MazL  &  RyL  49.  and  Taunton,  JJ.,  were  the  majority. 

>  Wells  V.   Hopwood,  8  B.  &  Ad.  '  Per  Taunton,  J.,  3  B.  &  Ad.  26. 


thifl  term  receive  any  peculiarity  of 
meaning,  standing  where  it  does, 
without  a  single  word  or  phrase  to 
qualify  it  f  More  than  this,  now  that 
we  know  the  history  of  this  term, 
does  not  the  introduction  of  it  into 
the  memorandum,  standing  nowhere  * 
else  in  the  contract,  repel  any  attempt 
to  modify  it  by  the  effect  of  usage,  if 
tridence  to  that  end  were  offered  ? 

But  what  usage  T  Is  the  practice 
of  average  adjusters  evidence  of  mer- 
cantile usage  ?  This  is  a  very  impor- 
tant question.  The  practice  of  con- 
veyancers is  known  to  the  law.  Is 
the  practice  of  average  adjusters,  inter- 
preted moreover  by  themselves  upon 


a  false  theory,  to  be  regarded  as  co-ordi- 
nate, and  to  give  the  law  to  the  Courts  ? 

I  believe  that  the  general  question    <[•] 
here  in  dispute  is  wholly  concluded  by    co 
the  decisions  already  referred  to.   The   dc 
Great  Indian  Peninsula   Ry.   Co.   v. 
Saunders,  1  B.  &  S.  41 ;  2  id,  266 ;  30 
L.  J.  (Q.  B.)  218;  31  id.,  206;  and 
Booth  V.  Gair,  33  L.  J.  (C.  P.)  99,— 
were  actions  each  upon  a  policy  on 
cargo  *'free  from  particular  aveiage." 
In  both,  the  voyage  had  been  broken  up 
with  heavy  loas  of  expenditure  to  the 
assured,  but  there  was  no  total  loss  in 
either  case.     Nothing  can  account  for 
the   bringing    of    these  actions    but 
the  notion,  already  considered,  that 
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month,  only  floating  eight  times,  and  then  on  the  top  of 
spring  tides.  When  she  put  to  sea  it  was  found  that  she 
had  been  strained  and  was  making  water,  whereby  her 
cargo  was  damaged.  The  Court  of  Queen's  Bench  held, 
that  this  was  a  clear  case  of  stranding  within  the  memo- 
randum.' 


The  5  and  8  per 
cent.  oUoaes. 


The  object  of  both  the  Five  and  Three  per  Cent,  clauses 
is  the  same,  viz.,  to  protect  the  underwriter  against  trifling 
claims.  The  former,  comprising  articles  more  liable  to  sea 
damage  than  the  general  cargo,  though  not  so  perishable  as 
those  which,  in  the  first  clause,  are  warranted  free  of  all 
average,  stipulates  that,  with  respect  to  them,  the  under- 
writer shall  not  be  liable,  unless  the  loss  amounts  to  5  per 
cent  The  latter  clause  provides  that,  with  r^ard  to  the 
general  cargo,  the  ship  and  freight,  he  shall  not  be  liable, 
unless  the  loss  amounts  to  3  per  cent* 


1.  How  the  per-       Upon  the  construction  of  these  clauses  many  questions 

ceiitage  ifl  .  .  . 

made  np.  have  arisen,  which   may,  however,  all  be  comprised  under 

two  general  heads,  viz.,  1.  How  is  the  required  amount  of 


^  Corcoran  v.  Gumey,  1  £.  ft  K 
456;  22  L.  J.  (Q.  B.)  113. 

'  The  articleB  specified  in  the  6  per 
cent,  clause  are  generally  called,  to- 
gether with  those  in  the  fimt  clause, 


enumerated  articles ;  the  **  other 
goods"  included  generally  in  tiie  3 
per  cent.  cUuse,  are  called  the  non- 
enumerated  articles. 


expenditure  never  is  included  in  par- 
ticular average,  and  that  the  expendi- 
ture  made  in  each  of  these  cases  was  of 
the  nature  of  general  average,  laid  out, 
t.  f . ,  in  preserving  the  property  insured. 
The  Court  of  Queen's  Bench,  of  Com- 
mon Pleas,  and  the  Exchequer  Cham- 
ber consisting  of  Barons  of  the  Ex- 
chequer and  Justices  of  the  Pleas, 
successively  held  the  expenditure  in 
question  to  be  particular  average. 
Such  a  decision  should  wholly  con- 
clude the  question  with  those  of  the 
opinion  of  Stevens  and  Benecke,  as  these 
have  no  modification  for  the  memo- 


randum merely ;  with  them  it  is  either 
all  or  none,  everywhere  throughout  the 
policy.  But  upon  general  principles, 
were  not  these  decisions  upon  cases 
arising  under  the  memorandum  ?  The 
cargo  did  not  consist  of  memorandum 
articles  it  is  true,  but  by  contract  of 
the  parties  it  was  to  be  regarded  as  if 
it  did.  It  was  to  be  free  of  average, — 
was  it  not  thereby  inserted  in  the 
memorandum?  But,  not  to  rest  there* 
I  must  revert  to  the  origin  of  thia  con- 
flict ;  it  never  would  have  arisen  but  for 
a  theory  that  makes  no  distinction 
between  the  memorandum  and  any 
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loss  to  be  made  up  in  itself  ?    2.  Upon  what  value  is  it  to 
be  calculated  ? 

(1.)  The  first  question  that  presents  itself  under  the  first  0: 
head  is  this,  Can  successive  losses,  happening  at  difierent 
times,  be  added  together,   so   as  to   make  the  undei'writer 
hable  if  their  aggregate  amount  exceeds  5  per  cent,  or  3 
per  cent  ? 

With  regard  to  freight  and  goods,  there  never  has  been 
any  doubt  that  the  true  rule  is  to  take  the  aggregate  amount 
of  the  whole  damage  occasioned  in  the  course  of  the  voyage ; 
on  the  ground,  that  until  the  end  of  the  voyage  it  is  im- 
possible to  estimate  the  real  amount  of  damage  done  to  the 
cargo.* 

And  the  same  law,  by  decision  both  in  this  country  and  in 
the  United  States,  has  been  applied  to  the  ship  also.^ 

(2.)  A  second  rule  is,  that  general  and  particular  average  N< 

on 

cannot  be  added  together  so  as  to  make   the  underwriter  ay 
liable  if  their  aggregate  amount  exceeds  the  requisite  per- 
centage.* 

With  regai-d,  however,  to  losses  which  are  in  the  nature  of 
genei*al  average,  because  voluntarily  incurred,  but  not  the 
subjects  of  general  average  contribution,  because  incurred 
for  the  benefit  of  the  ship  only,  the  underwriter  on  ship  is,  it 
seems,  liable,  although  they  do  not  amount  to  3  per  cent.* 


*  Benecke,  Pr.  of  Indem.  473  ; 
Steyens  on  Ayerage,  228. 

^  Blackett  v.  Royal  Exch.  Ass. 
Co.,  2  C.  &  J.  244  ;  per  Story,  J.,  Don- 
nell  r.  Columbian  Ina.  Co.,  2  Sumner's 
Rep.  366. 

'  StevenB  on  Ayerage,  232 ;  Benecke. 


Pr.  of  Indem.  472  ;  2  Phillips,  Ins.,  no. 
1779. 

*  Stevens  on  Average,  229;  Benecke, 
Pr.  of  Indem.  473 ;  2  Phillips,  Ins., no. 
1783.  [Xo,  not  legally  liable ;  but  it  is 
good  policy  for  him  to  pay  it  See 
Note  below. — £d.] 


other  clause  of  the  policy ;  that  con- 
flict therefore  is  concluded  by  these 
decisions. 

As  the  main  result  of  the  investiga- 
tion pursued  in  this  note,  I  submit : — 

That  the  second  of  Mr.  Amould's 
rules  at  pu  759,  that  general  and  ptuc- 
ticular  average  cannot  be  added  toge- 
ther 10  as  to  make  the  underwriter 
liabk  tinder   the   memorandum,   is 


contrary  to  legal  principles  and  can- 
not be  maintained.     And 

That  the  third  of  these  rules  at  p. 
760,  that  extraordinary  expenditure 
cannot  be  added  to  the  loss  by  dete- 
rioration of  the  subject  of  insurance 
under  the  perils  insured  against  so  as 
to  make  the  underwriter  liable  under 
the  memorandum,  is  contrary  to  legal 
principles  and  cannot  be  maintained. 
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Not,  of  expenses 
incurred  in 
saTing  or  pre- 
serTuig  cargo. 


Nor,  of  the 
ezpenees  of  aa- 
oertaining  the 
amount  of  Iom. 


(3.)  A  third  inile  is,  that  expenses  incurred  for  saving,  or 
preserving  the  cargo  and  freight  (such  as  warehouse  rent  in 
an  intermediate  port^  and  expense  of  unloading  and  reload- 
ing) cannot  be  added  to  the  damage,  in  order  to  make  it  up 
to  the  required  amount;'  for,  as  Mr.  Stevens  says,  these 
expenses  are  not  of  the  nature  of  a  loss,  but  are  charges 
incurred  to  preserve  and  bring  forward  the  property;  the 
clause  only  contemplates  a  loss,  and  that  such  loss  should 
arise  from  an  accident'  If,  however,  the  loss,  independently 
of  these  charges,  exceeds  the  limited  amount  of  percentage, 
these  charges  themselves  must  be  paid  by  the  underwriter, 
whether  they  amount  to  3  per  cent,  or  not* 

(4.)  Fourthly,  it  is  a  rule,  that  the  expense  of  ascertaining 
the  amount  of  the  loss  cannot  be  added  to  the  damage  to 
make  up  the  required  percentaga^  But  if  the  damage  per 
86  exceeds  the  required  amount,  then  these  charges  are 
added  to  it  and  paid  by  the  underwriter ;  otherwise  they  aie 
paid  by  the  assured,  the  rule  being  that  they  should  fall  on 
the  pai'ty  who  must  have  sustained  the  loss  had  its  amount 
been  ascertained  without  any  expense. 


2.  On  what  the 
percentage  is  to 
be  calcalated. 


Corolkiy. 


The  second  question  is.  Upon  what  amount  is  the  per- 
centage to  be  calculated?  (1.)  It  is  a  rule  that  the 
exception  is  limited  in  its  application  to  the  amount  at  risk 


>  Stevens,  280;  Benecke,  472. 
s  Stevena,  230. 
s  Benecke,  472. 


One  thing  more  in  immediate  conneo* 
tion  with  the  subject  of  this  note.  Is  it 
not  a  consequence  of  the  theory  here 
combatted,  that  expenditure  is  regarded 
and  dealt  with  as  incident  to  particular 
average,  rather  than  as  being  itself 
average  and  no  more  to  be  separated 
from  the  subject  of  insurance  than 
the  damage  itself  f  What  I  mention 
with  serious  doubt  and  question  is 
such  a  form  of  speech  and  mode  of  deal- 
ing in  relation  to  expenditure  as  in 
effect  convert  it  into  a  compensatory 
fund  applicable,  if  need  be,  to  both 


^  Benecke,  Pr.  of  Indem.  474;  2 
Phillips  on  Ins.,  na  1791. 


sides.  I  shall  endeavour  to  convey 
my  meaning  through  an  example  and 
then  leave  the  question  for  the  oon- 
sideration  of  others.  For  instance,  a 
steamer  with  cai^go  on  board  is  set  <ni 
fire  in  her  hull  and  rigging  by  another 
vessel,  and  the  fire  is  quenched  at  the 
expense  of  the  owner.  This  is  inevi- 
table loss  to  him  by  one  of  the  perils 
insured  against  It  is  not  the  less  so 
because  he  has  averted  imminent  dan- 
ger from  the  cai^go.  The  cargo  it  is 
true  pays  for  that  benefit  So  far  as 
it  pays,  to  that  extent  the  owner  haa 
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under  the  policy  at  the  time  of  loss,  i.  e.,  if  it  amounts  to  0 
5  per  cent,  or  3  per  cent,  on  the  interest  then  on  board  it  is  ti 
sufficient,  though  it  may  not  amount  to  5  or  3  per  cent,  on 
the  interest  subsequently  at  risk  under  the  policy.  This  is 
established  by  a  very  revolting  instance.  In  a  policy  on  a 
slave  ship  the  slaves  were  warranted  "  free  of  average  under 
5  per  cent,  for  loss  from  insurrection."  An  insurrection  took 
place  at  a  time  when  there  were  only  forty-nine  slaves  on 
board  ;  seven  were  killed  in  suppressing  it ;  and  it  was  held 
that  the  underwriters  were  liable,  this  being  a  loss  exceeding 
5  per  cent,  of  the  number  on  board  when  it  took  place, 
though  it  was  by  no  means  5  per  cent,  of  the  number  that 
ultimately  formed  the  complete  cargo.* 

(2.)  Upon   the   articles  enumerated   in  the   5   per  cent. 

clause  when  insured  in  gross  (as  is  often  the  case  with  hides, 

flax,  hemp,  &c.),  the  proportion  of  damage  is  calculated  upon 

the  whole  amount  of  each  specified  article  taken  separately,  ni 

i.  e.,  the  construction  of  the  memorandum  is  the  same  as  if  it 

were  "  sugar  free  of  average  under  5  per  cent.,  tobacco  free 

of  average  under  5  per  cent.,  hemp  free  of  average  under 

5  per  cent,"  and   so  on  with  the   rest  of  the   enumerated 

articles.     Thus,  if  flax  and  hemp  be  insured  together,  valued 

at  lOOOi. :  let  the  aggregate  amount  of  damage  updn  both 

articles   be  lOOi.,  i.  e.,   10  per  cent,    on  their  whole  value 

taken  jointly ;  yet,  unless  the  damage  on  each  amounts  to 

5  per  cent  of  its  value  taken   separately,   the   claim   can 

be  made  good  only  on  the  one  on  which  it  exceeds  that 

amount' 


ce 
tfa 
ea 


>  Rohl  V.  Parr,  1  Esp.  US. 


*  Stevens  on  Average,  223;  2  Phil- 
lips, Ins.,  no.  1785. 


-vh&t  he  may  set  off  against  the  loss, 
and  the  insurer  is  entitled  to  the  ad- 
Tantage  of  that  payment.  But  this 
mere  set-off  does  not  alter  the  natiu*e 
of  the  first  loss  consisting  of  damage 
and  expense,  and  from  the  moment  of 
their  accrual  constiluting  particular 
average.  (See  the  difference  be- 
tween the  judges  as  to  iwhat  con- 
cUtutes   general    average    in    Kemp 


V,  HaUiday,  34  L.  J.  (Q.  B.) 
233.)  Suppose  there  were  no 
cargo.  The  supposition  leaves  the  . 
loss  where  it  fell,  i.  e.,  it  lies  where  it 
always  did,  but  with  this  besides,  that 
there  is  no  set  off.  What  I  say  is  this, 
that  the  expense  is  not  a  fund  to  be  dis- 
tributed, but  a  particular  average  loss 
in  the  first  instance,  which  may  or 
may  not  be  balanced  in  part  by  the 
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When  not  ona- 
merated,  then  on 
ftll  together. 


Where  merely 
shipped  in  sepft- 
rate  pa'jkagee, 
fltili  on  the 
whole. 


(3.)  Where,  however,  as  in  the  3  per  cent,  clause,  the 
rest  of  the  cargo,  under  the  general  term  "  all  other  goods," 
is  warranted  free  of  average,  without  any  specific  enumera- 
tion of  distinct  classes,  it  is  obvious  that  the  same  rule 
cannot  apply.  Accordingly,  the  practice  is  to  regard  the 
whole  of  the  non-enumerated  articles  as  forming  together 
one  mass  of  property,  and  then  to  calculate  the  percentage 
of  damage  on  the  aggregate  value  of  iV  Unless,  indeed,  the 
non-enumerated  articles  have  been  separately  valued  in  the 
policy ;  for,  in  that  case,  it  seems,  such  separate  valuation 
gives  a  distinct  basis  on  which  to  compute  the  damage ;  so 
that,  if  there  be  coffee  valued  at  3002.,  and  tea  at  3000/., 
the  amount  of  damage  on  the  coffee  must  amount  to  9^, 
and  on  the  tea  to  90/.,  in  order  to  make  the  underwriter 
liable ;  whereas,  if  it  were  11/.  on  the  coffee,  and  89/.  on  the 
tea,  he  would  be  liable  on  the  former  only,  and  not  on  the 
latter.' 

(4.)  Where,  however,  large  quantities  of  the  same  descrip- 
tion of  articles,  whether  enumerated  or  unenumerated,  are 
made  up  in  separate  packages,  the  damage  must  amount  to 
6  per  cent  or  3  per  cent  of  the  whole  aggregate  of  packages 
of  the  same  class  of  goods,  and  cannot  be  calculated  upon 
each  separate  package. 

Thus,  suppose  101  hogsheads  of  sugar,  or  101  bags  of 
coffee,  to  be  insured  free  of  average,  the  former  under 
5  per  cent.,  the  latter  under  3  per  cent :  suppose,  further, 
five    of  the   hogsheads,  or  three  of  the   bags,  to   be  so 


1  2  Phillips,  Ins.,  no.  1786.  caBO  of  Ooean   Ins.  Ca   v.  Carring- 

•  2  Phillips,  Ins.,  no.  1788,  and  the      ton,  8  Conn.  Rep.  857,  there  cited. 


liability  of  another  subject  of  insui^ 
ance  to  pay  for  the  advantage  con- 
ferred. Suppose  further,  that  the 
owner  of  the  steamer,  considering  her 
great  worth  and  that  the  effect  of  the 
3  per  cent,  memorandum  deprives 
him  of  reimbursement  for  a  very 
heavy  loss,  should  stipulate  with  the 
insurer  that,  for  the  purposes  of  par^ 
tioular  avenge,  his  steamer  shaU  be 


reguded  as  of  two  parts,  hull  and 
machinery.  The  express  object  of 
the  contract  excludes  the  poesibilitj 
of  general  average  arising  (if  such  a 
thing  be  conceivable)  out  of  this  divi- 
sion of  one  subject  into  two.  The 
purposes  of  the  owner  did  not  require 
such  a  contract  to  entitle  him  to  pay- 
ment of  general  average,  should  it 
»,  however  small  in  amount.    Let 
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damaged  as  to  be  wholly  unfit  for  use,  the  underwriter  is 
not  liable.^ 

(5.)  It   is  obvious  that  this  mode  of  estimation  must  in  Oi 

CO 

many  cases  be  unfavourable  to  the  assured  ;  in  order,  there-  sti 
fore,  to  protect  himself  and  render  the  underwriter  liable, 
where  otherwise,  on  the  strict  construction  of  the  memo- 
randum he  could  not  be  so,  certain  stipulations  have  been 
introduced  into  the  policy  on  behalf  of  the  assured,  as,  e,  g., 
"to  pay  average  on  each  species,  as  though  separate  interests 
separately  insured  : " — "  To  pay  average  on  ten,  fifteen  or 
twenty  hogsheads,  succeeding  numbers,  as  if,  &c.,"  as  before. 
If  there  are  no  numbers,  in  such  case  the  practice  is  to 
disregard  the  clause  entirely,  and  to  pay  the  average  only  if 
it  amount  to  the  stipulated  percentage  on  the  whole  quan- 
tity.' To  meet  the  case  where  manufactured  goods  are 
shipped  in  bales  or  packages,  the  general  clause  inserted  is 
"  To  pay  average  on  each  package,  as  if  separate  interests 
separately  insured."  * 

The  effect  of  these  clauses  is  to  make  the  underwriter 
liable  in  many  cases  where  he  would  have  escaped  from 
liability  altogether  upon  the  strict  construction  of  the  usual 
printed  clauses.  Thus,  let  1000^.  be  insured  on  ten  cases  Ei 
of  manufactured  goods  valued  at  100/.  each  case,  "  to  pay 
average  on  each  package,  as  if  separate  interests  separately 
insured  : "  suppose  five  of  the  cases  to  be  damaged  each  3 
per  cent.,  or  15/.  in  the  whole  :  then  compensation  may  be 
claimed  from  the  underwiiters,  though,  without  the  clause* 
the  loss  nmst  have  amounted  to  50/.  in  order  to  make  them 
Uable.* 

'  1    Magens,    73 ;    Stevens,    224 ;       see  note,  ibid. 
Benecie,  474.  '  Stevens,  220. 

'  Benecke,  Pr.  of  Indem.  478,  and  *  Stevens  on  Average,  226. 


it  be,  then,  that  there  is  no  cargo  on  item  of  particular  average  :  and  ex  con- 
board  and  that  the  consequences  of  tractu  the  machinery  is  not  to  contri- 
the  fire  are  as  before,  the  machinery  bute, — because  the  division  (1)  is  not  to 
being  uninjured.  The  loss  is  to  the  be  the  occasion  of  general  average, — and 
hull ;  as  before,  it  lies  where  it  fell,  (2)  is  to  prevent  the  general  distribu- 
dauttge  and  expense    together,   one  tion  over  aU  of  a  particular  loss  to  part* 
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Where  damage 
ezoeeda  the 
required  per- 
centage on  the 
▼hole  amount. 


If  the  damage  exceeds  the  required  percentage  on  the 
whole  amount,  the  assured  may,  at  his  option)  calculate  the 
percentage  either  on  the  whole  amount  or  on  the  damaged 
packages.  Thus,  supposing,  on  the  same  data,  one  of  the 
cases  to  have  been  damaged  50  per  cent,  or  501.,  and  the 
rest  to  arrive  damaged  only  1  per  cent.,  the  assured  may 
recover  the  amount  of  damage  on  the  nine  cases,  though 
under  the  required  percentage,  because  the  whole  damage 
exceeds  5  per  cent,  on  the  whole  value.  The  reason  is,  that 
this  clause,  having  been  introduced  for  the  benefit  of  the 
assured,  must  be  construed  in  his  favour.* 

Mr.  Stevens  says,  that  the  insertion  of  these  clauses  is  so 
much  a  matter  of  general  usage  whenever  goods  are  insiured 
direct  from  their  place  of  growth  or  manufacture,  that,  even 
when  omitted,  the  policy  is  acted  upon  as  though  they  had 
been  introduced.' 

It  is  held  in  the  United  States  that,  in  order  to  calculate 
whether  the  percentage  of  loss  amounts  to  5  or  3  per  cent,  on 
the  insurable  value  of  the  goods,  the  premium  is  to  be  deducted 
from  that  value.'  But  no  such  principle  appears  to  be  acted 
upon  in  this  countiy  ;  on  the  contrary,  the  rule  here  is  that 
the  underwriter  is  liable  whenever  the  loss  (under  the  limi- 
tations already  pointed  out)  amounts  to  5  per  cent,  or  3  per 
cent  on  the  value  in  the  policy,  or  on  the  prime  cost  plus 
the  premium  and  other  costs  of  insui*ance. 

It  appears  to  have  been  the  intention  of  those  by  whom 


1  Hagedom  v.  Whitmore,  1  Stark. 
167;  Sterens  on  Average,  220; 
Benecke,  Pr.  of  Indem.  476. 

'  Stevens  on  Average,  225. 


If  it  be  answered  that  the  cost  of 
qaenching  the  fire  is  an  advantage  appli- 
cable to  the  whole  ship,  notwithstand- 
ing the  contract  of  the  parties,  then  I 
have  failed  to  show  bj  this  note  that 
expenditure  under  an  exigent  peril  is 
an  integral  part  of  an  average  loss,  not 
to  be  separated  from  it  nor  to  be  ex- 
tended beyond  it. 
There  is  a  recent  decision,  however, 


'  Brooke  v.  Oriental*  Ins.  Co.,  7 
Pickering's  Rep.  509.  See  2  Phillipe, 
no.  1790. 


which  appears  to  be  in  conflict  with 
these  views.  I  own  it  presents  that 
aspect  upon  the  meagre  statement  of 
facts  in  the  report ;  it  is  conceivable, 
however,  that  some  facts  maj  have 
been  very  material  to  the  decision, 
which  do  not  appear  in  the  printed 
statement.  The  case  is  Oppenhelm  v. 
Fry,  8  B.  &  S.  878 ;  5  i(2.  848;  88 
L.  J.(Q.  a)2^7.--fia. 
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^e    -.n  -  the  clause  was  first  introduced,  that  the  surplus  only  of  loss 

^cTila-^~_^  above  the  5L  or  31.  per  cent,  should  be  paid  by  the  under- 

»e  dur:_^  writer :  the  practice,  however,  in  this  country,  has  uniformly 

one  ..f  :^  been  that,  when  the  loss  exceeds  the  excepted  amount  of 

percentage,  the  underwriter  is  liable  for  the  full  amount  of 

the  loss,  and  not  only  for  the^  sui*plus;* 


>^     ^-  -  - 


^^   ^-  :i  '  During  the  Napoleonic  war,  when  almost   all  the  ports  Ot 

of  the  Baltic  were  in  a  state  of  occasional  hostility  to  this  ex< 

*^^  ^-  >  country,  and  the  adventurous  expeditions  to  those  seas  were  ^ 

undertaken  without  any  fixed  destinations  (the  election  of 
the  ports  of  discharge  being  necessarily  left  to  the  captain's 
discretion,  according  to.  the  exigencies  of  the  case),  frequently 
the  underwritera  inserted  a  stipulation  that  they  should  not 

^^^^'.'  be  answerable  for  the  risk  of  capture,  seizure,  or  confiscation 

in  the  ship's  port  of  discharge. 


I 

I 


«4' -  - 


I 


Various  cases  were  decided  on  the  construction  of  these  Tc 

86 

clauses,  in  most  of  which  the  sole  question  was,  whether  the  of 
ship,  at  the  time  of  seizure,  was  in  that,  which,  with  re- 
ference to  the  nature  of  the  risk,  and  the  whole  circum- 
stances of  the  case,  could  fairly  be  regarded  as  her  port  of 
clischarge,  within  the  contemplation  of  the  parties  to  the 
policy.  The  Courts,  as  the  nature  of  the  subject  required, 
exercised  great  liberality  of  construction  in  forming  a  judg- 
:ment  on  this  point,  guiding  themselves  rather  by  the  nature 
of  the  risk  and  the  intention  of  the  parties,  than  by  the 
strict  and  legal  meaning  of  the  term  port. 

Hence,  it  was  decided  by  Lord  Ellenborough,  that  if  a  ^ 
ship,  "  warranted  free  from  capture  and  seizure  in  her  port 
of  discharge,"  once  come  within  the  danger  of  capture  from 
the  land,  for  the  purpose  and  with  the   intention  of  dis- 
charging her  cargo,  she  should  be  considered  to  be  in  her 


1  SterenB  on  Average,  227,  5th  ed.      States;  2  Phillipa,  Ins.,  no.  1791. 
^e  practice  is  the  same  in  the  United 
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elected  port  of  discharge  within  the  meaning  of  this  war- 
ranty ;  and  this,  whether  she  come  to  an  anchor  in  an  open 
roadstead  outside  a  harbour,  the  same  being  a  place  where 
ships  of  burden  usually  unload,' — or  lie  on  and  off  in  a  river 
forming  the  estuary  of  a  port,  waiting  for  intelligence  ; '  pro- 
vided, in  each  case,  this  be  done  for  the  purpose  and  with 
a  design  of  discharging  there,  of  which  purpose  and  design 
the  jury  axe  the  best,  and,  indeed,  only  proper  judges.*  If, 
on  the  other  hand,  the  ship  be  at  anchor,  not  only  outside 
the  harbour,  but  in  the  open  sea,  outside  the  roadstead, 
in  which  ships  usually  discharge  their  cargoes,  though  she 
be  there  captured  by  a  force  from  the  shore,  this  is  not 
a  loss  from  which  the  underwriters  are  protected  by  the 
warranty/ 

To  be  free  of  Confiscation  means  more  than  capture,  and  imports  ''an 

port  of  discharge.  ^^  do'i®  ^^  some  way  on  the  part  of  the  government  of  the 

country  where  it  takes  place,  and  in  some  way  beneficial 
to  that  government,  though  the  proceeds  need  not,  strictly 
speaking,  be  brought  into  its  treasury."*  Hence,  where  a 
ship,  "  warranted  free  from  confiscation  by  the  government 
in  the  ship's  port  or  ports  of  discharge,"  was  boarded  in 
Pillau  roads  (a  Prussian  port)  by  two  parties,  one  of  Prussian 
soldiers,  the  other,  part  of  the  crew  of  a  French  privateer, 
and  was  condemned  by  the  Prize  Court  at  Paris  as  prize  to 
the  French  captors ;  this  was  held  not  to  be  a  confiscation 
by  the  Prussian  government,  and  therefore  not  a  risk  excepted 
by  this  warranty.* 


To  be  free  of  The  Courts  put  a  different  construction  on  the  warranty  to 

capture  and 
seixure  iu 


^port.     ^  fr®®  ^^  capture  in  the  ship's  "  port  of  discharge,"  and  on 


1  Dalgleish  v,  Brooke,  15  East,  295,  Levin  v.  Newnham,  ibid.  722. 

the  leading  case  on  the  subject  of  *  Mellish  v.  Staniforth,  3  Taunt 

this   warranty.      Oom   v.    Taylor,    8  499 ;  Levy  v.  Vaughaa,  4  Taunt.  S87; 

Camp.  204  ;  Maydhew  17.  Scott,  ibid.  Eeyser  v.  Scott,  ibid.  660;  Levin  v. 

205»  overruling  Keyser  v,  Soott,    4  Kewnham,  ibid.  722. 

Taunt.  660.  »  Per  Lord   Ellenborough    in    16 

s  Jarman  v.  Coape,  18  East,  894;  East,  269. 

5.  a,  2  Camp.  618.  •  Levi  v,  AUnutt,  15  East,  267. 

'  Reyner  v.  Pearson,  4  Taunt  662 ; 
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the  warranty  to  be  free  of  capture  "  in  port  or  ports  "  gene- 
rally.*    In  the  first  case,  as  we  have  seen,  they  considered 
the  intended  place  of  loading  "  the  port  of  discharge,"  though 
an  open  roadstead  and  not  infra  prcesidia  portus :  in  fact, 
as  Bayley,  J.,  expressed  it, 'in  JaiTnan  v.  Coape,  the  word 
port  in  such  warranties  was  regarded  as  used  in  contradis- 
tinction to  the  high  seas.'     On  the  other  hand,  they  deter- 
mined  that  a  warranty  against  capture  in  port  generally 
could  not  be  available  for  the  underwriters,  unless  the  ship, 
at  the  time  of  capture,  was  actually  within  some  port  ;  and 
that  it  was  not  suflBcient,  under  such  a  warranty,  that  she 
should  then  be  in  an  open  roadstead,  where  ships,  in  ordinary 
circumstances,  sometimes  hghten,  but  never  discharge  their 
cargoes  ;'  nor  within  the  headlands  which  form  the  mouth  of 
a  river.     Hence,  where  a  ship,  insured  from  Rotterdam  to 
Xiondon,   and  "wan-anted   free  from  capture  in  port,"  was 
c^aptured  while  Ijdng  at  anchor  ofiF  Ghoree,  in  the  river  Macs, 
"within  the  headlands  which  form  the  mouth  of  that  river, 
"the  underwriters  were  held  liable.* 

Where  the  pohcy  contains  a  warranty  against  capture  in 
ehip's  port  of  discharge,  it  is  not  necessary,  in  declaring  for 
SL  loss  by  seizure,  to  negative  that  it  was  in  port ;  at  least, 
cuch  declaration  will  be  held  good  after  verdict.* 

If  a  ship  with  such  a  warranty  be  lost  under  such  circum-  T( 
stances,  that  the  proximate  cause  of  loss  is  perils  of  the  sea, 
though  she  be  also  in  the  hands  of  the  enemy,  the  under- 
writer will  not  be  protected  by  the  w^arranty  ;**  on  the  other 
hand,  although  she  may  have  been  severely  damaged  by  sea 
perils  and  thereby  exposed  to  seizure,  yet,  if  the  capture  and 
condemnation  are  the  proximate  cause  of  loss,  the  underwriter 
will  be  discharged.' 

*  Per  Lord  EUenborough  in  Jarman  Moore,  890  ;  lonidee  v.  The  Universal 
f.  Coape,  2  Camp.  614.  Marine  Insur.  Asboc,  14  C.  B.,  N.  S» 

*  Per  Bayley,  J.,  in  Jarman  v.  Coape,  259 ;  32  L.  J.  (C.  P.)  170. 
18  East,  S98.  '  Livie  v,  Janson,  12  East,  648 ; 

*  Brown  v,  Tiemey,  1  Taimt.  617.  Green  v.  Elmslie,  Peake,   212.     See 

*  Baring  v,  Vauz,  2  Camp.  541.  lonides  i\  The  Universal  Mar.  Insur. 

*  Rucker  v.  Green,  15  East,  288.  Assoc,  supra. 

*  Hahn  v.  Corbett,  2  Bing.  205 ;  9 
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Under  a  warranty  to  be  "  free  from  capture  or  seizure  "  it 
matters  not  whether  the  act  done  be  lawftil  or  unlawful, 
whether  by  pirates,  mutinous  passengers,  or  persons  armed 
with  state  authority,  the  underwriter  is  not  liable.^ 


To  be  free  from 
capture  and 
Beizure  and  the 
eonsequeneea 
ihei-eof. 


Where  a  ship,  warranted  "  free  of  capture  and  seizure,  and 
the  consequences  thereof  in  her  port  of  loading,"  in  order  to 
avoid  such  seizure  ran  to  sea  before  she  was  properly  loaded, 
and  was,  in  consequence,  obliged  to  put  into  a  port  out  of 
the  course  of  the  voyage  insured  where  she  was  wrecked,  it 
was  held  that  the  underwriters,  under  this  policy,  were  not 
liable ;'  but  where  the  freight  of  the  same  ship  was  insured 
by  a  policy  which  did  not  contain  this  warranty,  it  was  held 
that  they  were  liable 'for  the  same  loss  ;'  the  learned  judge 
founding  this  difference  of  decision  in  these  two  cases  appa- 
rently on  the  word  consequences  to  be  found  in  the  warranty 
contained  in  the  first  and  not  present  in  the  second. 


This  word  conMquences,  pri/md  facie  of  a  signification 
incompatible  with  the  limited  scope  of  the  rule  of  causa 
proodma  in  marine  insurance,  came  under  consideration  in 
the  following  case.  A  policy  was  effected  after  the  American 
civil  war  had  begun  on  6500  bags  of  coffee,  English  property, 
with  English  insurers,  by  a  Federal  ship  from  Rio  Janeiro  to 
New  York,  "warranted  free  from  particular  average  unless 
the  ship  should  be  stranded,  sunk  or  burnt ;  warranted  also 
free  from  capture,  seizure  and  detention,  and  all  the  conse- 
quences thereof,  or  of  any  attempt  thereat,  and  free  fi-om  all 
consequences  of  hostilities,  riots  or  commotions."  An  im- 
portant light,  for  years  established  on  Cape  Hatteras,  was 
extinguished   by  the   Confederates  with  hostile   intentions 


^  Powell  V.  Hyde,  5  E.  ft  B.  607; 
Kleinwort  v.  Shepard,  1  £.  &  E.  447; 
28  L.  J.  (Q.  B.)  147. 

>  O^Railly  v.  Royal  Exch.  An. 
Co.,  4  Camp.  246. 

I  am  unable  to  undentand  the  prin- 
ciple of  this  decision.  It  was  not 
deviation,  as  appears   by  the    other 


case  upon  the  same  facts.  I  elicit 
from  a  comparison  of  the  two  cases 
that  it  was  based  on  the  word  eonse' 
quencet  in  the  warranty,  to  be  found 
in  the  first  and  not  in  the  ieamd. 
But  even  that  is  not  satisfactory,  in- 
deed cannot  be  sustained. — Ed, 
*  O'Keilly  v,  Gonne,  4  Camp.  249. 
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against  Federal  shipping.  The  ship  in  question  between 
New  Orleans  and  this  Cape  had  lost  her  reckoning,  looked  in 
vain  to  descry  the  light,  although,  had  it  been  burning,  it 
was  admitted  she  could  have  seen  it  and  recovered  her 
course,  avoiding  the  danger.  As  it  was,  she  went  ashore  in 
a  heavy  sea  a  few  miles  south-west  of  the  lighthouse,  and 
the  greater  part  of  the  cargo  was  lost.  It  was  held  that  the 
coiisequericea  intended  in  the  contract  were  such  only  as 
constantly  followed  the  operation  of  the  same  cause,  but  as 
loss  could  not  be  predicated  as  the  constant  effect  of  the  light 
being  out  in  respect  of  every  ship  bound  on  the  voyage 
insured,  the  case  was  not  within  the  warranty,  and  the 
plaintiflF  recovered  as  for  a  loss  by  perils  of  the  sea.^ 

It  is  customary  at  Lloyd's  to  insure  live  stock  with  a  t< 
'*  warranty  to  be  free  from  mortality  and  jettison;"  and,  in  ?^j 
practice,  underwriters  so  insuring  are  not  considered  liable 
for  any  loss  aiising  from  death  of  cattle,  where  the  ship 
arrives  safe,  but  only  where  the  ship  is  lost  and  the  animals 
are  drowned.  This  usage,  though  undoubtedly  established 
at  Lloyd's,  has  been  determined  to  be  only  legally  binding  on 
those  who  can  be  shown  to  be  cognizant  of  it.^  In  order  to 
^void  all  possibility  of  misconception,  it  would  seem  advis- 
able for  imderwriters  on  live  stock  desiring  thus  to  limit 
their  liability,  to  make  the  warranty  "free  from  all  loss  of  any 
Idnd  on  the  animals  insured  if  the  ship  arrives  safe/' 

We  have  already  seen  what  losses  will  and  what  will  not 
"be  considered  as  falling  within  the  exception  of  losses  by 
mortality.' 

*  lonidfls  V,  The  Universal  Marine  '  Tatham  v.  Hodgson,  6  T.  Rep. 
lnBtiranoe  Afisoc,  14  C.  B.  N.  S.  259 ;  656  ;  Lawrence  «.  Aberdein,  5  B.  & 
32  L.  J.  (C.  P.)  170.                                   Aid.  107 ;    Gabay  v.  Lloyd,  3  R  & 

*  GaUy  r.  Lloyd,  3  B.  &  Cr.  793 ;      Cr.  793.    Ante,  p.  668. 
^  DowL  &  RyL  641, 
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/^ 


The  phrase  "  General  Average  "  *  is  used  sometimes  to 
denote  the  kind  of  loss  that  gives  a  claim  to  general  average 
contribution,  and  sometimes  to  denote  such  contribution 
itself.  In  order  to  avoid  confusion,  it  would  have  been 
better  to  use  the  term  general  average  loss,  when  speaking  of 
the  former,  and  general  average  contribution,  when  speaking 
of  the  latter.  All  losses  which  give  a  claim  to  general 
average  contribution  may  be  divided  into  two  great  classes: — 
1.  Those  which  arise  from  sacrifices  of  part  of  the  ship  or 
part  of  the  cargo  purposely  made  in  order  to  save  the  whole 
adventure  from  perishing. — 2.  Those  which  arise  out  of 
extraordinary  expenses  incurred  for  the  joint  benefit  of  both 
ship  and  cargo. 

Losses  of  the  first  class  are  those  which  are  alone  men- 
tioned in  the  text  of  that  Rhodian  law  which  is  generally 
regarded  as  the  foundation  of  the  whole  doctiine  of  general 

>  As  to  the  origin,  meaning,  and  history  of  this  term  Average,  see  anta, 
P.  III.,  c.  iiL,  p.  739,  not©  l.—JSd. 
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average  :*  but  it  is  evident  that  expenses  incurred  by  the 
owner  of  part  of  the  adventure  for  the  joint  benefit  of  the 
whole  give  just  as  valid  a  claim  to  contribution  in  general 
average  as  any  other  species  of  loss  intentionally  incurred 
for  the  same  purpose  ;  and  they  have  been  accordingly  ad- 
mitted to  give  such  a  claim  by  the  law  and  practice  of  all 
maritime  states. 

The  only  distinction  between  these  two  classes  of  losses,  is  P' 
in  the  principles  upon  which  they  are  contributed  for,  which,  th 
as  we  shall  see  in  the  sequel,  vary  in  the  two  cases :  and 
upon  this  ground  it  becomes  of  practical  importance  to  bear 
the  distinction  in  mind. 

A  general  average  loss,  therefore,  may  be  defined  to  be  "  a  D< 
loss  arising  out  of  extraordinary  sacrifices  made,  or  extra-  lo 
ordinary  expenses  incurred,  for  the  joint  benefit  of  ship  and 
cargo."* 

The  plainest  principles  of  equity  require  that  the  sacrifices 
fio  submitted  to  should  be  made  good  {sarciantur),  and  the 
expenses  incurred  be  repaid,  by  a  general  contribution  from 
all  those  benefited  by  either  the  one  or  the  other,  in  propor- 
tion to  the  value  of  the  property  which  those  sacrifices  and 
expenses  have  been  instrumental  in  saving.'  Hence,  a  D. 
general  average  contribution  may  be  defined  to  be  a  contri-  H 
bution  by  all  parties  in  a  sea  adventure,  to  make  good  the 
loss  which  has  been  sustained  by  one  or  more  of  their 
co-adventurers  from  Sacrifices  made  or  Expenses  incurred 
for  the  general  benefit.* 

The  amount  paid  by  each  of  the  co-adventurers,  as  his  A 
share   of  the  contribution,  is  exactly   proportioned   to   the 
value  of  his  property,  as  finally  saved  by  the  sacrifice,  or  at 
the  time  it  was  benefited  by  the  expenditure.     This  sum  is 
ascertained  in  most  cases  directly  after  the  ship  s  arrival  at 

*  The  btfe  text  of  that  law,  in  fact,      Presgrave,  1  East,  228. 

doea  not  extend  to  the  sacrifice  even  '  iEquissimum  enim  est  commune 

of  part  of  the  ship,  and  U  confined  in  detrimentum  fieri  eonim,  qui  propter 

terms  solely  to  the  case  of  jettison  amissas  res  aliorum,  consecuti  sunt  ut 

of   goods  ;    "  jactus    factus    levandsa  merces  suae  salvas  habuerint.     Dig. 

Davis  gratii."  lib.  xiv.  tit.  ?. 

*  Per  Lawrence,   J.,  in  Birkley  v.  *  See  Stevens  on  Average,  3. 

3  D  2 


772 


PRINCIPLES  OF  GENERAL  AVERAGE.        [PART  m. 


her  port  of  destination,  and  is  there  assessed  upon  each  of 
the  co-adventurers,  who  are  in  law  primarily  liable  to  the 
party  who  has  suflfered  by  the  loss.  If  insured,  they  are 
entitled  to  claim  from  their  underwriters  the  same  proportion 
of  the  sum  insured  in  the  policy,  as  the  amount  assessed 
upon  them  by  way  of  contribution  bears  to  the  whole  value 
of  their  property  saved  by  the  sacrifice/  The  ascertainment 
of  the  damage  done  and  of  the  sums  to  be  paid  in  contri- 
bution  by  the  parties  or  their  underwriters,  is  called  the 
adjustment  of  general  average. 


Main  cbarae- 
teristicB  of  a 
general  average 

IU8S. 

Mast  immedi- 
ately result  from 
the  act  of  man. 


Must  be  for  the 
whole  adventore. 


Thus  much  by  way  of  explaining  terms.  We  proceed 
now  to  the  main  characteristics  of  such  a  loss  as  gives  a 
claim  to  general  average  contribution.  The  leading  charao- 
teristic  of  a  general  (as  distinct  from  a  particular)  average 
loss,  is  this,  that  it  is  the  intentional  result  of  the  act  ot 
man,  not  immediately  the  physical  effect  of  the  perils  insured 
against'  A  storm  arises>  the  ship  is  making  water  with 
every  sea,  or  drifting  in  upon  rocks  and  breakers,  and  in 
imminent  danger  of  being  lost ;  if  goods  are  thrown  over- 
board to  lighten  her,  or  masts  cut  away  to  bring  her  up,  this 
damage  is  a  general  average  loss.  If  instead  of  this  the 
gogds  were  washed  out  by  the  waves,  or  the  mast  snapt 
asunder  by  the  wind,  the  loss  falls  entirely  on  the  owner  of  the 
property  damaged,  in  other  words,  is  a  particular  average  losa 

To  be  a  general  average  loss  the  damage  must  appear  to 
have  been  incurred  with  a  view  to  the  general  safety  of  the 
whole  adventure,  ship,  cargo,  and  freight  at  risk.*  The  prin- 
ciple of  the*  Bhodian  law  is, — ut  omnium  contributione  sar- 
ciatur  quod  pro  omnibus  datum  cst.^  Therefore  it  is  held 
to  be  no  general  average  loss  if  an  Irish  mob  in  a  time 


*  1  Magena  on  Ina.  65. 

>  1  Emerigon,  c.  zii.  a.  80,  p.  688. 
I  have  Bubstiiuted  in  the  text  **  phy- 
sical effect"  for  ''inevitable  result." 
See  ante,  p.  750,  note. — JBd, 

'Mr.  Bally,  in  his  very  acute  and 
valuable  work  on  OeDoral  Average, 
makes  *' common  interest"  the  fun- 


damental principle  of  general  ave- 
rage (p.  2) ;  the  act  giving  rise  to  the 
loss  must  have  arisen  from  "  a  dai^ger 
mutual  or  common  to  the  ship  and 
the  t>roperty  in  her."  The  first  prac- 
tical test  is,  whether  the  loss  was-  in- 
curred for  the  general  good ;  p.  30. 
«  Dig.  Ub.  ziv.  tit.  2. 1 1. 
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of  scarcity  board  a  ship  partly  laden  with  com,  and  compel 
the  captain  to  sell  them  the  com  at  a  veiy  low  price, 
and  this  because  the  whole  adventure  never  was  in 
jeopardy.* 

The  general  safety  of  the  whole  adventure  must  also  be  Th 

sal 

the  motive  for  the  sacrifice ;  for,  if  the  captain  of  a  ship  on  th. 
the  point  of  capture  threw  overboard  a  quantity  of  dollars,  ^ 
not  to  save  the  ship  and  cargo,  but  merely  to  prevent  the 
dollars  from  falling  into  the  enemy's  hands,  this  is  not  such 
a  jettison   as   could  entitle  the   owner   of  the  dollars  to  a 
general  average  contribution." 

It  has  also  been  laid  down  that  not  only  must  the  sacrifice  Q' 
be  made  with  a  view  to  the  safety  of  the  whole  adventure,  mi 
but  that  it  must  also  accomplish  that  object,  at  least  for  the 
time,  otherwise  it  can  give  no  claim  to  a  general  average 
contribution.'  It  is  quite  clear,  indeed,  that  if  both  ship 
and  cargo  entirely  perish  in  spite  of  the  sacrifice,  so  that 
nothing  of  either  comes  to  the  hands  of  their  respective 
owners,  no  contribution  whatever  can  be  had.  The  really 
difficult  question  arises  where  the  ship  is  wrecked  by  the 
agency  of  the  very  peril  to  avert  which  the  sacrifice  was 
made,  but  the  goods  or  a  part  of  them  are  saved ;  and  this 
question  we  reserve  to  a  subsequent  part  of  this  chapter.* 

Again,  a  sacrifice  although  bond  fide  made  with  a  view  Tl 
to  the  general  safety,  gives  no  claim  to  contribution  unless  qu 
that  safety  shall  appear  to  have  been  really  endangered.  I 
am  not  bound  to  make  good  to  another  a  loss  he  has  inten- 
tionally incurred  with  a  view  to  my  benefit,  if  such  loss  wa,s 
one  which  a  man  of  ordinary  fii-mness  and  sound  judgment 
would  not,  under  the  circumstances,  have  submitted  to.  "  It 
is  not  enough,"  says  Emerigon,  "that  a  jettison  has  been  made ; 
that  measure  must  have  been  forced  upon  those  resorting 
to  it  by  the  fear  of  perishing  "  {par  la  crainte  de  p^Hr), 
"A  panic  terror/'  says  the  same  great  writer,  "will  not 
excuse  the  captain  who  has  had  recourse  to  a  jettison  without 

>  Nesbitt  V.  Lushington,  4   T.  B.       398. 
7S3.  '  »  See  3  Kent,  Comm.  235. 

'  Butler  r.  Wildman,  3  B.  &  Aid.  *  See  po«t,  p  806. 
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TbeBaerifice 
must  be  extra- 
ordinary. 


being  forced  to  it  by  real  danger.''^  Indeed,  Mr.  Baily's 
test  seems  as  satisfactory  as  any,  viz.,  "  a  moral  certainty  of 
total  loss."' 

The  old  sea  laws,  with  a  quaint  precaution,  lay  down  in 
solemn  patience  and  detail  certain  forms  to  be  observed  by 
the  captain  in  the  storm  before  proceeding  to  make  any 
sacrifice  for  the  general  safety.*  But  the  best  comment 
upon  such  prescription  of  ceremonies  for  celebration  in  the 
presence  of  impending  loss,  is  the  experience  of  Taiga^  who^ 
in  the  course  of  sixty  years  passed  as  a  magistrate  in  the 
Consulate  of  the  Sea  at  Genoa,  had  known  but  four  instances 
of  regular  jettison,  and  all  of  them  were  suspected  of  fraud 
because  the  prescribed  forms  had  been  too  well  observed.* 

Again,  such  a  sacrifice  or  expenditure  must  be  extraordi- 
nary in  its  nature,  in  other  words,  in  excess  of  those  ordinary 
duties  and  ordinary  expenses  of  the  navigation  to  which  the 
shipowner  is  bound  by  the  contract  between  himself  and  the 
freighter,  and  for  which  he  is  to  be  remunerated  by  the 
freight. 

This  therefore  excludes,  as  improper  objects  of  general 
average  contribution,  the  expense  of  necessary  repairs  to  a 
ship  in  a  port  of  distress,  the  wages  and  provisions  of  the 
crew  during  the  delay  for  that  purpose,  and  losses  sus- 
tained in  the  execution  of  manoeuvres  although  to  save  the 
ship,  and,  consequently,  her  cargo,  from  danger,  as  when  she 
carries  away  sails,  or  springs  a  mast,  in  attempting,  under  a 
press  of  canvas,  to  escape  an  enemy  or  a  lee  shora*  It  is,  of 
course,  very  difficult  in  practice  to  draw  the  line  accurately 
between  what  shall  be  considered  ordinary  and  what  extra- 
ordinary expenses  and  sacrifices.      The  following  is  often 


>  1  Emerigon,  c  xiL  a.  89,  pp.  687) 
688. 

3  Baily  on  Geseral  ATeragOp  p.  1 5,  and 
■ee  pp.  8 — 1 0.  [Ante,  p.  760,  note. — JEd.] 

*  Jugemena  d'Oleron,  art.  8,  9, — 1 
PardeMUB,  Loia  Mar.  828 ;  Lawa  of 
Wiebuy,  art.  20,  21,— ibid.  p.  476; 
Conaolato  del  Mare,  arte.  97,  109,  of 
the  Italian  translation,  cc.  64,  66,  of 
the  original,— 2  Pardeasus,  Loia  Mar. 


104-112. 

^  Cited  1  Emerigon,  691,  and  aee 
per  Lord  Kenyon,  Birkley  v.  Ptea- 
grave,  1  East,  228;  per  Story,  J., 
Colonial  Ina.  Co.  v.  Aahby,  8  Peter^a 
Sup.  Court  R.  842;  8  Kent,  Comm., 
283;  Baily,  General  Ay.  pp.  19—23. 

•  CoTington  v.  Roberta,  2  B.  ft  P. 
N.  R  378 ;  Boulay-Paty  on  Emerigon, 
vol.  i.  620. 
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cited  as  an  instance  of  extraordinary  expenditure: — The 
captain  of  a  French  ship,  after  being  chased  all  day  by 
an  enemy  who  was  rapidly  gaining  on  him,  at  nightfall 
deliberately  launched  his  long  boat,  fitted  her  with  a  mast 
and  sail,  fixed  a  lantern  in  her  mast  head,  and  sat  her  adrift ; 
at  the  same  time  he  hauled  down  the  ship's  lights  and 
altered  her  course.  The  long  boat,  followed  by  the  enemy, 
drifted  away  before  the  wind,  and  was  lost ;  but  the  ship,  by 
means  of  this  manoeuvre,  escaped.  The  loss  of  the  boat 
under  these  circumstances  was  held  to  be  a  general  average 
loss,  as  it  was  an  extraordinary  sacrifice,  intentionally  made 
for  the  sake  of  saving  the  ship  and  cargo.* 

Upon   the   whole,  then,  it  appears,  that  before  a  party  R< 
interested   in  a  sea-venture   can   establish   his   claim  to  a 
general   average   contribution,  he  must  show   that   the  loss 
sustained  by  him  has  arisen,  not  from  any  accident,  but  from 
(1.)  Intentional  sacrifice,  or  voluntary  expenditure, — (2.)  pur- 
posely resorted  to  for  the  safety  of  the  whole  adventure, — 
(3.)  under  the  pressure  of  real  and  imminent  danger,  and  as 
the  sole  means  of  escaping  destruction, — and,  therefore,  (4.) 
incurred  judiciously, — and   (5.)  in  excess  of  those  ordinary 
duties  and  expenses  of  the  navigation  which  come  under  the 
head  of  wear  and  tear,  and  are  paid  out  of  freight. 


All  general  average  losses  may  be  said  to  arise  :  1.  From  g 
sacrifice  of  part  of  the  cargo,  or  of  part  of  the  ship,  for  the  ^ 
joint  benefit  of  the  whole  adventure ; — or,  2.  From  expen- 
diture incurred  with  the  same  object.      We  give  attention 
first  to  those  losses  which  arise  out  of  sacrifice  of  part  of 
the  cargo,  and  take  first  the  case  of  jettimn,  which  is  the 
simplest  and  most  perfect  instance  of  general  average  loss. 
Jettison  is  defined  in  the  Rhodian  law  to  he  jactm  mercium  j 
factMs   levandce    navis    gratid,^    a    heaving    overboard    of 
the  goods  in  order   to  lighten  the  ship,  which   when  made 

'  Emerig.  c.  xii.  •.  41,  p.  606.  . "  Dig.  lib.  xiv.  tit.  2,  f.  1. 
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[part  la 


of  excepted 
goods. 


nnlesB  there  be 
a  ciutom  to  Uie 
contnry. 


intentionally,  for  the  sake  of  saving  the  whole  adventure 
from  imminent  danger,'  is  generally  admitted  as  giving  a 
claim  to  contribution. 

There  are,  indeed,  some  cases  of  jettison  which  give  no 
claim  to  coukribution,  for  instance,  of  goods  of  which  there 
is  no  bill  of  lading ;'  or  which  are  taken  on  board  by  the 
captain  contrary  to  the  charter-party.  But  the  most  im- 
portant exception  is  of  goods  carried  on  deck,  which,  as  they 
tend  to  embarrass  the  navigation,  are  not  contributed  for, 
if  jettisoned ;'  unless  they  are  so  caiTied  according  to  the 
common  usage  and  course  of  trade  on  the  voyage  for  which 
they  are  shipped/  On  proof,  however,  of  such  usage,  they 
are  contributed  for,  if  jettisoned,  like  other  goods ;  and  no 
notice  to  the  underwriters  of  the  existence  of  sudi  custom  is 
necessary  in  order  to  make  them  liable,  they  being  bound  to 
know  the  usage  of  the  particular  trade.  Thus,  in  a  case 
before  the  Common  Pleas,  the  owner  of  timber  carried  on 
deck  between  London  and  Quebec,  according  to  the  proved 
custom  of  the  Canadian  timber  trade,  was  held  entitled  to 
contribution  against  the  shipowner  for  jettison  thereof/  In 
a  case  before  the  Irish  Court  of  Exchequer,  the  owner  of  pigs^ 


1  Not  otherwise ;  see  Butler  v 
Wildman,  8  a  &  Aid.  398. 

^  Co.  de  Com.,  art.  420;  Prumiaii 
Code,  §  1851  ;  see  also  BaldaweroDi, 
torn.  iv.  at.  5,  §  86. 

>  MUler  V.  Tetherington,  80  L.  J. 
(Ex.)  217;  6H.  &N.  278;  in  error, 
81  L.  J.  (Ex.)  368;  7  H.  &  N.  954; 
1  EmerigoD,c.  xii.  s.  42, 623 ;  Benecke, 
Pr  of  iDdem.  298. 

«  l{os8  V.  Thwaites,  1  Park,  Ina.  28 ; 
Backhouse  v.  Ripley,  ibid.  24 ;  2 
Yalin,  p.  203;  Ord.  de  la  Mar.,  Ht. 
iii.  tit.  8,  art  18;  Co.  de  Com.  art 
421. 

»  Gould  V.  Oliver,  4  Bing.  K.  C. 
184 ;  5  Soott  447  ;  8,  C,  on  claim  by 
•hippert  against  shipowners,  for  the 
full  value  of  the  timber,  2  M.  &  Gr. 
208;  2  Scott^  N.  R.  241.  But  plea 
of  a  custom  not  to  pay  for  timber 


carried  on  deck  and  jettisoned  was 
held  a  good  plea  on  demurrer  in  case 
of  a  policy  in  the  ordinary  form; 
Miller  v,  Tetherington,  80  L.  J.  (Ex.) 
217;  6  H.  &  N.  278  ;  7  H.  &  N.  954. 
I  am  informed  that  in  the  timber 
trade  when  it  is  intended  to  cover 
deck  loading,  the  policy  contains  the 
words,  ''in  and  over  all."  On  the 
other  hand,  Mr.  Bally  says,  "  PncUce 
inclines  towards  the  allowance;  for 
between  the  supporters  of  the  loss 
and  tilieir  opponents  a  compromise 
has  sprung  up  by  which  the  loss  is 
treated  as  a  general  average,  but  is 
called  a  general  contribution,  to  which 
no  underwriter  contributes  who  has 
not  in  writing  sanctioned  the  carnage 
of  the  deck  ioad,  and  from  which, 
therefore,  underwriters  on  ships  are 
usually  exempt" — Ed, 


IQ 
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shipped  on  a  steamer  and  carried  on  deck  from  Waterford  to 
London,  was  held  entitled,  on  the  same  ground  of  proved 
usage,  to  contribution  against  the  shipowner  for  their 
jettison.'  The  shipowner  being  thus  compelled  to  contribute, 
brought  his  action  against  the  underwriters,  who  had  insured 
the  steamer  on  time.  They  pleaded  that  the  pigs,  when 
Jettisoned,  were  being  carried  on  deck.  The  plaintiff  replied 
that  they  were  so  carried  by  a  usage  of  trade.  The  de- 
fendants demurred,  on  the  ground  that  they  had  no  notice  of 
such  usage,  or  that  the  steamer  would  be  so  employed.  The 
Court  held  that  the  underwriters  were  liable,  and  that  the 
plea  was  insufficient ;  the  mere  fact  that  goods  jettisoned  were 
loaded  on  deck,  being  no  answer  to  a  claim  for  contribution.* 

In  the  United  States  the  rule  against  contributing  for  jet-  Ir 
tison  of  deck  cargo  is  strictly  applied  in  all  cases,  without 
any  exception  in  favour  of  local  or  trade  usage,' 

Where,  in  the  course  of  the  voyage,  in  order  to  save  a  ship  G 
from  foundering,  to  float  her  after  stranding,  or  to  enable  her 
to  make  a  port  of  distress,  part  of  the  cargo  is  put  into  boats 
and  lighters,  and  lost  before  reaching  the  shore,  such  loss 
gives  a  claim  to  general  average  contribution  \*  for  it  is  re- 
garded as  though  it  were  a  jettison  (proiiide  si  jactura  facta 
esset)^  being  an  intentional  exposure  of  the  goods  to  imminent 
and  extraordinary  risk,  with  a  view  to  the  ship's  safety.* 

If,  however,  the  goods  be  thus  hazarded,  not  to  rescue  the 
ship  from  any  extraordinary  or  impending  danger,  but  in  the 
usual  course  of  the  navigation,  being  necessarily  sent  on  in 
boats  or  lighters  from  the  ship  to  the  port  of  destination, 
their  loss  gives  no  claim  to  contribution/ 

If,  in  the  first  case  supposed,  the  boat  employed  for  the 


1  Barley  v.  Milward,   1   Jones    &  563. 

Carey,  Exch.  (Ireland),  224.  <  1  Emerigon,  c.  xii.  8.  41,  p.  599 ;  4 

'  Milward  r.  Hibbert,  8  Q.  B.  120.  Benecke,  System  des  Assecuranz,  66, 

*  Cram  V.  Aiken,  13  Maine,  R.  229  57. 

("omiW,  1  Shepley,  R.  229) ;  Lenox  *  Dig.  Ub.  xiv.  tit.  2,  f.  4. 

r.  United  Ins.  Co.,  8  Johnt.  c.  178,  •  Benecke,  Pr.  of  Indem.  178. 

179  ;  Smith  v.  Wright,  1   Cainea,  R  ?  2  Valin,  tit  des  Avaries,  pp.  162, 

43;  Dodge  r.  Bartol,  5  Greenleaf,  R.  163,  167;   Benecke,   Pr.    of    Indem. 

286.    See  Maclachlan,  Shipping,  562,  178. 
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purpose  of  taking  out  the  goods,  itself  belong  to  the  ship,  it 
must,  as  well  as  the  goods,  be  contributed  for,  if  lost* 

If,  however,  in  the  same  case,  the  ship  and  the  rest  of  the 
cargo  be  lost,  no  contribution  is  made  in  respect  thereof  by 
the  goods  thus  exposed  for  the  general  welfare,  even  though 
they  themselves  arrive  safe ;  for,  as  they  do  no  not  owe  their 
preservation  to  the  loss  of  the  ship,  they  cannot  be  liable  to 
contribute  to  such  loss  ;^  neither,  in  case  the  ship  is  lost,  but 
the  cargo  or  a  portion  of  it  saved,  can  the  portion  so  saved 
be  liable  to  contribute  for  the  goods  transhipped.' 

There  are  two  conflicting  decisions  in  the  United  States 
upon  the  question,  whether,  if  part  of  the  goods  thus  exposed 
are  jettisoned  to  save  the  rest  in  their  transit  from  the  ship 
to  the  shore,  the  goods  thereby  saved  are  liable  to  contri- 
bution. Mr.  Phillips  thinks  they  may,  and,  on,  principle,  he 
seems  to  be  right.* 
Coroposition  to  If  goods  be  voluntarily  and  without  fraud   given  up  to 

^*™    *  pirates,  &c.,  by  way  of  composition,  the  loss  thence  arising 

is  a  general  average  loss  ;  for  the  goods  in  such  case  are  as 
much  sacrificed  for  the  general  safety  as  though  they  were 
jettisoned.*  If  forcibly  taken  by  pirates  or  plunderers,  it  is, 
of  course,  otherwise,  there  being  in  such  case  no  voluntary 
submission  to  loss.' 
Damage  inci-  On  the  ground,  that  the  accessory  follows  its  principal,  all 

dental  to  jettison.     .  •  i  i  i 

damage  necessanly  caused  to  other  goods,  or  to  the  ship  by 
the  jettison,  itself  gives  a  claim  to  general  contribution.' 
Thus,  if  holes  are  cut  in  the  ship  in  order  to  get  goods  or 
stores  out  for  the  sake  of  lightening  her  ;*  or  if  goods,  after 
being  brought  up  on  deck,  in  order  that  other  less  valu- 
able goods   stowed  beneath   them,  may  be  jettisoned,  are 


^  1  Emerigon,  c.  xii.  b.  41,  p.  599.  788. 

'  Co.  de  Com.,  art.  427  ;  Benecke,  ^  See  as  to  the  practice  in    this 

Pr.  of  Indem.  212,  213 ;  see  also  the  countiy,  Baily,  General  Arera^,  £9 — 

Guidon,  o.  6,  art.  28 ;  **  Car  il  d  y  a  61 ;  see  also  Co.  de  Com.  art  400,  §  5; 

avec  qui  contribuer."  1  Emerigon,  xii   b.  41,  p.  601;    2 

*  Benecke,  Pr.  of  Indem.  218.  Phillips,  Ins.,  no.  1286. 

*  2  Phillips,  Ins.,  no.  1289.  •  Benecke,  Pr.  of  Indem.  177, 178  ; 

*  Hicks  V.  Palington,  Moore,  297.  Stevens  on  Ayerage,  12. 

*  Ncsbitt  V.  Lushington,  4  T.   R. 
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themselves  washed  overboard  or  damaged  by  the  sea,  the 
loss  is,   in  either  case,  a  general  average  loss.*     So,  where 
water  is  thrown  down  a  ship's  hatches  to  extinguish  an  acci- 
dental  fire,  and  other  goods  are  damaged  thereby.* 
On  the   same   principle   the   freight,   which   but  for  the 

jettison,  the  shipowner   would  have  received  for  the  goods 

jettisoned,  must  be  made  good  to  him  by  a  general  average 

contribution.* 

Goods  jettisoned  still  belong  to  their  former  owners,  and,  Goods  jettisoned 

if  recovered  from  the  sea,  may  be  reclaimed  by  them  on  joned. 

paying  the  expenses  of  salvage.     Res  jacta  domini  manet  nee 

fit  adprehendentis,  quia  pro  derelicto  non  habetur.* 


In  cases  of  absolute  necessity,  when  the  master,  in  a  foreign  Sale  of  part  of 
port,  has  no  other  means  of  raising  money,  he  may  sell  part       ^  * 
of  the  cargo  for  the  purpose  of  procuring  funds.     This  right 
is  recognised  and  sanctioned  alike  by  the  earliest  and  most 
recent  codes  of  maritime  law,*  and  by  the  jurisprudence  of 
our  own  country.* 

If  the  sale  be  to  provide  those  necessary  repairs  which  the 
shipowner  is  bound  to  make  by  the  very  contract  of  affreight- 
ment, the  loss  is  not  an  object  for  a  general  average  contri- 
bution, but  must  be  made  good  by  the  shipowner  alone,  to  the 
owner  of  the  goods  so  sold.  Thus,  a  ship  was  forced  to  put  Powell  v.  Gud- 
back  into  port  to  repair  the  accidental  damage  done  to  her 
by  a  storm,  and  the  master,  having  no  other  means  of  raising 
money,  sold  part  of  the  cargo  to  defray  the  expense  of  the 
repairs;  the  Court  held,  that  the  owners  of  the  goods  so  sold 


geoD. 


^  Benecke,  Pr.  of  Indem.  213. 

*  Stevens  on  Average,  42 ;  Benecke, 
Pr.  of  Indem.  248. 

*  Benecke,  Pr.  of  IndeuL  178;  2 
Phillips,  Ins.,  no.  1287. 

*  Dig.  Ub.  xiv.  tit  2,  t  8;  1  Eme- 
rigon,  0.  zii  b.  40,  p.  596. 

^  See  the  Jngemens  d'Oleron,  art. 
22;~1  Pardefl8us,Lois  Mar.  339;  Laws 
'>f  Wisbuy,  art.  39,  cited  as  44,  in  1 


Pardessus,  480;  the  Consolato  del 
Mare,  c.  105  of  the  Italian  translation; 
c.  62  in  the  original  Catalan,  see  2 
Pardessus,  Lois  Mar.  110;  see  also 
the  Co.  de  Com.,  art  234 ;  2  Nolte'a 
Benecke,  605. 

^  See  the  famous  case  of  the  Qra- 
titudine,  3  C.  Rob.  Adm.  R.  240; 
Maclachlan,  Shipping,  HI  cl  seq. 
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■on. 


could  not  recover  against  their  underwriters  a  rateable  pro- 
portion of  the  loss  they  had  so  incurred,  but  must  make  their 
claim  against  the  shipowners  alone.'  So,  where  the  captain 
of  a  ship,  having  been  arrested  in  a  foreign  port  for  the 
necessary  repairs  of  his  ship  while  she  lay  there,  sold  part  of 
the  cargo  in  order  to  procure  his  liberation :  Lord  Ellen- 
borough  held,  that  the  sale  of  the  goods  under  these  circum- 
stances was  not  a  sacrifice  for  the  joint  benefit  of  ship  and 
cargo,  and  therefore  could  give  no  claim  to  a  general  average 
contribution.* 

From  these  decisions  it  is  not  to  be  inferred  that  loss  by 
sale  of  cargo  can  in  no  case  be  considered  in  this  counjjy  as 
giving  a  claim  to  general  average.  On  the  contrary,  it  seems 
pretty  certain  that  a  claim  to  general  average  contribution 
would  be  sustained  when  the  sale  was  to  repair  losses — ^the 
expense  of  making  a  port  of  distress  to  refit,  or  of  replacing 
masts,  cables,  &a,  sacrificed  for  the  general  safety  ^ — ^which 
themselves  come  into  general  average/ 


Saeri6oe  of  part 
of  the  ship. 


Mast  and  rig- 
ging. 


If  part  of  the  ship  be  sacrificed — masts  cut  away,  anchors 
heaved  overboard,  cables  cut,  guns  and  ship  stores  jettisoned 
— ^for  the  general  safety,  it  is  contributed  for  in  general 
average.* 

If  a  mast  be  carried  overboard  by  the  wind,  it  is,  of  course, 
only  a  particular  average  loss  ;  if,  however,  a  mast  or  spar  be 
snapt  or  sprung  by  the  wind,  and  left  hanging  in  the  rigging. 


>  Powell  V,  Gudgeon,  5  M.  ft  SeL 
481;  8.  P.  in.  Sarqay  v,  Hobson,  4 
Bingh.  181 ;  aoc  Hallett  r.  Wigram, 
9  C.  B.  686 ;  19  L.  J.  (C.  P.)  281. 
This  was  an  action  by  the  shippers  of 
goods  against  the  shipowners,  where 
the  pleadings  distinctly  raised  the 
question  ;  and  the  Court  of  Common 
Pleas  held  that  no  claim  for  general 
average  arises  when  the  master  of  a 
ship  has  been  obliged  to  sell  part  of 
the  cargo  for  the  purpose  of  execut- 
ing repairs  made  necessary  by  ordi- 


nary perils  of  the 

*  Dobson  V.  Wilson,  8  Camp.  480. 
The  action  was  brought  by  one  owner 
of  goods  against  another. 

*  Stevenson  Average,  15;  Benecke, 
Pr.  of  Indem.  261—275. 

*  Hallett  V,  Wigram,  9  C.  B. 
586. 

*  1  Emerigon,  c.  xii.  s.  41,  p.  606; 
Co.  de  Comm.  art.  400  ;  Hambuig 
Ord.  tit  21,  art  9,  Ko.  7;  PruBsian 
Code,  §'l  788;  Stevens,  A  v.  18;  BaUy, 
Gen  Av.  64—72. 
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80  that,  in  order  to  save  the  ship  and  cargo,  it  becomes  neces- 
sary to  cut  away  entirely  botlj  mast  and  rigging,  and  throw 
both  overboard,  the  damage  caused  by  the  act  of  so  cutting 
them  away  is  a  general  average  loss,  and  is  to  be  contributed 
for  to  the  extent  of  the  value  of  the  mast  and  rigging,  as 
they  lay  after  the  accident.^ 

If  cables  are  cut  or  anchors  abandoned,  in  order  to  avoid  C 
any  impending  peril,  as  for  the  purpose  of  putting  to  sea  in 
order  to  escape  a  lee  shore  in  a  gale  of  wind,  this  is  a  general 
average  loss.^ 

Cables  cut  away  or  anchors  slipped  to  avoid  being  sepa- 
rated from  convoy  are  not  the  subject  of  general  average 
contribution  in  this  country,^  though  they  are  so  on  the 
Continent,*  and  it  seems  in  the  United  States.* 

Where  the  ship,  in  order  to  avoid  capture,  or  a  lee  shore, 
casts  anchor  in  a  foul  and  rocky  bottom  in  some  unusual 
place  of  anchorage,  and  the  cable  is  consequently  chafed 
asunder  by  the  friction,  or  the  anchor  so  firmly  wedged  that 
it  cannot  be  weighed,  it  has  been  a  subject  of  great  discussion, 
especially  among  the  German  lawyers,  whether  the  damage 
thus  occasioned  is  a  general  average  loss.  It  appears 
that  in  practice  it  is  frequently  adjusted  as  such  ;•  but  on 
principle,  as  the  damage  thus  occasioned  was  not  intended  or 
anticipated  as  the  result  of  the  act, — as  it  was  directly  caused 
not  by  the  agency  and  will  of  man,  but  by  the  force  of  the 
elements,  it  ought  not  to  be  considered  a  general  average 
losa 

If,  in  similar  circumstances,  the  ship  is  compelled  to  cut 
her  cable,  from  the  impossibility  of  weighing  the  anchor,  the 
loss  will  be  either  general  or  particular  average,  according  to 
circumstances  ;  if  cut  in  order  merely  to  enable  the  ship  to 
pursue  her  voyage,  and  not  under  the  pressure  of  any  urgfent 


*  1  Kmerigon,  c.  xii.  b.  41,  p.  606;  >  Stevens  on  Average,  14. 

Beuecke,  Pr.  of  Indeui.  183;  Stevens  *  1  Emerigon,  c.  xii  s.  41,  p.  605; 

on  Average,  15.  Baldasseroni,  torn.  iv.  p.  83. 

«  2    Phillipe,     Ins.,  no.     1295;    1  *  2  Phillips,  Iiis.  1308. 

UageuB,  345,  case  27 ;  Bally,  Gen.  Av.  *  Weskett,  tit.  General  Average,  no. 

67.  6;  Weijtsen,  §8. 
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Converaion  to  a 
different  poipoBe. 


Destroying  one 
ship  to  save 
others. 


Sails. 


peril,  it  is  particular  average;  if,  in  order  to  prevent  her 
drifting  on  a  lee  shore,  or  to  avoid  capture,  it  is  general 
average.  In  the  last  case  there  is,  and  in  the  first  there 
is  not,  an  immediately  impending  danger  to  justify  the 
sacrifice.^ 

If,  any  part  of  the  ship  or  her  tackle  be  applied  for  the 
common  benefit  to  some  puipose  different  from  its  ordinary 
use,  the  loss  thence  arising  is  a  general  average  loss,'  as  if 
spars  are  cut  up  to  constmct  a  rudder,  or  sails  and  cordage 
used  to  stop  up  a  leak.'  Thus,  to  prevent  a  ship  from  being 
blown  off  by  the  fury  of  the  storm,  and  sunk  on  the  bar  of  the 
harbour,  the  master  cut  the  cable  of  his  best  bower  anchor, 
and  with  that  fastened  her  to  the  pier,  and  the  damage  to 
the  cable  was  held  a  general  average  loss.^ 

If,  for  the  safety  of  ship  and  cargo,  it  be  necessary  to 
damage  and  destroy  another  ship,  the  loss  is  said  to  be  an 
object  of  general  average  contribution.  It  is  said  that  if 
a  number  of  ships  are  lashed  together,  and  one  takes  fire, 
and  the  crews  of  the  others  unite  in  scuttling  the  burning 
ship  for  the  safety  of  the  rest,  the  loss  of  the  ship  so  stmk 
is  said  to  be  a  general  average  loss  to  which  all  those  saved 
thereby  must  contribute;  and  that  the  law  is  the  same  if 
a  crew,  for  the  safety  of  their  own  ship,  cut  the  cable  of 
another." 

Sails,  deliberately  let  go  in  order  to  right  a  vessel  when  she 


1  Benecke,  Pr.  of  Indem.  191 ;  2 
Phillips,  Ins.,  no.  1296.  Mr.  Bally 
seems  to  exclude  this  from  general 
average ;  pp.  67,  68. 

Both  Mr.  Baily  and  Mr.  Hopkins 
(Gen.  At.,  29, 80)  seem  to  make  a  yery 
proper  di«crimination  between  the 
fact  of  the  anchor  being  permanently 
fast,  and  only  temporarily  entangled. 
In  the  former  case,  it  is  a  loss  by 
perils  of  the  sea  as  soon  as  dropped  ; 
in  the  latter,  it  will  be  general  ave- 
rage if  sacrificed  to  avoid  impending 
danger  to  the  adventure. — £d, 

*  Stevens  on  Average,  15. 

s  2  Phillips  on  Ins.,  no.  1299;  Baily, 
Gen.  Av.  73, 74. 


*  Birkley  v.  Presgrave,  1  East,  220; 
Marsham  v,  Dutrey,  Select  Cases  of 
Evidence,  58;  S.  C,  2  Marshall,  Ins. 
546. 

*  Cassaregis,  Disc.  46,  no.  45 ;  Ordi- 
nances di  Bilbao,  c  20,  art.  21 ;  see 
also  Azuni,  Dritto  Marittimo,  c.  iiL 
art.  2,  voL  ii.  p.  169. 

Mr.  Phillips,  voL  ii  no.  ISll,  seema 
to  adopt  these  as  instiinoefi  governed 
by  the  law  of  general  average.  He 
adds  that  there  is  no  such  decision  in 
the  Courts  of  England  or  the  United 
States.  I  am  not  free  from  doubt 
whether  they  are  cases  that  at  all 
come  within  the  principle  of  general 
average. — Ed. 
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is  on  her  beam  ends,  ought  to  be  made  good  by  a  general 
average  contribution.'  It  is  otherwise  if  sails  or  spars  be 
carried  away  by  the  wind,  in  consequence  of  crowding  sail 
to  escape  an  enemy  or  a  lee  shore.  A  merchantman  after 
having  struck  to  a  privateer,  took  advantage  of  the  wind, 
which  prevented  the  privateer  boarding,  to  escape  by 
hoisting  an  extraordinary  press  of  sail,  but,  in  so  doing,  was 
much  strained  and  injured,  and  carried  away  her  mainmast ; 
this  was  held  not  to  be  a  general  average  loss.*  The  Cour 
Royale  of  Rennes,  in  1822,  came  to  a  similar  decision  with 
regard  to  sails  carried  away  in  attempting  to  escape  a  lee 
shore  ;  and  Boulay-Paty,  citing  both  cases  with  a^Dprobation, 
gives  the  true  reason,  that  these  manoeuvres  form  part  of 
those  ordinary  exertions  to  which  the  sliipowner  is  bound  by 
his  duty  to  the  freighters.' 

Upon  the  same  principle  it  has  been  decided  in  England  D 
that  damage  done  to  the  ship  by  fighting  is  not  a  subject  of 
contribution.  Thus,  a  merchantman,  carrying  six  guns,  was  Ti 
attacked  by  a  privateer,  and,  after  a  gallant  resistance,  beat 
her  oflF,  but  had  two  of  her  men  killed,  several  wounded, 
was  severely  damaged  by  the  enemy's  shot,  and  had  expended 
a  considerable  quantity  of  ammunition  ;  but  the  Court  held, 
that  the  expense  of  curing  the  wounded,  or  repairing  the 
damage,  or  of  replacing  the  ammunition,  was  not  an  object 
for  general  average  contribution."*  Gibbs,  C.  J.,  said,  "  The 
measure  of  resisting  the  privateer  was  for  the  general  be- 
nefit, but  it  was  no  part  of  the  adventure.  No  particular 
part  of  the  property  was  voluntarily  sacrificed  for  the 
safety  of   the  rest ; '  the  loss  fell  where  the  chance  of   war 


^  Benecke,  Pr.  of  Indem.  185 ; 
Bai]y,  Gen.  Av.  64. 

'  Coyington  v.  Roberts,  2  B.  &  P. 
N.  R.  378. 

•  Boalay-Paty  on  Emerigon,  vol.  L 
p.  620.  There  U  also  another  reason 
why  nich  loesea  should  not  be  con- 
sidered aa  giving  the  party  who 
•uffers  by  them  a  claim  to  general 
a^Tenge  contribution,  viz.,  that  the 
IcH,  though  resulting  from  the  mea- 


sure adopted,  was  not  its  foreseen  and 
intended  consequence  at  the  time  it 
was  resorted  to ;  what  the  captain  in- 
tended was,  not  to  carry  away  his 
sails  and  spars,  but  only  to  crowd 
sail  and  escape.  He,  in  fact,  hazarded 
his  sails  and  spars,  but  did  not  sacri- 
fice  them. 

<  Taylor  v.  Curtis,  6  Taunt.  608  ;  2 
Marsh.  Rep.  3C9 ;  S.  C,  4  Camp.  884. 

*  6  Taunt  628. 
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I 


directed  it,  and  where,  therefore,  in  point  of  justice,  it  ought 
to  fall." ' 

Boats,  cut  away  from  the  ring-bolts,  or  other  usual  fasten- 
ings, and  heaved  overboard,  are  a  general  average  loss ; '  but 
not  so  cut  away  from  the  quarters  or  stem  davits,  unless  a 
usage  were  proved  in  the  trade  so  to  carry  them.' 

Damage  to  the  ship,  in  order  to  extinguish  the  sponta* 
neous  combustion  of  part  of  the  cargo,  has  been  held,  both 
in  France  and  America,  not  to  give  a  claim  to  contribution.* 
If  scuttled  to  extinguish  a  fire  in  her  hold  (not  so  caused), 
the  practice,  it  seems,  is  to  allow  the  damage  done  to  the 
ship  as  a  general  average,  but  not  the  damage  to  the  cargo 
by  the  water.*  If,  however,  part  oi  the  ship  be  intentionally 
cut  away  and  damaged,  in  order  to  come  at  or  extinguish  an 
accidental  fire,  which  threatens  the  destruction  both  of  ship 
and  cargo,  there  can  be  no  doubt  that  such  damage  gives  a 
claim  to  contribution.* 


Voluntary 
stranding. 


Where  the  ship  is  voluntarily  run  ashore  to  avoid  capture, 
foundering,  or  shipwreck,  and  is  afterwards  recovered  so  as 


^  2  Marsh.  Rep.  819.  Mr.  Araould, 
however,  whilst  admitting  with  Eme- 
rigon  (vol.  i  p.  610)  that  damage  by 
fighting  is  an  ordinary  sea-risk  in  re- 
spect of  a  ship  of  war,  differs  2rom 
this  decision  on  principle,  and  would 
award  a  general  average  contribution 
to  a  merchantman  imder  such  circum- 
stances. There  seexxis  to  be  more 
sentiment  than  law  in  this  opinion, 
and  it  may,  therefore,  be  opposed  with 
an  argument  derived  from  the  same 
source : — It  is  the  disposition  of  the 
nation  to  fight  an  enemy  even  against 
desperate  odds ;  it  must  have  been  the 
intention  of  the  owner  to  assist  this 
disposition  when  he  furnished  it  with 
means,  by  putting  guns  and  ammuni- 
tion aboard ;  and  the  statutes  against 
ransom  (16  C.  2,  s.  6  ;  22  &  23  C.  2, 
a  11;  48  Geo.  8,  c.  72),  together 
with  the  recognised  right  (Boyoe  o. 


Bayliffe,  1  Camp.  57)  of  the  captain  to 
arm  the  passengers  even,  and  appoint 
them  to  fight, — very  clearly  show 
that  this  is  an  ordinaiy  duty  of  an 
armed  merchantman  in  time  of  war, 
required  by  the  law  and  expected  by 
the  nation. — £d, 

'  Stevens  on  Average,  14  ;  Beneeka, 
Pr.  of  Indem.  187. 

'  Blackett  «.  Royal  Exch.  Ass. 
Comp.  2  C.  ft  J.  244  ;  see  also  Lenox 
V.  United  States  Ins.  Comp.,  8  John- 
son's Cases,  178 ;  see  the  American 
cases  dted  ante,  p.  777,  n.  8,  and  Mao- 
lachlan's  Shipping,  £62,  568. 

*  1  Emerigon,  c.  xiL  s.  17,  p.  430 ; 
Crockett  v.  Dodge,  8  Fair.  Rep.  190. 

*  Baily  on  General  Average,  75,  82, 
83.  Mr.  Baily  justly  demurs  to  the  lat- 
ter branch  of  the  rule  as  unreasonable. 

'  Stevens  on  Avenge,  42 ;  Beoecke, 
Pr.  of  Indem.  243. 
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to  be  able  to  perform  her  voyage,  the  loss  resulting  from  the 
stranding  is  to  be  made  good  by  general  average  contri- 
bution. There  is  no  rule  more  clearly  established  than  this 
by  the  unifonn  course  of  maritime  law  and  usage.  It  is  the 
conclusion,  adopted  by  Emerigon,  after  exhausting  all  the 
learning  that  could  be  collected  on  the  subject  when  he 
wrote,^  and  bv  Chancellor  Kent  in  the  United  States,' 
where  it  has  received  the  sanction  of  several  decided 
cases. 

Mr.  Stevens'  opinion  is  to  the  contrary,  chiefly  on  the 
ground  that  the  object  in  view  is  not  the  general  safety  of 
the  whole  adventure,  but  only  the  safety  of  the  cargo  pur- 
chased by  the  destruction  of  the  ship."*  But  Mr.  Benecke  is 
of  opinion  with  Mr.  Stevens  only  in  the  excepted  case  where 
the  situation  of  the  ship  at  the  time  of  the  loss  is  so  des- 
perate as  to  leave  no  alternative.* 

To  the  objection  of  Mr.  Stevens,  it  is  a  sufficient  answer 
that  the  intention  is  not  to  destroy  the  ship,  but  to  place 
both  her  and  the  cargo  in  a  situation  of  less  peril,  and  that 
the  loss  is  therefore  voluntarily  incurred  for  the  common 
benefit  The  objection  of  Mr.  Benecke,  in  the  case  supposed 
by  him,  though  at  first  sight  plausible,  disappears  on  closer 
examination.  If,  indeed,  the  act  of  stranding  be  in  no  degree 
the  result  of  human  agency,  then  cadit  quccstio  :  but  if  the 
will  of  man  was  in  any,  even  the  least,  degree  contributory 
thereto,  that  is  all  which  is  required ;  and  it  makes  no  difte- 
rence  that  the  pressure  of  circumstances  was  such  as  to  pre- 
vent that  will  from  being  reasonably  exerted,  except  in  one 
particular  way.  This  forced  volition  ("  volonta  violentata  dall* 
accidente  del  pericolo  ")  *  is  all  that  is  required  to  give  the 
party  making  the  sacrifice  a  claim  to  contribution.     Nothing 


*  1  Emerigon,  c.  xii.  b.  13,  pp.  405,  lumbian  lus.  Co.,  9  Johnson's  Rep.  9. 

60O,  referring  to  Consolato  del  Mare,  ^ee  also  the  other  cases  cited  2  Phil- 

c  192,  193  (that  is  the  150th  c.  of  M.  lips,  Ins.,  no.  1313. 

PardeASua;  see  Lois  Maritimes,  vol  ii.  '  Essay  on  Average,  34,  35. 

p.  166);  RoccuB  de  Navibus,  note  60  ;  *  Benecke,  Pr.  of  Indem.  219. 

Targa,  c.  76,  p.  817;    Caaaregis,  Disc.  *  Targa,  aa  cite<i  1  Emerigon,  c.  xiL 

19,  no.  18  ;  Disc.  46,  no.  61.  a.  42,  p.  688. 

'  In  the  caae  of  Bradhurat   v.  Co- 
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Sliip  loBt  by 
▼olantary 
stiaoding,  bat 
cargo  saved. 


more  is  requisite  th£ln  that  the  act  of  man  should  have 
co-operated  with  the  violence  of  the  elements.' 

In  practice,  the  rule  established  in  this  country  is,  ac- 
cording to  Mr.  Baily,  to  exclude  this  description  of  loss  from 
general  average.*  Though  the  point  has  never  been  ex- 
pressly decided  in  our  Courts,  there  seems  little  doubt  that 
they  would  hold  in  conformity  with  the  great  body  of  pre- 
vious authorities,  that,  at  all  events,  where  the  ship  is  sub- 
sequently recovered,  after  a  voluntary  stranding,  so  as  to  be 
able  to  pursue  her  voyage,  the  loss  arising  there&om  gives  a 
claim  to  a  general  average  contribution. 

Where,  however,  the  ship  is  lost>  in  consequence  of  the 
stranding,  but  the  cargo  saved,  does  that  which  is  so  saved 
contribute  in  general  average  for  the  loss  of  the  ship  i 

This  is  a  question  on  which  there  has  been  a  great 
diversity  of  opinion  among  legislators  and  jurists.  The 
Roman  law  provided  generally  that  the  goods  saved  should 
not  contribute  for  the  loss  of  the  ship.  AmisssB  navis 
damnum  collationis  consortio  non  sarciatur  per  eos  qui 
merces  suas  naufragio  liberaverint.*  Voet,  however,  in  com- 
menting on  this  passage,  expressly  says,  "  That  if  the  ship 
be  voluntarily  run  ashore  for  the  common  safety,  and  thus 
has  perished,  the  goods  being  saved,  contribution  is  due. 


*»  • 


^  "  Qae  le  fait  de  rhomme  ait  oon- 
oourti  avec  le  cas  fortuit"  1  Emeri- 
gon,  0.  xii.  B.  42,  p.  588.  The  case, 
in  fact,  exactly  falls  within  that  daas 
of  actions  which  the  scholastic  philo- 
sophy designated  as  mixed,  i.  e.,  rather 
voluntary  than  involuntary,  though 
partaking  of  the  nature  of  both.  Thus 
Aristotle,  in  treating  of  the  question 
of  free-will,  expressly  instances  jetti- 
sons (t^  ip  rots  x^^f^^^  ixBoXhs)  as 
falling  within  the  class  of  actions  that 
ought  rather  to  be  called  voluntary 
than  involuntary,  because,  although 
no  one  would  resort  to  them  unless 
forced  by  circumstances,  yet  they  are 
objects  of  choice  at  the  time  they  are 
resolved  on,  and  the  necessary  steps 
taken    towardi  carrying   them    into 


effect  are  acts  of  free  volition.  Ethics, 
lib.  iii.  chap.  L 

*  Baily  on  General  Average,  41,  75, 
76.  Mr.  Baily  adndts,  that,  in  many 
cases,  this  rule  will  operate  inequit- 
ably, but  considers  it  well  adapted  to 
prevent  disputes  as  to  facts,  t.  e.,  as 
to  the  extent  of  damsge  done  to  ship 
and  caigo  by  the  stranding,  and  the 
extent  done  to  them  irrespective 
thereof.  There  is  some  force  in  this 
consideFBtion. 

'  See  an  elaborate  account  of  the 
state  of  the  question  in  Pardeesus, 
Lois  Maritimes,  vol.  L  p.  140,  and  voL 
ii  p.  21,  chap,  xii  Introducium  to  the 
ContoI^Uo  del  Mart, 

*  Dig.,  lib.  xiv.  tit.  2,  t  5. 

^  Voetius  ad  Pandect,  loc.  eiL 


St 
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"The  Consolato  del  Mare/  in  case  of  the  ship's  being  wrecked 
(hriaf)  by  the  voluntary  stranding,  provides  that  the  goods 
saved  shall  contribute  for  the  damage  done  to  the  ship. 
The  case  is  not  expressly  provided  for  by  the  other  mediaeval 
s^i-laws. 

Emerigon,  after  laying  down  the  general  doctrine  that  in 
case  of  voluntary  stranding  the  goods  saved  contribute  for 
the  damage  done  to  the  ship,  adds  to  it  this  limitation : — 
"  Provided  always  that  the  ship  shall  have  been  set  afloat 
again  ;  for  if  the  stranding  be  followed  by  the  wreck  of  the 
ship,  it  is  then  aauve  qui  peut" '  Bynkershoek  disapproves 
of  this  doctrine,  and  holds  that  the  loss  of  the  ship,  like  the 
loss  of  her  tackle,  is  a  general  average  loss,  where  she  has 
been  sacrificed  by  a  voluntary  stranding  for  the  common 
safety. 

The  question  has  frequently  been  before  the  American  In 
Courts,  and  for  some  time  was  variously  decided  there,  until 
it  was  finally* set  at  rest  by  the  judgment  of  Story,  J.,  in  the 
case  of  the  Columbian  Insurance  Co.  v,  Ashby,*  in  which 
that  very  distinguished  person,  after  examining  all  the 
learning  on  the  subject  from  the  Digest  downwards,  decided 
that  a  voluntary  stranding,  followed  by  a  total  loss  of  the 
ship,  but  with  a  saving  of  the  cargo,  constitutes,  when 
designed  for  the  general  safety,  a  clear  case  of  general 
average,  in  which  the  owners  of  the  cargo  are  liable  to  con- 
tribute for  the  loss  incurred  by  the  ship  and  freight.* 

The  facts  of  the  case  were  these  : — The  brig  Hope,  going 
down  Chesapeake  Bay,  found  the  weather  too  bad  to  proceed 
to  sea,  and  bore  away  for  a  projecting  headland  in  the  bay, 
called  Sewell's  Point,  where  she  anchored.     On  the  second 


1  Cap.  192  of  the  Italian  transla-  831. 

tion ;  cap.  150  of  the  Catalan  original ;  ^  Chancellor  Kent,  who  as  a  Judge 

PardessaB,  Loib  Maritimes,  vol.  ii.  p.  had  elaborately  expressed  a  different 

167.  opinion  (in  the  case  of  Bradhurst  v. 

'  1  Emerigron,  chap.  xii.  h.  41,  p.  Columbian  Ins.  Co),  in  his  commen- 

<100.  taries,  states  the   law  to   have  been 

*  Qumtionea  Privati  Juris,  lib.  iv.  finally  settled  in  the  United  States  by 
c.  2X  the  judgment  of  Mr.  J.  Story.     See 

*  IS  Peter**  Supreme  Court  Rep.  3  Kent,  Comm.  239,  note 

3  E  2 
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and  following  day  the  gale  increased  in  violence ;  the  brig 
dragged  her  anchors  from  time  to  time,  till  finally  she  stmck 
on  the  shoals^  and,  her  head  swinging  round,  brought  her 
broadside  to  the  wind  and  a  heavy  sea.  In  this  situation 
the  captain,  finding  no  other  possible  chance  of  saving  tiie 
ship  and  cargo,  and  preserving  the  lives  of  the  crew,  slipped 
his  cables  altogether,  and  ran  the  brig  ashore,  as  far  up  the 
beach  as  possible,  where,  after  the  stonn,  she  was  left  high 
and  diy,  and  there  was  no  possibility  of  getting  her  offi 
The  cargo  was  saved.  The  Court  held,  that  the  owners 
of  the  cargo  were  bound  to  contribute  to  the  owners  of  the 
ship  and  freight  for  the  loss  upon  both  interests  caused  by 
the  stranding. 

In  the  course  of  his  very  elaborate  judgment.  Story,  J., 
thus  states  succinctly  the  grounds  of  his  decision : — "  The 
intention  is  not  to  destroy  the  ship,  but  to  place  her,  as  well 
as  the  cargo,  in  less  peril,  if  possible.  The  act  is  hazardous 
to  the  ship  and  cargo,  but  is  done  to  escape  from  a  more 
pressing  danger:  it  is  done  for  the  common  safety;  and  if 
the  salvation  of  the  cargo  is  accomplished  thereby,  it  is  dif- 
ficult to  perceive  why,  because,  from  inevitable  calamity,  the 
danger  has  exceeded  the  expectation  or  intention  of  the 
parties,  the  whole  sacrifice  should  be  borne  by  the  shipowner 
when  he  has  thereby  accomplished  the  safety  of  the  cargo." 

The  point  has  never  presented  itself  for  judicial  decision 
in  this  country.  Should  it  arise,  the  principles  established  in 
the  judgment  just  referred  to  would,  no  doubt,  have  their 
due  weight  in  determining  the  mind  of  the  Court 


ExtraordiDary  Having  enumerated  those  cases  of  general  average  loss 

exi>en  i  are.        ij^hjch  arise  out  of  Sacrifice,  we  proceed  now  to  consider 

those  which  are  founded  on  expenditure. 

There  are  two  main  questions  which  determine  whether 

V  any  given  expenditure  ought  to  found  a  claim  to  contribution 

in  general  average.     1.  Was  it  of  an  extraordinary  nature  ? 

In   other   words,  was  it  anything  more  than  one  of  those 

ordinaiy  disbursements  of  the  voyage  which  are  necessary 


CHAP.  IV.]  BY   EXPENDITURE. 

for  keeping  the  ship  in  a  proper  condition  to  transport  the 
cargo,  and  which  the  owner  of  the  goods  has  therefore  a 
right  to  demand  of  the  owner  of  the  ship,  without  being 
called  on  to  contribute  towards  their  payment  ?  2.  Even 
supposing  the  expenditure  to  have  been  of  an  extraordinary 
nature,  was  it  also  incurred  for  the  joint  benefit  of  both  ship 
and  cargo  ? 

If  the  answer  to  both  these  questions  be  in  the  affiimative, 
the  expenditure  ought,  on  principle,  to  be  made  good  to  the 
party  who  has  incurred  it  by  those  who  have  benefited  by 
it :  in  other  words,  should  be  regarded  as  a  general  average 
loss.  If  in  the  negative,  then  the  expenditure  either  comes 
under  the  head  of  those  petty  averages  which  the  shipowner 
himself  must  bear  without  any  claim  on  his  underwriter,  or 
it  constitutes  a  particular  average  loss,  for  which  the  under- 
writer on  the  ship  or  on  freight  is  liable. 

From  these  principles  it   follows  that  where  a  ship  has  E; 

either  cut  away  her  masts  or  rigging,  or  has  been  so  damaged 

by  a  storm,  that  it  is  necessary,  for  the  safety  both  of  ship 

and  cargo,  to  put  into  a  port  of  distress  for  repairs,  all  the 

expenses  inseparably  connected  with  the  act  of  first  putting 

into  and  afterwards  clearing  out  of  such  a  port  of  distress 

give  the  shipowner  a  claim  to  a  general  average  contribution ; 

and  this  upon  the  plain  ground  that  these  expenses  are  a 

necessary   consequence  of  an  extraordinary  measure  taken 

for  the  general  preservation.* 

This  includes  port  dues  and  charges,  and  sums  paid  in 
remuneration  of  services  rendered  in  bringing  the  ship  into 
\yoTt,  and  in  clearing  her  out  again,  pilotage,^  towage  of  a 
disabled  ship  into  a  port  of  distress,^  charges  of  taking  off 
sinchors  and  cables,  and  rendering  assistance  generally,*  wages 
of  people  employed  to  guard  property  during  the  repairs,*  or 
of  cutting  a  way  for  the  ship  through  the  ice  when  she  has 

1  Bcnecke,    Pr.    of    Indem.    193;  3  2  Phillips,  Ins,  no.  1320— 1326, 

SteveQs  on  Average,  23.  *  Stevens  on  Average,  23. 

'  Beneoke.     Pr.    of    Indem.    192;  »  Ibid. 
Stevens  on  Average,  23. 
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become  frozen  ap  in  a  port  of  distress/  and  all  charges  of  a 
similar  kind. 

But  none  of  these  chaises  can  be  allowed  in  general 
average,  when  the  ship  pnts  in  merely  in  consequence  of 
contrary  winds,  or  for  the  purpose  of  procuring  water  and 
provision ;  in  such  a  case  they  fall  under  the  head  of  petty 
averages,  and  are  borne  by  the  shipowner  alone.' 

All  the  expenses  necessarily  incurred  in  preparing  for  the 
refitment  of  the  ship  in  the  port  of  distress  give  a  daim  to 
general  average  contribution.  Thus,  when  in  order  to  repair 
the  ship  it  becomes  absolutely  necessaxy  to  dischaige  the 
cargo,  all  the  expense  of  unloading,  warehousing  and  re- 
loading it,  comes  into  general  average,  because  incurred  for 
/*  the  joint  benefit  both  of  the  ship  and  of  the  caTgo,^-of  the 

ship,  that  she  may  be  repaired,  and  of  the  cargo,  that  it  may 
be  preserved.*  Yet,  it  is  only  when  these  charges  are  neces- 
sarily incurred  for  the  sake  of  the  ship,  as  well  as  of  the 
cargo,  that  they  can  be  allowed  to  give  a  claim  to  contri- 
bution. If  the  cargo  were  merely  unloaded,  in  order  to 
preserve  it^  in  cases  where  the  ship  might  have  been  equally 
well  repaired  without  its  removal,  the  expense  thus  caused 
would  not  constitute  a  general  average  claim.* 

So,  the  charge  of  removing  the  ship's  stores,  after  the 
cargo  is  out  of  her,  is  not  allowed  to  give  such  claim,  being 
an  expense  incurred  for  the  sake  of  the  ship  only.* 


/ 


The  oort  of  the         The  expenses  just  mentioned  are  admitted  to  give  a  claim 

repairs. 

1  2  PhiHipB,  vi  tupra  ;  Benecke,  Pr.  General  Avenge,  101. 

of  Lidem.  214.  *  Stevens  on  Average,  ^iid  guprn ; 

'  Stevens  on  Avenge,  23 ;  Benecke,  Benecke,  Pr.    of  Indem.   198  ;    Mr. 

Pr.  of  Indem.  192.  Benecke,  indeed,  aeems  to  doubt  whe* 

>  Stevene  on  Average,  21,  22.    Ac-  ther  these  charges  ought  ever  to  come 

cordingly  these  charges  were  allowed  into  general  average ;  but  on  princi- 

in  the  case  of  The  Copenhagen,  1  C.  pie,  it  seems,  they  ought,  and  they 

Rob.  Ad.  R.   289.    In  Plummer  v.  are  admitted  in  practice;  see  also  3 

Wildman,  Le  Blanc,  J.,  says,  "The  Kent,  Comm.  289. 

unloading  may  be  general  average  if  *  Stevens  on  Average,  22 ;  and  see 

it  were  necessary  in  order  to  repair  Job  r.  Langton,  26  L.  J.  (Q.B.)97;  6 

the  ship;   8  M.  ft  Sel  487;  Awrrd,  E.  ft  B.  779;  Moran  i;.  Jones,  26  L. 

Hall  %,  Janson,  4  E.  &  B.  600 ;  Moran  J.  (Q.  B.)  187;  7  E.  ft  B.  523. 
V.  Jones,  7  E.  ft  B.   523;   Baily  on 
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to  general  average  contribution,  quite  irrespective  of  the 
nature  of  the  damage  which  made  it  necessary  for  the  ship 
to  put  in  for  repair,  upon  the  plain  principle  that  they  are 
the  necessary  consequences  of  an  extraordinary  step  taken  for 
the  general  benefit  It  is  manifest  that  the  same  principle 
does  not  apply  to  the  expense  of  the  repairs  themselves,  for 
that  is  a  consequence^  not  of  the  putting  in  to  refit,  but  of  the 
foregoing  loss.  On  principle,  therefore,  the  question  whether 
the  expense  of  repairs  should  come  into  general  average,  would 
depend  entirely  on  the  nature  of  the  loss  which  rendered 
such  expense  necessary.  If  the  damage  to  be  repaired  were 
in  itself  a  general  average  loss,  the  cost  of  repairing  it  might 
be  so  too;  but  the  cost  of  repairing  damage  accidentally  caused 
to  the  ship  by  the  perils  of  the  sea,  can  never,  on  principle, 
give  a  claim  to  contribution,  that  being  a  duty  of  the  owner 
under  the  contract  of  affreightment,  which  the  shipper  has  a 
right  to  have  done  without  contributing  to  the  expense.* 

Accordingly  we  find,  even  in  the  Digest  itself,  an  express 
decision  that  the  expense  of  such  repairs  can  give  no  claim  to 
general  average;'  and  the  greatest  of  all  writers  on  insurance 
law  lays  it  down,  without  any  limitation,  that  if  a  ship,  unable 
to  keep  the  sea,  puts  into  port  in  order  to  repair  the  damage 
done  to  her  by  a  storm,  the  expense  of  the  repairs  themselves 
ought  not  to  be  the  subject  of  general  average  contribution.' 

It  is  surprising  there  should  ever  have  been  any  doubt 
upon  a  matter  which  on  principle  is  so  plain,*  but  any  doubt 
existing  in  this  country  and  America  seems  principally  to 
have  arisen  out  of  a  misconception  of  the  following  case  : — 
A  ship  in  the  prosecution  of  her  voyage  met  with  a  parti-  p 
cular  average  loss  by  fouling,  in  consequence  of  which  she  ^ 
was  obliged  to  cut  away  part  of  her  bowsprit  rigging   (a 


^  Boulay-Paty,  Comment,  on  Erne-  decided  that  the  owners  of  the  cargo 

rigoD,  voL  L  p.  620 ;  Benecke,  Pr.  of  could  not  be  csdled    upon  to  make 

lodenL  1 94.  good  to  the  shipowner  the  loss  so  in- 

"  Dig,,  Ub.  xiv.  tit  2,  f.  6.    The  curred. 

case  wBfl  thus:  a  ship,  bound  for  Ostia,  *  1  Emerigon,  c.  xii.  s.  41 ,  p.  60S^ 

haring  been  damaged  by  tempest,  put  *  Stevens  on  Average,  40. 
into  the  port  of  Hippo  to  refit;  it  was 
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general  average  loss);  she  was  so  much  damaged  by  the 
effects  of  the  accident  and  the  cutting  away,  that  she  oould  not 
keep  the  sea,  nor  pursue  her  voyage  without  repairs,  and  she 
accordingly  put  into  port  to  refit ;  the  Court  held,  that  the 
expense  of  such  repairs  as  were  absolutely  necessary  to  enable 
the  ship  to  prosecute  her  voyage,  and  were  of  no  permanent 
benefit  to  her,  might  come  into  general  average,  but  no  iEairther. 
Accordingly  this  is  the  rule  now  adopted  on  the  subject  in 
the  United  States,'  directly  opposed  though  it  be  to  the 
general  principles  above  laid  down.'  But  in  this  country  thai 
case  must  either  be  considered  as  overruled,  or,  at  all  eventSy 
not  to  be  an  authority  for  the  rule  thus  deduced  from  it. 
Indeed,  Lord  Ellenborough  himself  afterwards  refers  to  it  as 
decided  on  the  ground  that  the  repairs  were  rendered  neces- 
sary by  a  sacrifice  of  part  of  the  ship  for  the  general  safety ; 
and  held  on  the  case  then  before  him  that  the  expense  of 
repairs  can  only  be  a  subject  of  general  contribution  when 
rendered  necessary  by  a  general  average  loss.*  This  is  accord- 
ingly  the  received  rule  of  law  in  this  country  upon  the  subject* 


Wagei  and  pro- 
Yisiona  daring 
repalra. 


Monies  paid  for  wages  and  provisions  for  the  crew  during 
the  delay  for  repairs  in  a  port  of  distress,  give  no  claim  either 
for  general"  or  for  particular  average,  but  fall  exclusively  on 
the  shipowner  because  he  is  bound  by  the  contract  of 
affreightment,  and  as  part  of  the  consideration  for  freight,  to 
keep  a  competent  crew  on  board  from  the  commencement  to 
the  end  of  the  voyage/     "  The  labour  of  the  sailors,"  says 


1  Plummer  v.  Wildman,  8  M.  &  Sel. 
482. 

3  8  Kent,  Comm.  236;  2  PhiUipa 
on  Ins.,  no.  1320. 

'  Beneoke,  Pr.  of  Indem.  197; 
Phillips  on  Ins.,  vol.  ii.  p^  115. 

*  Power  V.  W^hitmore,  4  M.  ft  SeL 
141. 

•  Hallett  V.  Wigram,  9  C.  B.  586 ; 
19  L.  J.  (C.  P.)  281  ;  Benecke,  Pr.  of 
Indem.  196 — 198.  If,  indeed,  the  ex- 
pense of  repairs  is  much  higher  at  the 
port  of  distress  than  it  would  be  else* 
where,  and  the  ship  in  consequence 


would  not  hare  gone  in  to  repair  their* 
but  for  the  sake  of  the  cargo,  it  seems, 
that  in  such  case  the  surplus  cost  of 
the  repairs  might  be  admitted  to  giTe 
a  claim  to  contribution ;  3  Kent^ 
Comm.  236.    [Sed  qwere,  Ed.] 

*  See  Jackson  v.  Chamock,  8  T.  R. 
509;  Plummer  v.  Wildman,  S  M.  ft 
Sel.  482 ;  Power  v.  Whitmor«,  4  M. 
ft  Sel.  141,  in  all  which  these  charges 
were  claimed  in  general  aTersgeaod 
disallowed. 

*  See  Lateward  v.  Curling,  1  Pttrk, 
Ins.  288;   Eden  v.  Poole,  ibid.  117; 
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Boulay-Paty,  "  while  the  ship  is  repairing,  and  their  wages 
and  provisions  while  so  occupied,  form  part  of  those  expenses 
and  exertions  to  which  the  shipowner  is  bound  by  the  relation 
in  which  he  stands  to  the  owner  of  the  goods."  * 

In  one  English  case,  indeed,  where  a  ship  put  in  to  refit 
in  consequence  of  a  particular  average  loss,  and  the  crew 
were  discharged  immediately  on  her  entering  the  port  of 
distress,  but  afterwards  hired  by  the  master  to  work  at  the 
repairs,  not  as  sailors,  but  as  common  labourers,  it  was  held 
that  their  wages  and  provisions  during  the  delay  to  refit 
might  be  brought  into  general  average.^  The  authority  of 
this  decision,  however,  is  probably  very  inconsiderable ;  it 
never  has  been  followed,  and  most  likely  never  will,  in  this 
country.  There  is  nothing  in  the  fact  of  putting  into  a  port 
of  distress  to  discharge  the  contract  of  afft'eightment,  and 
while  that  still  remains  entire  the  master  is  not  released  - 
from  the  obligation  it  imposes  on  him  of  keeping  and  paying 
a  competent  crew  throughout  the  whole  course  of  the  voyage. 

The  rule  of  the  French  code  is,  that  these  expenses  are  In 
general  average,  provided  the  loss  to  be  repaired  was  volun- 
tarily incurred  for  the  common  benefit,  and  the  ship  freighted 
by  the  month.'     In  the  United  States  they,  in  all  cases  alike,  In 
come  into  general  average  ;  *  and  on  the  Continent  are  gene- 
rally admitted  to  be  such,  although  there  is  hardly  any  point. 


Robertson  v.  Ewer,  1  T.  R.  127, 132, 
Confirmed  by  the  recent  case  of  De 
Vaux  V.  Salvador,  4  A.  &  E.  420. 

>  Boulay-Paty  on  Emerigon,  vol.  L 
p.  619. 

i  Da  Costa  v.  Kewnham,  2  T.  Rep. 

407. 

'  Code  de  Commerce,  art.  400,  a.  6. 
The  reason  given  by  the  French  jurists 
for  this  last  restriction  is,  that,  where 
the  ship  is  freighted  by  the  month, 
the  shipowner  receives  no  freight  for 
the  period  of  detention,  and  is  there- 
fore not  bound  by  his  duty  as  ship- 
owner to  pay  or  provision  the  crew 
during  the  delay  ;  so  that  the  expense 
caused  by  doing  so  is  in  such  case  of 


an  extraordinary  nature.  On  the 
other  hand,  where  the  ship  is  freighted 
by  the  voyage,  freight  is  due  for  the 
whole  period  of  detention  (which  is 
included  in  the  voyage),  and  the  wages 
and  provisions  of  the  crew  are,  in  such 
case,  an  ordinary  expenditure  to  which 
the  shipowner  is  bound ;  Pothier,  des 
Charte-Partics,  no.  85.  Mr.  Benecke 
considers  that  when  the  losii  to  be  re- 
paired was  voluntarily  incurred,  the 
expense  of  wages  and  provisions 
should  be  general  average  in  either 
case;  Pr.  of  Indem.  206. 

*  2  Phillips,  Ins.,  no.  1 328  ;  3  Kent, 
Comm.  236,  note. 
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even  in  the  perplexed  doctrine  of  general  average,  in  which 
there  is  such  a  great  diversity  in  the  positive  laws  of  mercan- 
tile states.* 


Wages  and  pro- 
▼isioDB  under 
capture. 


Principle. 


When  a  neutral  or  other  ship  is  seized  and  carried  into 
port  for  adjudication,  the  wages  and  provisions  of  the  crew, 
during  their  delay  there  for  the  purpose  of  reclaiming  the 
captured  property,  seem  to  be  a  general  average  charge,»if 
incurred  for  the  joint  benefit  of  both  ship  and  cargo,  that  is, 
in  other  words,  when  both  ship  and  cargo  are  the  cause  of 
detention :'  but  if  either  ship  alone,  or  cargo  alone,  be  the 
cause  of  detention,  the  charges  of  reclaiming  them  are  a 
particular  average  loss  to  the  owner  of  the  property  on  whose 
account  they  were  incurred.' 

An  American  (neutral)  ship  seized  by  the  French,  under 
the  Milan  decree,  was  detained  in  port  on  account  of  her 
cargo,  which,  after  some  time,  was  unladen,  and  delivered  to 
the  consignees,  on  their  giving  security  to  abide  the  event  of 
an  appeal  against  the  seizure.  The  New  York  Court  held 
that  the  expenses  incurred  before  the  cargo  was  discharged, 
being  for  ship  and  cargo  both,  were  general  average ;  but 
that  the  subsequent  expenses,  being  for  cargo  solely, 
were  not.* 

These  expenses,  when  for  both  ship  and  cargo,  are  a 
general  average  loss,  because  the  contract  of  affreightment 
is  put  an  end  to  by  the  capture  and  detention,  and  con- 
sequently the  master,  in  keeping  his  crew  together  with  a 
view  of  obtaining  the  restoration  of  the  property,  is  incurring 
a  voluntary  expense  over  and  beyond  that  to  which  he  was 
bound  by  the  ordinary  course  of  his  duty  towards  the  shipper. 


Seetu,  under 
enibai^. 


The  case  is  different  under  detention  by  embargo.     That^ 


^  Hr.  Benecke,  in  his  FrindpleB  of 
Indemnity  (pp.  191—207),  has  with 
infinite  learning  collected  and  com- 
mented on  all  the  yarious  laws  of  the 
European  states  on  this  subject. 

3  Riccard,  K^gooe  d' Amsterdam,  p. 
27i^,  cited  1  Emerigon,  c.  xiL  s.  41, 


p.  618;  1  Magens,  69,  a.  57;  8  Kent, 
Comm.  286. 

*  Benecke,  Pr.  of  Indem.  289. 

*  Watoon  V,  Marine  Ina.  Co.,  7  John- 
son's R  57 ;  see  also  8  Kent^  Comm. 
236,  note. 
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diflFering  from  capture  or  seizure,  has  not  the  effect  of  putting 
an  end  to  the  contract  of  affreightment ;  the  master,  therefore, 
is  bound  to  stay  by  the  ship  with  his  crew  in  the  exercise  of 
his  ordinary  duty  towards  the  shipper,  and  the  expense  he  is 
put  to  in  having  to  pay  and  provision  them  during  the  em- 
bargo, can  give  him  no  claim  to  general  average  contribution.* 
It  is,  accordingly,  not  the  subject  of  general  average,  either 
in  this  country^  or  the  United  States.^ 

Waiting  for  convoy  in  the  absence  of  any   certain   and  E] 
impending  danger  other  than  the  ordinary  contingent  perils  ot 
to  which  all  ships  are  exposed  in  time  of  war,  does  not  make  Cc 
the  expense  of  so  doing  a  proper  object  of  general  average 
contribution.*     It  would  be  otherwise  if  the  danger  be  so 
imminent  as  to  render  the  protection  of  a  man-of-war,  or  a 
delay  in  port,  absolutely  necessary  to  the  safety  of  the  whole 
adventure ;  wages  and  provisions  of  the  crew,  and  all  other 
expenses  of  the  delay,  ought,  on  principle,  to   come   into 
general  average,   considering   that   they   are   extraordinary, 
voluntary,  and  for  such  an  object.' 

Delay  by  quarantine  in  the  ordinary  course  of  the  voyage  Qi 
gives  no  occasion  to  general  average."     Nor,  delay  through  lo 
being  frozen  up  in  any  port  in  the  ordinary  course  of  the 
voyage,  or  through  being  unable  to  enter  a  river  or  harbour 
on  account  of  floating  ice,  and  she  is  compelled  to  put  into  a 
harbour  and  winter  there.' 

It  would  be  otherwise  were  the  ship,  for  the  general  safety, 
to  put  into  a  port  of  distress  for  repairs,  and  while  there  to 
be  frozen  up  for  the  winter  ;*  provided,  in  this  country,  the 


1  Benecke,  Pr.  of  Indem.  234. 
s  RobertBon  v.  Ewer,  1  T.  R.  129. 
Xn  the  case  of  one  of  the  sbipB  de- 
tained by  the  Rufldan  embargo,  Lord 
^llenborough  seemed  to  admit  the 
daim,  but  it  ia  certainly  opposed  to 
principle  so  to  do  ,*  Sharp  v.  Gladstone, 
7  East,  34. 

•  Penny  v.  New  York  Ins,  Co.,  8 
Caines,  135  ;  Leavenworth  o.  Delafield, 
1  Cain«8»  573. 


*  Benecke,  Pr.  of  Indem.  225; 
Bynkershoek,  Qusestiones  Priv.  Juris, 
lib.  iv.  c.  25. 

*  Bynkershoek,  Qusestiones  Priv. 
Juris,  lib.  iv.  c.  25 ;  Benecke,  Pr.  of 
Indem.  225. 

«  2  Phillips,  Ins.,  no.  1323, 1324. 
7  1  Magens,  67;    Benecke,  Pr.   of 
Indem.  214 ;  2  Phillips,  qud  supra, 
«  2  Phillips,  Ins.,  no.  1324. 
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loss,  which  the  ship  went  into  repair,  was  itself  of  the  nature 
of  general  average.* 


Expenditure  on 
services. 


Salvage. 


Hire  of  extra 
hands. 


Getting  ship 
afloat  for  the 
joint  benefit. 


Otherwise,  if  not 
for  joint  benefit. 


Remuneration  for  services  become  necessary  out  of  regard 
for  the  common  safety,  gives  a  claim  to  general  contribution, 
if  they  are  rendered  under  circumstances  of  an  extraordinary 
nature.  Not  so,  if  the  services  are  required  for  ship  alone, 
or  cargo  alone. 

Salvage  paid  to  men-of-war  for  rescuing  a  ship  and  her 
cargo  from  capture,  or  to  other  vessels  for  extricating  them 
from  tBe  dangers  of  shipwreck,  should,  it  seems,  be  made 
good  by  a  general  average  contribution.' 

Hire  of  extra  hands  to  pump  a  ship  after  springing  a  leak, 
is  allowed  in  general  average,  both  in  England*  and  the 
United  States.*  But  the  expense  of  hiring  extra  hands,  in 
the  room  of  those  who  have  deserted,  is  not  allowed  ;*  nor 
are  gratuities  promised  to  seamen  in  order  to  encom-age  them 
to  do  their  duty,  for  such  promise  is,  in  law,  entirely  void.* 

A  stranded  vessel  is,  in  most  cases,  in  danger  of  being 
lost,  unless  speedy  steps  are  taken  for  her  preservation,  either 
by  unloading  the  cargo  to  lighten  her,  or  by  endeavouring  to 
float  her  up  by  means  of  buoys,  &c.,  with  the  cargo  in  her. 
The  remuneration  which  the  shipowner  is  obliged  to  pay  for 
the  services  thus  rendered,  gives  a  claim  to  general  average 
contribution,  provided  such  services  appear  to  be  for  the 
joint  benefit  of  ship  and  cargo.' 

If,  however,,  the  safety  of  the  ship  be  hopeless,  or  that  of 
the  cai-go  no  longer  endangered,  no  such  claim  can  be  sus- 
tained. Thus,  where  the  ship  is  driven  high  and  dry  on  the 
shore,  with  no  prospect  of  saving  her,  the  charges  of  unloading 


1  Benecke,  Pr.  of  Indem.  214. 

*  Stevens  on  Average,  25 ;  Benecke, 
Pr.  of  Indem.  230 ;  2  PliiUipe,  Ins.,  no. 
1334. 

>  Birkley  v.  Preegrave,  1  East,  219. 
^  Orrocks  v.  Commonwealth    Ins. 
Co.»  cited  2  Phillips,  Ins.,  no.  1326. 

*  Plummer  v.  Wildman,  3  M.  & 
SeL482. 


*  Harris  v.  Watson,  Peake's  N.  P. 
72;  Frazer  v.  Hatton,  2  C.B.  N.S. 
512;  Harris  v.  Carter,  3  E.  &  B.  559; 
23  L.  J.  \Q.  a)  295 ;  Hartley  v.  Pon- 
Bonbj,  7  E.  &  B.  87*2;  26  L.  J.  (Q.  B.) 
322;  Maclachlan  on  Shipping,  195. 

7  See  Kemp  v.  Halliday,  34  L.  J. 
(Q.  a)  283. 
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the  cargo,  not  being  for  the  benefit  of  the  ship,  and  the 
charges  of  afterwards  digging  out  the  ship,  being  of  no 
benefit  to  the  cargo,  are  not  the  subject  of  contribution.  So, 
where  the  ship  is  left  hopelessly  stranded,  but  the  whole  of 
the  cargo  is  unloaded  without  floating  her ;  the  ship,  on  the 
same  principle,  cannot  contribute  to  the  expense  of  unloading 
the  cargo,  nor  the  cargo  to  that  of  afterwards  heaving  ofiF  the 
ship.* 

A  ship  by  perils  of  the  sea  ran  ashore  in  Malahide  Bay,  jo 
on  the  coast  of  Ireland,  and,  in  order  to  get  her  off*,  the  whole 
cargo  was  discharged,  and  afterwards  by  a  separate  operation, 
considerable  expense  was  incurred  in  floating  her  off*,  and 
towing  her  to  Liverpool  for  repairs ;  the  Court  of  Queen's 
Bench  held,  that  this  expense  could  not  be  deemed  to  be  for 
the  benefit  of  the  cargo  also,  and  was  therefore  not  a  general, 
but  a  particular,  average  on  the  ship  alone.* 

Where,  however,  all  that  is  done  towards  relieving  the  ship 
is  one  continuous  operation,  commenced,  carried  on,  and  com- 
pleted with  the  object  of  enabling  the  ship  to  prosecute  her 
original  adventure,  the  goods  contribute  to  all  the  expense, 
though  part  may  have  been  incurred  after  their  discharge. 

A  ship,  chartered  out  and  home,  from  Liverpool  to  the  M 
Chincha  islands  and  back,  having  sailed  with  800  tons  of 
ballast,  and  also  some  goods  on  board  for  Callao,  was  driven 
aground  in  a  gale  on  the  East  Hoyle  Bank  near  the  entrance 
to  the  port  of  Liverpool.  As  soon  as  the  weather  moderated 
steps  were  taken  to  get  her  off ;  the  wreck,  ship's  materials 
and  goods  for  Callao  were  sent  back  to  Liverpool  in  ligliters  ; 
the  ship  was  scuttled,  300  tons  of  ballast  thro\vn  overboard, 
and  at  last  she  floated.  She  was  then  taken  back  to  Liver- 
pool and  repaired,  was  again  fully  ballasted,  the  goods  for 
Callao  reshipped,  and  she  sailed  again  on  her  voyage.     The 


*  Benacke,  Pr.  of  Indem.  215,  216,  the  underwriters  on  ship.  See  Great 
217;  2  PhiUips,  Ins.,  no.  1312,  1313;  Indian  Peninsula  Ry.  Co.  v.  Saunders, 
Jacobrcn's  Sea  Laws,  book  iv.  c.  2.  1  6.  &  S.  41  ;  2  Id.,  266;  30  L.  J. 

*  Job  V.  Langton,  6  K.  &  B.  779;  (Q.  B.)  218;  31  Id.,  206;  Booth  v. 
26  L.  J.  (Q.  B.)  97.     The  parties  in  Gair,  33  L.  J.  (C.  P.)  99. 

this  action  were  the  shipowner  and 
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Court  were  of  opinion  that,  in  this  case,  the  landing  of  the 
,goods  was  not  a  separate  transaction,  as  in  Job  v,  Langton, 
but  part  of  the  continuous  operation  of  getting  the  ship  off 
with  a  view  to  the  prosecution  of  her  original  adventure ; 
they  held  accordingly,  that  both  the  chartered  freight  and 
the  goods  on  board  must  contribute  in  general  average  with 
the  ship  for  the  whole  expenses  of  getting  her  oflF,  including 
those  incurred  after  the  goods  were  landed' 


Raniom. 


Expense  of 
raising  money. 


r 


Ransom  to  an  enemy  is  now  prohibited  in  this  countiy  by 
positive  law ;  ^  but  this  extends  only  to  enemies,  and  not  to 
pirates  or  other  plunderers ;  and  it  appears  certain,  that  any 
money  paid  to  them  by  the  captain,  in  order  to  induce  them 
to  liberate  the  ship  and  the  rest  of  the  cargo,  would  be 
general  average.'  It  is  quite  clear,  also,  that  a  compromise 
between  neutrals  and  belligerents  is  lawful,  and  that  the 
amount  paid  by  way  of  carrying  it  out  gives  a  claim  to  con- 
tribution.* 

All  the  expenses  attendant  upon  raising  money  abroad  for 
general  average  purposes  ought,  on  principle,  to  be  made 
good  by  a  general  average  contribution,  including  exchange, 
interest,  or  discount  on  bills,'  and  the  maritime  interest  in 
case  of  bottomry;'  but,  contrary  to  the  opinion  of  Mr. 
Benecke,'  not  the  premiums  paid  for  insuring  sums  thus 
advanced  for  general  average  purposes.* 


What  eontri- 
bules  to  general 
average. 


After  this  enumeration  of  the  losses  for  which  a  general 


1  Moran  v.  Jones,  7  E.  &  B.  528 ; 
26  L.  J.  (Q.  B.)  187 ;  Hall  e.  Janaon, 
4  B.  ft  B.  500 ;  these  actions  were  by 
shipowner  against  underwriters  on 
freight.  See  also  Beran  v.  The  Bank 
of  the  United  States,  4  Whart.  Rep. 
801,  cited  2  Phillips,  Ins.,  no.  1407. 

s  48  Geo.  8,  o.  72»  ss.  16, 17. 

*  Abbott  on  Shipping,  Part  ill.  c. 

... 

Vlll. 

*  Stevens  on  Ayerage,  26.    So  de- 


cided in  the  United  States,  Douglas 
V.  Moody,  9  Mass.  Rep.  601 ;  and  see 
other  cases  cited  in  2  Phillips,  Idb.,  no. 
1337. 

*  Stevens  on  Aversge,  27 ;  2  Phil- 
lips, Ins.,  no.  1857. 

*  Stevens  on  Average,  27;  Benecke, 
Pr.  of  Indem.  283. 

7  Benecke,  Pr.  of  Indem.  288. 
"  See  2  Phillips  on  Ins.,  no.  1862. 
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average  contribution  is  to  be  made,  we  proceed  to  consider 
upon  what  property  such  contribution  is  to  be  levied. 

All  that  is  ultimately  saved  out  of  the  adventure,  con-  Ei 
sisting  of  ship,  freight,  and  cargo,  contributes  to  make  good  „,, 
the  general  average  loss,  provided  it  was  actually  at  risk  at 
the  time,  and  under  the  circumstances,  in  which  the  loss  was 
incurred. 

Goods  landed,  or  sold  for  the  necessities  of  the  ship  before 

a  jettison,  do  therefore  not  contribute ;  *  "  because  they  were 

not  exposed  at  the  time  of  the  jettison  to  a  community  of 

risk,  and  were   not   saved   thereby."'     Nor,   for   the   same 

reason,  "  do  goods  taken  on  board  after  the  jettison."  ^     So, 

if  there  be  two  jettisons  on  two  distinct  occasions,  and  the 

owner  of  the  goods  first  jettisoned  recovers  them  after  the 

second,  they  shall  not   contribute  for  the   second  jettison, 

because  they  were  not  on  board  when  it  was  made.**     By  parity 

of  reason,  the  goods  jettisoned  do  not  contribute  for  damage 

done  to  the  rest  of  the  cargo  after  their  jettison,'  because 

the  subsequent  loss  is  quite  independent  of  the  jettison,  and 

must  be  borne  by  those  whom  it  concerns.* 

That  which   has   been   sacrificed   contributes,  in   general  Tl 
average,  equally  with  that  which  is  saved.  ^ 

By  the  civil  law,  only  the  goods  actually  saved  were  to 
contribute ;/  but,  by  the  Consolato  del  Mare,  which  has  been 
followed,  in  this  respect,  by  the  uniform  practice  of  later 
time»,  the  contribution  is  to  be  made  equally  upon  the  pro- 
perty saved  and  the  property  sacrificed  ;*  "  and  thLs,"  ob- 
serves Boulay-Paty,  "  is  very  equitable,  for,  if  the  goods 
jettisoned  did  not  contribute,  the  owner  thereof,  receiving 
their  total  value,  would  suffer  no  loss  by  the  sacrifice,  while 
the  other  owners  would."  *    The  same  reason  applies  to  goods 


*  1  Emerigon,  c.  xii.  a.  42,  p.  629.  '  Id  tributum  ob  servataa  res  de- 

*  3  Pardeasus,  Droit  Com.  233.  bent.  Dig.,  lib.  xiv.  tit.  2,  f.  2. 

»  Benecke,  Pi-,  of  Indem.  306.  "  Consolato  del  Mare,  c.  94  of  the 

*  1  Emerigon,  c  xiL  s.  41,  p.  602.  Itelian  translation,  c.  61  of  Pardessuu, 
i  Ibid.  Lois  Maritimes,  vol.  ii.  pp.  101,  102. 

*  Benecke,  Pr.  of  Indem.  182;  see  •  Boulay-Paty,  Comment,  on  Eme- 
•lio  Code  de  Commerce,  art.  425.  rigon,  vol.  i.  p.  682. 
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[part  m. 


Freight  of  goods 
jettiaoued* 


All  merchandize. 


Wearing  ap- 
parel, jewels, 
passcagers^ 
baggage. 


JeweUi,  fcc, 
Dot  about  the 
person. 


Deck  lading. 


sold  for  the  joint  benefit  of  ship  and  cargo ;  and  to  the 
freight  which  would  have  been  payable  in  respect  of  these 
goods,  whether  jettisoned  or  sold.  The  freight  is  contributed 
for,  and  the  shipowner  would  sufiFer  no  loss  by  the  sacrifice, 
unless  he  also  contributed  in  respect  thereof 

All  goods  laden  on  board  for  the  purposes  of  traffic  con- 
tribute. By  "  goods "  is  meant,  says  Lord  Ellenborough, 
"  all  the  wares  or  cargo  for  sale  laden  on  board  the  ship ; "  * 
and  Park,  J.,  says,  "  The  rule  is  that  all  merchandize  put  on 
board  for  the  piii-poses  of  traffic,  is  liable  to  be  brought  into 
contribution ; "  *  or,  as  Magens  expresses  it,  "  what  pays  no 
freight,  pays  no  average."  * 

It  is  on  this  last  ground  that  wearing  apparel,  jewels,  &c., 
if  attached  to  the  person,  do  not  contribute ;  *  and,  on  the 
same  ground,  the  general  practice  seems  to  be,  that  passen- 
gers* baggage  does  not  contribute,'  though,  on  principle,  it 
does  not  appear  why,  if  of  sufficient  value  to  be  brought 
into  the  contributory  interest,  it  should  not  do  so.' 

Gold,  silver,  jewels,  precious  stones,  and  all  other  small 
articles  of  value,  unless  carried  about  the  person,  or  forming 
part  of  the  wearing  apparel,  contribute.*  Mr.  Phillips  thinks 
that  bank  notes,  being  not  so  much  property  as  evidence  of 
property,  ought  not  to  contribute ;  Weskett  considers  that 
they  should  ;  and  his  seems  to  be  the  better  opinion,  for  they 
are  convertible  into  money,  and  are  saved  by  the  sacrifice 
from  becoming  valueless.*®  ^ 

Deck  lading  contributes,  though,  as  we  have  seen,  it  is 
not  contributed  for,  except  when  there  is  a  usage  of  trade  so 
to  carry." 


1  Cleirac,  88,  no.  4;  2  Epnerigon, 
Contrats  k  la  Qrosse,  c.  iy.  &  9,  p. 
475. 

s  Stevens  on  Average,  61. 

>  UiU  V.  Patten,  8  East,  373. 

^  Brown  r.  Stapyleton,  4  Bing.  119 ; 
Stevens  on  Average,  45.  See,  how* 
ever,  2  Phillips,  Ins, no.  1394. 

*  1  Magens,  63,  s.  56. 

*  1  Emerigon,  c.  zii.  s.  42,  p.  626; 
2  Valin,  Ord.,  liv.  iii.  t.  8,  du  Jet.,  art. 
11,  p.  199  el  seq. 


7  1  Emerigon,  o.  ziL  s.  42,  p.  626. 

'  Pothier,  des  Louages  Maiitimea, 
no.  125;  2  Phillips,  In&,  na  1894. 

'  Peters  v.  MiUigan,  1  Park,  Ins. 
296. 

v>  2  Phillips,  Ins.,  no.  1397;  Wes- 
kett, tit.  Oontrib.  No.  1.  [Sed  quoBre 
of  Mr.  Amould's  preference  for  Wes* 
kett's  opinion. — Ed,^ 

"  1  Emerigon,  c.  xiL  a.  42,  p.  623 ; 
Code  de  Com.,  art.  421. 
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Provisions  and  warlike  stores  do  not  contribute,  "  but  have  P' 

wa 

always,"  says  Park,  J.,  "  been  considered  an  exception  to  the 
rule  respecting  contribution."  * 

Goods  belonging  to  government,  by  the  old  laws,  did  not  ^^ 
contribute.'  Valin,  however,  thinks  they  ought  to  do  so  ;  * 
and  it  was  held  by  Story,  J.,  in  the  United  States,  after  a 
most  masterly  examination  of  the  principles  of  the  supposed 
exemption,  that  there  was  no  gi*ound  for  it,  either  in  law 
or  practice,  and  that  goods  belonging  to  government  are  as 
hable  to  contribute  as  any  other  part  of  the  cargo  saved  by 
the  sacrifice.* 


Having  thus  seen  in  respect  of  what  losses  a  contribution  Pi 
in  general  average  can  be  claimed,  and  upon  what  property  ac 
it  is  to  be  assessed,  it  remains  to  be  considered  how  the  ~ 
amount  to  be  paid  in  contribution  is  first  estimated,  and 
then  apportioned  on  the  respective  interests  subject  thereto. 
This  is  called  the  adjustment  of  general  average. 

The  leading  principle  of  general  average  contribution,  to 
whatever  kind  of  loss  it  may  be  applied,  is  this : — ^That  all 
the  parties  interested  in  the  adventure,  for  the  benefit  of 
which  the  loss  was  incurred,  should  be  sufierers  by  the  loss 
in  exact  proportion  to  the  extent  of  their  respective  interests 
x>n  board  at  the  time,  but  no  further.  This  object  is  attained 
^nly  when  the  party  whose  property  has  been  sacrificed,  or 
Makonej  disbursed,  or  credit  pledged  for  the  general  benefit, 
is  placed  by  the  adjustment  exactly  in  the  position  he  would 
liave  stood  in  had  the  sacrifice  been  made,  not  by  himself. 


^  Brown  v.  Stapyleton,  4  Biog.  119 ; 
"3  Emerigon,  o.  xii  8.  42,  p.  624 ;  Be- 
siecke,  Pr.  of  Indem.  808.    Mr.  Phil- 
lips, after  an  examination  of  the  au- 
thorities, states  the  better  doctrine  as 
'to  provisions  to  be  this  :  "  Provisions 
supplied  by  the  shipper  of  passengers 
or   animals,    and    consumed  on  the 
'Voyage,    where    the    passengers    or 
animals  arrive  at  the  port  of  adjust- 


ment, contribute  to  general  average, 
except  those  for  animals  going  to  a 
market."    Vol.  ii.  no.  1399. 

■  Cleirac,  cited  by  Emerigon,  ttbi 
tupra  ;  Jugemens  d'Oleron,  art.  8. 

»  2  Valin,  Ord.  liv.  iii.  t.  7,  d^ 
A  varies,  Art.  11,  no.  2,  p.  187. 

*  The  United  States  v.  Wilder,  in 
re  Schooner  Jasper,  3  Sumn.  li.  308 ; 
2  Phillips,  Ins.  no.  1345. 
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Praotical  rule 
different  iu  case 
of  stcrlfice  and 
expeuditare. 


but  by  some  other  of  his  co-adventurers.  In  the  application, 
however,  of  this  principle  to  practice,  there  is  an  important 
distinction  to  be  observed  as  to  the  mode  by  which  the 
object  is  sought  to  be  obtained,  in  the  case  of  losses  arising 
from  aacrijice  and  losses  founded  on  expenditure. 


Bnle  in  cane  cif 
expenditure. 


An  expenditure  for  the  general  benefit  is  either  made  by 
the  shipowner  out  of  his  own  funds,  or  by  a  loan  from  some 
third  party.  In  either  case  he  has  a  personal  and  absolute 
claim  against  all  the  parties  interested  in  the  adventure, 
in  respect  of  this  money  from  the  moment  the  advance  has 
been  made.  They  on  the  other  hand  are  bound  in  equity 
to  liquidate  this  claim  in  full,  whether  any  part  of  the 
property,  for  whose  benefit  the  outlay  was  made,  be  ulti- 
mately saved  or  not.  Were  this  not  so,  the  object  in  every 
adjustment  of  general  average  would  not,  under  all  cir- 
cumstances, be  attained ;  for  in  those  cases  where  the  ship 
and  goods,  after  being  relieved  by  the  expenditure,  wholly 
perish  before  arriving  at  the  poit  of  destination,  the  party 
making  the  advance  would,  if  no  contribution  were  to  be 
made,  be  worse  ofif  than  the  parties  for  whose  benefit  it  was 
incurred,  as  he  would  not  only  have  lost,  like  the  rest,  his 
share  in  the  adventure,  but  remain  burdened  besides  with 
a  debt  contracted  on  their  account,  or  be  the  loser  of  a  sum 
of  money  laid  out  for  their  safety. 

Hence,  the  long-established  rule  is,  that  disbursements  for 
the  general  benefit  must  be  fully  reimbursed  in  general 
average,  whether  the  ship  and  cai^o  be  eventually  saved  of 
not.* 


RoV>  in  cMe  of 
sacrifice. 


The  rule  of  adjustment  is  different  where  a  part  of  tf 
adventure  itself  has  been  sacrificed  for  the  safety  of  the  r© 
as  in  case  of  jettisons  and  other  sacrifices  of  like  natv 
The  principle,  indeed,  is  still  the  same,  that  the  owner  of 
property  sacrificed  must  not  be  worse  ofiF  than  if  his  propc 
instead  of  being  sacrificed,  had  remained  on  board.' 


1  Benecke,  Pr.  of  Indem.  Ul    Ste- 
vena  od  AyeragOy  20. 


*  Benecke,  Pr.  of  Indem.  S 
Kent,  Comm.  242. 
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The  practical  rule  adopted  is  this : — ^The  property  sacrificed 
for  the  general  benefit  is  regarded  as  though  it  had  never 
been  lost,  but  actually  were  a  portion  of  the  whole  mass  of 
property  on  which  the  contribution  is  assessed,  at  the  time 
the  adjustment  is  made  ;  its  supposed  value  is  assumed,  and, 
in  proportion  to  that  amount,  it  takes  its  full  share  with  the 
rest  of  the  adventure  for  the  benefit  of  which  it  was  sacrificed, 
in  contributing  to  the  loss  thereby  incurred. 

Thus,  to  take  a  very  simple  instance,  suppose  property, 
the  value  of  which,  if  saved,  would  have  been  lOOl.,  to  have 
been  sacrificed  for  property  the  value  of  which,  as  saved,  is 
900Z.  The  whole  sum  upon  which  the  contribution  to  be 
levied  will  be  the  aggi'egate  value  of  the  property  sacrificed 
and  that  saVed,  viz.,  IflOOL;  the  amount  to  be  made  good 
being  lOOZ.,  or  the  tenth  pait  of  IfiOOL;  the  property  saved 
contributes  a  tenth,  or  90/.,  and  the  property  sacrificed  also 
a  tenth,  or  10/.,  making  together  the  whole  amount  lost,  or 

loot 

In  this  equitable  way  the  owner  of  the  property  sacrificed, 
whilst  receiving  the  contributions  of  the  rest,  and  abating 
proportionately  for  his  own  share,  is  not  better  off  than  his 
co-adventurers,  but  exactly  in  the  same  condition  in  which 
he  would  have  been  if  their  property  had  been  sacrificed 
instead  of  his. 

If  after  the  sacrifice  of  part  the  rest  of  the  adventure  w 
utterly  perishes,  the  condition  of  all  the  co-adventurers  is 
precisely  equal :  all  is  lost ;  there  is  nothing  to  contribute 
from,  and  nothing  to  contribute  for.*  Hence  the  rule  with 
regard  to  sacrifices  for  the  general  benefit  is,  that  they  are 
not  contributed  for  where  nothing  is  saved. 

In  case  of  goods  sold  to  raise  funds  in  a  port  of  distress,  R' 
it  is  a  point  much  controverted  whether  this  loss  should  be 
adjusted  as  in  case  of  sacrifice,  or  as  in  case  of  expenditure, 
— whether,   that   is,   if  the   whole   adventure   subsequently 
perish,  the  owner  of  the  goods  sold  is  or  is  not  entitled  to 

*  1  Emerigon,  c.  xii.  8.  41,  p.  603, 
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contribution.  There  has  been  no  express'  decision  on  this 
subject,  either  in  our  own  Courts  or  those  of  the  United 
States,  and  the  foreign  authorities  are  exceedingly  conflicting. 

The  only  express  ordinance  on  the  subject  is  the  68th 
Article  of  the  Laws  of  Wisbuy,  which  directs,  "  That  if  the 
captain  in  parts  beyond  the  seas  be  obliged  to  sell  goods  for 
the  repairs  of  the  ship,  and  the  ship  thereafter  perish,  he 
shall  repay  the  merchant  freighter  for  his  goods  so  sold,  at 
their  value  at  the  port  of  loading,  and  shall  receive  no 
freight  therefor."' 

Yalin,  upon  the  authority  of  this  article,  states  the  law  in 
the  same  way,  and  argues,  that  as  the  goods  were  sold  to 
defray  a  personal  debt  of  the  shipowner,  there  is  no  reason 
why  he  should  not  pay  their  value  to  the  owner  "of  the  goods, 
whatever  may  be  the  issue  of  the  voyage,  just  as  if  he  had 
raised  the  money  by  drawing  a  bilL'  Pothier  considers  that 
in  theoiy  Yalin  is  right,  though  he  acknowledges  the  practice 
to  be  against  him.*  By  the  modem  French  code  it  is 
provided  generally,  that  the  shipowner  shall  reimburse  the 
owner  of  the  goods  sold,  whether  any  part  of  the  adventure 
be  imally  saved  or  not  '*  and  this  for  the  reason  given  in 
the  French  Council  of  State  (when  the  article  just  cited  was 
under  discussion  there),  "  that  the  master  and  owners  of  the 
ship,  whose  duty  it  was  to  supply  the  necessities  of  the  ship, 
had  contracted  an  individual  debt,  by  applying  those  goods 
to  the  accomplishment  of  their  personal  duty."* 

On  the  other  hand,  Emerigon,  after  a  learned  citation  of 


Incidentally,  the  point  wu  de- 
cided in  this  country  in  Powell  v. 
Gudgeon,  6  M.,  k  SeL  481,  where  a 
shipowner,  who  had  sold  goods  for 
the  necessary  repairs  of  the  ship,  was 
held  responsible  to  their  owner,  al- 
though after  the  repairs  the  ship  and 
cargo  had  been  totally  lost  by  cap- 
ture. 

'  The  genuineness  of  this  article 
appears  doubtful  (Benecke,  Pr.  of  In- 
dem.  266) ;  it  does  not  occur  in  the 
first  printed  edition  of  these  laws,  pub- 


lished in  1585,  nor  in  the  two  earliest 
MSS.  of  15S8  and  1587  (PitfdesMa, 
Lois  MariUmes,  toL  t  p.  528).  Etso 
if  genuine,  it  applies  in  terms  only  to 
the  case  in  which  the  goods  are  sold 
for  the  necessities  of  tho  ship^  and 
could  not  therefore  give  a  daim  to 
contribution. 

•  1  Valin,  655,  656. 

*  Pothier,  Des  Louages  Maiitimes, 
nos.  48,  72. 

*  Co.  de  Com.  art.  298. 

•  2  BoulayPaty,  Droit  Com.  420. 
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authorities,*  holds,  that,  just  as  in  the  case  of  jettison,  the 
goods  sold  are  to  be  considered  as  still  continuing  on  board, 
and,  therefore,  that,  if  the  whole  adventure  subsequently 
perish,  no  contribution  is  due.'  To  the  weight  of  this 
authority  we  have  to  add  the  opinion  of  Lord  Tenterden,' 
Mr.  Stevens,'  Mr.  Benecke,*  and  Chancellor  Kent* 

Mr.  Amould,  as  the  result  of  his  investigation,  concludes, 
upon  these  authorities,  that  when  the  fund  raised  by  such  a 
sale  is  expended  for  repairs  which  the  shipowner  himself  is 
bound  to  provide  for,  he  is  liable  in  all  events  ;  but  when  for 
general  average  purposes,  and  there  is  subsequently  a  total 
loss,  no  contribution  is  due  from  the  co-adventurers. 

It  is  difficult  to  see  any  ground  of  distinction.     There  is  a 

difference  between  one  and  several,  a  difference  of  number, 

but  not  necessarily  of  legal  principle.     If  the  shipowner  in 

the  one  case  is  bound  to  make  the  repairs,  that  may  be  a 

good  reason  for  his  finding  the  means  in  one  way  or  another, 

by  loan  or  by  sale,  but  is  not  the  reason  why  he  is  afterwards 

liable  to  repay  the  loan.     Stress  is  laid  upon  his  original 

obligation   as   a   shipowner,   as    if    that   accounted   for    his 

ultimate  liability  as  a  borrower,  and  constituted  a  ground 

of  distinction  between  his  case  and  the  other.     The  other 

case  is  that  of  a  general  average  loss.     Are  the  co-adventurers 

not  bound  to  make  it  good  ?     For  the  purpose  of  bringing  the 

adventure  to  a  successful  termination,  they  agree  by  their 

agent,  the  shipmaster,  to  find  the  means  of  repairing ;  and 

at  their  desire  the  sale  is  made.     What  is  this  but  the  same 

ground  of  obligation  to  repay  which  is  allowed  to  be  good  in  the 

case  of  the  shipowner.      They  borrowed,  and  they  are  bound 

to  pay,  quite  irrespective  of  the  issue  of  the  adventure.' 


1  Consolato  del  Mare,  105 ;  Juge- 
meD8  d'Oleron,  art.  22 ;  and  the  Re- 
gulatioiiB  of  Antwerp,  art  19. 

*  2  Emerigon,  474 — 476,  who  calls 
it  prit  ford  ^  grosse  aventurCf  a  loan 
upon  the  Buccess  of  the  adventure. 
See  ante,  p.  838. 

>  Abbot,  Ship.  257;  10th  ed.  279. 

*  Stevens  on  Average,  15. 

*  Benecke,  Pr.  of  Indem.  192. 


«  3  Kent,  Comm.  212,  213. 

7  For  the  reasons  which  I  have  em- 
bodied into  the  text,  I  cannot  under- 
stand  why  the  shipowner  in  the  one 
case  should  not  pay  in  any  event 
(see  Maclachlan  on  Shipping,  372,  373), 
or  why  the  liability  of  the  co-adven- 
turers in  the  other  case  should  differ 
from  his. — Ed, 
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Role  whore  ship  Another  question  on  which  there  has  been  great  divereity 
good»  are  »Ted    ^^  ^^^  positive  regulations  of  foreign  states  and  the  opinions 

of  their  jurists  is>  where  the  ship  perishes  by  the  agency  of 
the  very  peril  to  avert  which  the  sacrifice  was  made,  but  the 
cargo,  or  part  of  it,  is  saved  from  the  wreck, — does  that 
which  was  saved  contribute  for  that  which  was  saoifioed  ? 

On  the  one  hand,  the  civil  law  expressly  decrees  that  in 
such  case  no  contribution  shall  be  made,  but  that  the 
merchants  shall  save  all  they  can  on  their  own  account 
tanquann  ex  incendio}  The  French  law,  following  the  civil 
law,  by  the  Code  de  Commerce  provides,  "  That  if  the  jettison 
does  not  save  the  ship,  no  contribution  takes  place."  * 

The  French  jurists,  following  the  Ordinance  and  the  Code, 
are  unanimous  in  maintaining,  that  where  the  jettison  and 
the  wreck  are  caused  by  the  same  storm,  the  goods  saved 
from  the  wreck  shall  not  contribute  for  those  jettisoned  just 
before  -it  took  place.*  Valin  even  goes  further,  and  says, 
"  That  whenever  the  ship  is  wrecked  during  the  continuance 
of  the  same  storm  that  gave  occasion  for  the  jettison,  even 
though  it  may  not  be  till  some  days  afterwards,  yet  the 
goods  saved  do  not  contribute  for  those  jettisoned."  * 

Mr.  Marshall'^  and  Mr.  Stevens*  both  agree  that  the  ship 
must  be  saved  at  the  time,  and  if  not,  that  no  contribution 
is  due,  though  part  of  the  cargo  may  be  saved.  Lastly,  Mr. 
Chancellor  Kent,  in  his  Commentaries,  states  the  law  in  the 
same  way,  and  cites  two  American  authorities  in  which  the 
point  has  been  expressly  so  decided.' 

On  the  other  hand,  the  maritime  law  of  Spain  provides, 
that  in  such  case  the  goods  saved  shall  contribute  for  those 
sacrificed.'    Weijtsen,  an  early  and  highly  esteemed  writer 

*  Dig.  lib.  ziv.  tit  2,  f.  7;  1  Par-  Boulaj-Paty,  Comment,  ibid.  603. 
deasus,  Lois  Mar.  108.  «  2  Valin,  tit  du  Jel,  art  16,  16, 

'  Art.  423  ;  Did.  de  la  Marine,  liv.  205—207. 
iii.  t  8,  du  Jet,  art  16  ;  the  Hamburg         *  2  Manhall,  Ins.  641. 
Ordin.  tit  Von  Werffang,  art.  9,  is  to         *  Stevens  on  Average,  8. 
the  same  effect  '  8  Kent,  Comm.  234,  235. 

^  Poihier,   Louagea  Mar.  no.  114  ;         "  Ordinanzas  di  Bilbao,  c  xx.  art. 

1   Emerigon,  c.   xiL   b.  41,  p.  602;  16. 
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upon  Average,  lays  down  the  law  in  the  same  way,  and  states 
the  reason  for  it  to  be,  that  if  the  goods  jettisoned  had  not 
been  so  sacrificed,  their  owners  might  have  saved  or  recovered 
them,  all  or  in  part,  as  the  other  owners  have.* 

Mr.  Benecke,  who  with  his  usual  erudition  has  examined 
all  the  authorities  on  the  subject,'  and  Mr.  Phillips,  who 
cites  a  remarkable  decision  in  the  United  States  in  support 
of  his  views,'  both  adopt  the  reasonings  of  Weijtsen  and  the 
rule  of  the  Spanish  law. 

In  our  Courts  there  has  been  no  decision  on  the  subject ; 
and  in  the  absence  of  binding  authority  the  question  would 
have  to  be  deteimined  on  principle  alone.  In  this  view  the 
argument  of  Weijtsen  undoubtedly  appears  to  have  great 
force.  There  is,  at  all  events,  a  probability,  in  the  case 
supposed,  that  the  goods  sacrificed  might,  if  not  so  sacrificed, 
have  been  saved  like  the  rest.  If,  therefore,  they  are  not 
contributed  for,  their  owner,  in  consequence  of  the  jettison, 
is  worse  off  than  he  probably  would  have  been  if  the  goods 
sacrificed  had  belonged,  not  to  him,  but  to  some  one  else  on 
board.  Upon  the  whole  it  seems,  that  in  practice  it  would 
be  a  sensible  rule,  that,  where  either  the  whole  or  the  greater 
part  of  the  cargo  was  saved,  contribution  should  be  made, 
even  though  the  ship  perished  at  the  time :  but,  on  the 
contrary,  no  contribution  should  be  due  where  the  goods 
saved  were  either  small  in  quantity,  or  greatly  damaged  in 
condition.* 

Mr.  Benecke  considers  that  on  principle  the  sam^  nile 
should  be  extended  as  well  to  sacrifices  of  the  ship's  tackle, 
&c.,  as  to  jettisons  properly  so  called  :  but  he  admits  that 
in  practice  such  contribution  is  unusual,  owing  to  the  very 


'  Des  Avaries,  art.  33. 

>  4  Benecke,  System  des  Assecu- 
ranz,  pp.  ]  8—23,  and  also  Pr.  of  In- 
dem.  178-181. 

*  2  PhilUps,  Ins.  no.  1318.  The 
case  referred  to  is  that  of  Caze  v. 
Heilly ;  and  see  also  Walker  v.  United 
States  Ins.  Co.,  11  Serg  k  Riwle,  61, 
in  which  contribution  was  allowed  for 


mants,  sails,  and  anchors  sacrificed  for 
the  common  safety,  though  the  ship 
was  totally  lost  by  the  very  perils  they 
were  sacrificed  to  avert. 

*  I  ventured  to  differ  from  Mr. 
Arnould's  conclusion  on  this  question 
at  the  time  of  publishing  my  work  on 
Shipping  (p.  576)  and  am  still  of  the 
same  opiuion.  — i;\^. 
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Wbere  the  ship 
is  saved  at  the 
time,  but  ulli- 
mately  perishes. 


Whether  ulti- 
mate or  imme- 
diate success. 


small  value  of  the  spars  and  rigging  under  the  circumstances 
supposed.* 

But,  whatever  diversity  of  opinion  may  exist  with  r^ard 
to  the  point  just  discussed,  there  is  no  doubt  whatever  about 
this  position, — ^that,  if  the  ship  survives  the  peril,  to  avert 
which  the  sacrifice  was  made,  and  is  ultimately  wrecked  in 
the  after  part  of  the  voyage,  all  that  is  saved  from  the  wreck 
must  contribute  to  make  good  that  which  was  previously 
sacrificed ;'  for,  without  such  previous  sacrifice,  nothing 
would  have  been  saved  at  alL' 

A  question  that  has  divided  in  opinion  those  who  are  very 
conversant  with  the  practice  of  average  adjustment,  is, 
whether  the  object  and  success  of  an  average  sacrifice  be 
immediate  safety  only,  or  the  ultimate  success  of  the  voyage. 
In  this  country  the  former  is  the  rule  of  practice  and  of  law, 
the  other  but  a  speculative  view.  On  the  Continent,  however, 
where  there  is  a  disposition  to  be  much  more  lavish  in  com- 
pensating evils  at  the  joint  expense,  this  latter  view,  uncon- 
sciously perhaps,  modifies  legislation  there  to  a  considerable 
degree,  ujitil  it  deviates  widely  from  the  line  of  principle 
followed  in  this  country.  The  daring  spirit  of  individual 
enterprise  in  England  has  never  needed  the  encouragement 
of  factitious  aid  and  compensatory  protection  ;  but  the  timid 
spirit  prevalent  over  much  of  the  Continent  in  maritime 
affairs  has  appealed  so  successfully  to  the  practice  of  General 
Average  Adjustment,  that  assimilation  to  their  system  in 
our  jJhK^tice  and  law  were  a  thing,  though  desired  by  some, 
to  be  generally  deprecated.^ 


1  Benecke,  Pr.  of  Indem.  182, 183. 
In  Walker  v.  United  States  Ins.  Co., 
11  Serg.  &  Rawle,  61,  contribution 
was  made  for  masts,  sails,  and  an- 
chors, though  the  ship  perished  by 
the  peril  which  they  were  sacrificed 
to  avert. 

"  See  in  Benecke  aU  the  foreign 
ordinances,  System  des  Assecuranz, 
vol.  iv.  p.  23 ;  Nolte*s  ed.,  voL  ii  p. 
692.  See.  for  the  United  States,  2 
Phillips,  no.  1818 ;  8  Kent,  Comm.  239. 

'  1  Emerigon,  a  xii.  s.  41,  p.  602. 


Boulay-Paty  says  that,  in  order  to 
apply  the  rule,  the  storm  which  occa- 
sioned the  jettison  must  have  been 
entirely  at  an  end,  and  the  ship  have 
proceeded  on  her  voyage  again  in  the 
ordinary  course.  Comment,  on  Eme- 
rigon, ibid.  604. 

*  This  has  been  in  agitation  for 
some  time.  England  has  everything 
to  lose,  nothing  to  gain,  by  an  assimi- 
lation, which  at  best  will  be  imperfect, 
and  this  at  a  sacrifice  of  nearly  all  those 
principles  now  reoogiuBed. — £d. 
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The  first  step  towards  a  general  average  adjustment  is,  to  Mode  of  esti- 
aseertain  the  value  at  which  the  property  sacrificed,  and  the  general  arerage 
loss  incurred,  ought  to  be  estimated,  for  the  purposes  of  the  ^  justment. 
contribution. 

As  a  general  rule,  goods  jettisoned  are  to  be  contributed  I^oss  from  jetti- 
for  on  the  same  value  at  which  they  contribute.  In  almost 
all  cases,  that  is,  the  net  value  they  would  have  sold  for  at 
their  port  of  destination,  deducting  freight,  duty,  and  landing 
expenses  ;*  unless  the  jettison  be  so  near  the  outset  of  the 
voyage,  that  the  adjustment  is  made  in  the  port  of  departure; 
in  that  case,  they  are  valued  at  their  cost  price,  including 
shipping  charges  and  premiums  of  insurance.'  But  if  the 
ship  does  not  reach  the  port  of  destination,  and  the  adjust- 
ment is  settled  at  an  intermediate  port,  the  loss  is  the  net 
value  the  goods  would  have  realised  if  sold  there.* 

If,  after  jettison  of  part,  the  rest  of  the  cargo  arrives  in  Where  the  cargo 

arriYes  damaged. 

a  damaged  state,  owing  to  causes  which  would  equally  have 
aflfected  the  goods  jettisoned  had  they  remained  on  board, 
the  amount  at  which  the  goods  jettisoned  should  be  contri- 
buted for,  is  the  net  sum  they  would  have  realised  in  a 
damaged  state.*  The  amount  of  damage  done  to  ship  or  Damage  occa- 
goods  in  and  by  the  act  of  jettison  is  to  be  estimated,  for  ^^"^  J^  J*^  '* 
the  purposes  of  adjustment,  by  deducting  their  net  proceeds, 


1  Beneeke,  Pr.  of  Indem.  288 ;  2 
PbiUips,  Ins.  110.1371. 

*  Beneeke,  Pr.  of  Indem.  289.  So 
held  in  the  United  States.  Tudor  v. 
Macomber,  4  Pickering's  Rep.  84  ;  2 
Phillips,  Ins.  no.  1365.  This  was  the 
case  of  a  cargo  of  ice  shipped  at 
Boston,  bound  for  Charleston,  jetti- 
soned near  Cape  Cod.  The  ice  would 
haye  fetched  a  high  price  at  Charles- 
ton, and  was  utterly  valueless  in  the 
port  of  distress  (Chatham,  near  Cape 
Cod).  At  Boston  its  value  was,  the 
Cost  of  cutting,  storing,  and  shipping ; 


this  was  taken  as  the  contributory 
value. 

'  Beneeke,  Pr.  of  Indem.  289. 

*  Beneeke,  Pr.  of  Indem.  298.  Mr. 
Phillips  disaents  from  this  rule  on 
the  ground  of  the  practical  difficulty 
of  its  application  (vol.  ii.  no.  1867). 
It  seems,  however,  entirely  in  accord- 
ance with  the  principle  established  by 
the  early  maritime  codes,  viz.,  that 
the  goods  jettisoned  should  be  paid 
for  after  the  rate  at  which  the  other 
goods  on  board  at  the  time  would 
have  sold  on  their  arrival  in  port. 
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Where  goods 
jettiKoutd  have 
been  recovered. 


Jewels,  &c., 
packed  as  arti- 
cles of  infei'ior 
valae. 


Freight  lost. 


Sacrifice  of  part 
of  ship. 


as  damaged,  from  their  net  proceeds,  if  sound.'  If  the  goods 
jettisoned  were  subject  to  leakage  or  breakage,  the  ordinary 
leakage  and  breakage  ought,  it  seems,  to  be  deducted  in 
estimating  the  value  at  which  thej  are  to  be  contributed 
for.'  Where  goods  which  have  been  jettisoned  are  recovered 
before  the  adjustment  takes  place,  the  amount  at  which  they 
are  to  be  contributed  for  is  the  amount  of  the  damage  done 
to  them  by  the  jettison,  and  the  expenses  of  recovering 
them.'  And  if  recovered  after  adjustment,  the  amount  paid 
for  them  in  contribution,  in  excess  of  these  two  items 
together,  is  to  be  refunded.* 

Jewels,  or  other  valuables,  described  in  the  bill  of  lading 
as  of  inferior  value,  are  to  be  contributed  for  on  that  footing;* 
or  if  enclosed  in  a  box  without  intimation  of  their  value, 
and  this  box  be  thrown  overboard,  it  is  decreed  in  the  Laws 
of  Wisbuy,  with  the  approbation  of  foreign  jurists,  that  their 
value  shall  be  the  value  of  the  box  only,  or  of  such  goods  as 
the  master  might  reasonably  suppose  it  to  contain.* 

The  amount  payable  in  contribution  for  the  freight  lost 
with  the  goods  jettisoned  is  the  gross  freight  they  would  have 
earned  on  arrival' 

Damage  purposely  inflicted  on  the  ship  for  the  general 
benefit  is  to  be  estimated  at  the  cost  of  the  repairs,  de- 
ducting one-third  for  the  old  materials ;  in  the  absence  of 
repairs  done,  the  damage  is  a  subject  for  estimation.  For 
the  whole  ship,  as  in  case  of  her  total  loss  by  voluntary 
stranding,  with  a  saving  of  the  cargo,  the  measure  of  the 
loss  is  held  in  the  United  States  to  be  the  value  of  the  ship 
to  her  owner  at  the  time  she  ran  aground,  assuming  her  to 


>  Benecke,  Pr.  of  Indem.  292. 

>  2  PhilUps,  Ins.  no.  1366. 

*  Boulay-Paty,  comment,  on  1  Eme- 
rigon,  c.  ziL  s.  40,  p.  597  ;  Code  de 
Commerce,  art.  429. 

*  Ibid. 

*  Benecke,  Pr.  of  Indem.  294. 

*  Laws  of  Wisbuy,  art.  43;  Weijt- 
■en,  8.  33;  Casaregis,  Disc  46,  no. 
49;  and  see  2  Phillips,  Ins.  no.  1372. 
[This  is  one  of  those  imaginary  cases 


never  known  to  have  oconrred,  and 
indeed  so  put  as  to  be  well-nigh  out 
of  the  bounds  of  real  life  among 
reasonable  beings.  Why  ahoold  the 
master  jettison  a  jewel  case  ?  Or  why 
should  a  jeweller  pack  a  diamond 
with  2  cwt.  of  rubbish?  Of  oonne, 
to  ensore  its  being  thrown  OTerboard ! 

*  Stevens  on  Average,  20,  2  Phillips, 
Ins.  no.  1^568. 
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be  in  security.*  Her  freight  in  that  case  was  taken  at  its 
gross  amount  as  if  she  had  arrived  safe.' 

Groods  sold  for  the  general  benefit  are  to  be  paid  for  in  ^ 
contribution  like  goods  jettisoned,  at  the  net  value  they 
would  have  fetched  at  the  port  of  discharge,  deducting 
freight,  duty,  and  landing  expenses.'  If  the  goods  so  sold 
in  a  port  of  necessity  fetch  a  higher  price  there,  than  they 
would  have  sold  for  at  the  port  of  discharge,  the  owners 
of  the  goods  shall  be  repaid  for  them  at  the  whole  value 
for  which  they  were,  in  fact,  sold  :  *  for  the  sale  of  goods  in  . 
such  case  being  a  forced  loan,  the  borrowers  shall  pay  at 
least  as  much  as  they  borrow,  having  no  right  to  say  to  the 
involuntary  lender,  that,  had  they  not  taken  his  property,  he 
himself  would  have  made  much  less  of  it.* 

When  money  is  raised  abroad,  by  bills  or  otherwise,  for  ^ 
the  sake  of  defraying  expenses    of  the   nature  of  general 
average,  the  amount  actually  expended  is  the  amount  to  be 
contributed  for,  including  interest,  marine  and  ordinary,  and 
loss  by  discount  on  bills  and  by  the  rate  of  exchange.* 

The  result,  therefore,  of  the  authorities  appears  to  be : —  B 

1.  That  goods  jettisoned,  or  sold  for  the  general  benefit,  are, 
as  a  general  rule,  contributed  for  at  the  net  value  they  would 
have  realised   had   they  anived  at  the  port  of  discharge. 

2.  Damage  to  the  ship  is  contributed  for  at  the  cost  of 
repairs,  deducting  one-third  new  for  old.  3.  Loss  of  freight 
— ^at  the  gross  sum  which  would  have  been  earned  by  the 
goods  jettisoned  or  sold.  4.  Expense  of  raising  money 
abroad  for  disbursements — at  the  amount  actually  expended, 
including  interest,  both  ordinary  and  marine,  and  the  loss 
incurred  by  discount  and  exchange. 


1  2  Phillips,  Ins.  no.  1869.  7  Exck  567  ;  and  Maclachlan  on  Ship- 

'  Colombian   Ins.    Co.    v.    Ashby,  piag«  372. 

IbiA  *  2   PhilUps,  Ins.   no.,  1364.     Mr. 

'  2  Phillips  on  Ins.,  no.  1 363.     See  Benecke  dissents   from  this  decision 

Depau  o.  Ooean  Ins.  Co.,  5  Cowen,  (see  Pr.  ludem.  274);  but  it  seems 

63.  well  founded. 

*  Richardson   v,   Nourse,  8    B.  &  «  Benecke,  Pr.   of  Indem.    250 ;  2 

Aid.  237.    See  Atkinson  v.  Stephens,  Phillips,  Ins.  nos.  1359,  1360. 
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Coniributoiy 
Talue  of  the 
property  saved. 


General 
principle. 


In  case  of 
expenditure. 


In  case  of 
■acrifice. 


Having  thus  seen  the  mode  in  which  the  property  sacri- 
ficed is  to  be  valued  for  the  purposes  of  general  average 
adjustment,  let  us  now  see  what  valuation  is  put,  for  the 
same  purposes,  upon  the  property  saved ;  in  other  words,  let 
us  inquire  what  is  its  contributory  value. 

The  general  principle  of  valuation  is  simply  this  : — "  that 
the  value  of  the  property  to  its  owners,  as  saved  by  the 
sacrifice  or  the  expenditure,  is  the  value  upon  the  footing 
of  which  it  ought  to  contribute  towards  making  good  the 
loss ; "  or,  as  the  rule  is  frequently  given,  "  the  contri- 
butory value  of  the  different  interests  is  their  value  to 
their  owner  at  the  time  and  place  to  which  the  apportion- 
ment relates." 

In  the  application  of  this  principle  much  difficulty  has 
arisen  from  not  discriminating  between  the  mode  of  adjust- 
ment in  the  case  of  sacrifice,  and  that  pursued  in  the  case 
of  expenditure.  In  the  case  of  expenditure,  contribution 
is  due  firom  the  moment  of  outlay,  and  payable  in  all  events. 
In  these  cases,  therefore,  the  time  and  place  to  which  the 
apportionment  relates  is  the  time  and  place  of  the  disburse- 
ment, and  the  contributory  value  of  the  property  saved  is 
the  sum  it  was  worth  to  its  owner  at  the  time  and  place  at 
which  the  expenditure  was  incurred,  without  reference  to 
any  subsequent .  deterioration  which  may  have  taken  place 
before  its  arrival  in  port.* 

It  is  different  in  the  case  of  sacrifice.  In  that  case  the 
property  at  risk  when  the  sacrifice  was  made  is  not  con- 
sidered as  saved,  for  the  purposes  of  contribution,  until  its 
arrival  at  the  place  of  adjustment  That  place  should, 
whenever  practicable,  be  the  port  of  discharge,  and  the  time 


^  Beneeke,  Pr.  of  Indem.  298.  So 
in  the  United  States  it  has  been  de- 
cided, that  in  such  cases  the  contribu- 
tion must  be  adjusted  according  to 
the  value  saved  at  the  time  when  the 


expense  was  incurred.  Donglas  «. 
Mood  J,  9  Mass.  Rep  .518 ;  Spaffbrd  «. 
Dodge,  U  Mass  Rep.  79 ;  2  Phillips, 
Ins.  nofl.  1874, 1377. 
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that  of  the  ship's  arrival  there.  Hence  the  rule,  that  in  case 
of  losses  arising  from  sacrifice,  the  contributory  value  of  the 
different  interests  saved  thereby  is  their  net  value  in  the 
state  in  which  they  actually  come  into  their  owner's  hands 
at  the  port  of  destination.* 

Accordingly,  where  the  loss  to  be  adjusted  has  arisen  P' 
partly  from  sacrifice  and  partly  from  expenditure,  the  con- 
tributory value  of  the  property  saved  ought,  in  theory,  to  be 
estimated  on  two  different  principles.  Mr.  Phillips  considers, 
indeed,  that  this  is  the  true  rule  to  be  followed  in  practice  ; 
but  it  does  not  appear  to  be  adopted  in  this  country,  and, 
in  fact,  would  be  attended  with  a  degree  of  difficulty  and 
embarrassment  inconsistent  with  the  exigencies  of  actual 
business.' 

In  what  follows,  unless  otherwise  expressed,  the  loss  to  be 
made  good  by  the  contribution  is  assumed  to  be  loss  arising 
from  sacrifice. 


The  ship,  agreeably,  to  these  principles  is  to  be  estimated  Ai 
for  the  purposes  of  contribution  solely  with  reference  to  her 
value  as  finally  saved  by  t];ie  sacrifice, — the  amount,  that  is, 
at  which  her  owner  could  afford  to  sell  her  at  the  time  and 
place  of  adjustment.'  Her  contributory  value,  in  fact,  as  the 
rule  may  be  shortly  given,  is  her  worth  to  the  owners  in  the 
state  in  which  she  arrives.*  In  those  peculiar  cases  of  vessels 
for  which  there  may  be  said  to  be  no  market,  because  they 
are  designed  originally  for  a  particular  trade,  this  general 
principle  seems  to  hold  good  also,  provided  they  were  engaged 
in  that  trade  at  the  time  of  the  general  average  loss  ;*  but 


'  Sterens  on  Arerage,  49. 

■  2  PhiUipe,  Ins.,  no.  1377. 

>  SieTenB,  63 ;  Benecke,  Pr.  of 
Indem.  311 ;  2  PhUlipB,  Ins.,  no.  1S79. 
See  as  to  thijB,  Baily  on  Qeneral  Aye- 
rage,  141^144. 

*  If  the  ship  were  actually  sold,  the 
price  she  fetched  would  of  course  be 
her  contributory  value.    Thua,  in  the 


United  States,  where  a  ship,  after 
being  saved  by  jettison,  was  subse- 
quently so  much  damaged  in  the 
course  of  the  same  voyage,  that  she 
was  obliged  to  be  sold,  the  average 
was  calculated  on  the  price  she  sold 
for ;  Bell  v.  Smith,  2  Johnson's 
R.  28. 
*  I  infer  this  from  the  principle 
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Diffienlty  of 
fixing  a  practical 
rule. 


Kale  given  by 
Mr.  SteveoB. 


in  case  they  were  not  then  engaged  in  such  trade,  and  weie 
not  retained  by  the  owners  with  a  view  to  it,  as  they  would 
be  ordinary  in  employment  and  pui-pose,  although  peculiar 
in  design,  it  is  probable  that  a  much  lower  value  would  be 
put  upon  them  by  the  law.^ 

To   lay  down  a  general   rule,  however,  for  particularly 
determining  the  value  of  ships  in  each  particular  instance,  is. 
so  diflScult  that  a  value  has  been  very  generally,  but  very 
variously,  fixed  by  the  positive  laws  of  almost  all  mercantile 
states.' 

In  our  own  country  we  have  no  fixed  rule.  That 
which  is  suggested  by  Mr.  Stevens  deserves  the  attention 
due  to  his  authority ;  but  it  seems,  after  all,  to  leave  the 
principal  diflSculty  unsolved.  His  rule  is  this: — Deduct 
from  the  original  value  of  the  ship  when  she  sailed  :  1.  The 
provisions  and  stores  expended  ;  2.  The  wear  and  tear  of  the 
voyage ;  3.  Any  partial  loss  incurred  iip  to  the  time  when 
the  general  average  loss  took  place.' 

There  can  be  no  demur  to  the  fii-st  or  to  the  second  *  of 
these  deductions.  With  regard  to  the  third,  there  seems  to 
be  no  reason  for  confining  it  to  damage  incurred  before  the 
general  average  loss,  as  the  only  value  to  be  attended  to  is 
her  worth  when  she  actually  comes  to  port,  and  consequently 
after  deducting  all  losses  sustained  up  to  that  tima' 


accepted  in  Grainger  v,  Martin,  81 
L.  J.  (Q.  B.)  186  ;  in  error,  4  B.  &  S. 

^  I  may  refer  to  the  connderations 
appearing  in  the  case  of  the  African 
Steam  Ship  Co.  v,  Swanzy,  2  K.  ft  J. 
660 ;  26  L.  J.  (Ch.)  S70,— Ed, 

*  Mr.  Benecke,  with  hia  usual  in- 
dustry, has  collected  the  different 
regulations  on  this  point,  Pr.  of 
Indem.  828 — 825;  for  the  later  or- 
dinances see  Kolte's  Benecke,  vol.  ii 
pp.  704 — 708.  The  rule  of  the  French 
law  is  to  deduct  one-half,  Co.  de  Com., 
arts.  804,  491.  In  one  case  in  the 
United  States,  after  capture  and  de- 
tention of  the  ship,  one-fifth  was 
deducted  from  her  original,  in  order 


to  estimate  her  contributory  value: 
Lavenworth  v.  Delafield,  1  Gaines, 
574 ;  and  the  rule  of  deducting  one- 
fifth  appears  to  be  followed  in  some 
of  the  States:  Mr.  Phillips, however, 
disapproves  of  it ;  voL  ii.  no.  1879. 

>  Stevens  on  Average,  58. 

*  Car  le  jet  n*a  pas  sauv^  un  navire 
neuf ,  mais  un  navire  plus  on  moins 
d^grad^  par  la  navigation.  SPUtlessus, 
Droit  Com.  241. 

'  Benecke,  Pr.  of  Indem.  811.  Mr. 
Phillips  thinks  that  deductions  ought 
also  to  be  made  in  respect  of  aU  sub- 
sequent general  average  losses,  on  the 
ground,  that  the  sum  paid  by  the 
ship  in  respect  of  them  is  so  much 
lost  to  the  shipowner ;  and,  therefore, 


CnAP.  IV.]      ESTIMATION   OF   CONTRIBUTORY   VALUE. 

If  the  general  average  loss  be  of  some  part  of  the  ship  her- 
self, as  a  mast,  cable,  &c.,  the  sum  paid  to  the  ship  by  way 
of  contribution  for  this  loss  must  be  added  to  the  original 
value,  in  order  to  make  up  her  true  value  for  the  purposes  of 
adjustment.* 


The  principle  upon  which  freight  is  to  contribute  in  the  Aj 

fr< 

case  of  general  average  is,  that  it  was  one  of  the  things  at 
hazard  at  the  time  when  that  sacrifice  was  made  which  pro- 
duced the  general  average  loss  \^  and  the  principle  upon 
which  its  contributory  value  is  assessed  is  the  same  as  in  tlie 
case  of  the  ship ;  viz.,  that  the  amount  to  contribute  is  the 
amount  eventually  saved  by  the  sacrifice.  The  rule  there- 
fore is, — 1.  That  freight,  in  order  to  be  contributory  at  all, 
must  have  been  pending  at  the  time  of  the  sacrifice  ;  2. 
That  the  true  contributory  value  of  freight  is  the  actual  sum 
finally  received  as  freight  by  the'  shipowner,  after  deducting 
all  the  expenses  of  earning  it.' 

Under  the  first  principle  it  is  held  in  the  United  States,  F' 
that  if  the  cargo,  or  a  part  of  it,  have  been  delivered  before  tb 
the  sacrifice  took  place,  the  freight  due  in  respect  thereof 
does  not  contribute.*  Freight  paid  in  advance,  not  to  be 
recovered  back  by  the  shipper  in  any  case,  does  not  con- 
tribute in  the  hands  of  the  shipowner  to  whom  it  was  paid  ; 
but  in  the  hands  of  the  shipper  by  whom  it  was  paid,  it  does,* 
either  directly  as  freight,  or  indirectly  in  the  enhanced  value 
of  his  goods  at  risk.     If  only  freight  pro  raid  itineris  is 


not  finally  saved  to  him  by  the  Bacri- 
6ce,  vol.  ii.  no.  1881.  Where  a  ship 
after  jettison  waa  wrecked,  but  the 
materials  saved,  these  were  held  to  be 
bound  to  contribute  upon  their  value 
as  saved,  after  deducting  the  expenses 
of  salvage  ;  Dodge  v.  Union  Ids.  Co. 
17 ;  Pickering  R.  453 ;  and  see  Baily  on 
Cjeneial  Average,  pp.  142, 148.  [Those 
who  hold  that  immediate  safety  satii- 
fies  the  purpose  of  a  jettison  will  not 
agree  with  Mr.  Phillipe  or  Mr.  Baily. 
Ante,  p.  SOS.— Ed,] 


*  Stevens  on  Average,  54 ;  2  Phil- 
lips on  Ins.,  no.  1380. 

■  Per  Lord  Ellenborough  in  Cox  v. 
May,  4  M.  &  SeL  159. 

3  Stevens,  63;  2  Phillips,  Ins.,  no. 
1385. 

*  Dunham  v.  Commercial  Ins.  Co., 
11  Johns.  315 ;  Strong  v.  New  York 
Freeman's  Ins.  Co.,  ibid.  823,  cited  2 
Phillips,  Ins.,  no.  1385. 

»  Trayes  v.  Worms,  34  L.  J.  (C.  P.) 
274. 
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ObIj  the  net 
freight  contii- 
buteB. 


earned,  that  alone  contributes.^  On  the  same  principle, 
where  a  ship  was  chartered  at  so  much  a  mOnth  to  sail  on 
successive  passages,  and  the  general  average  loss  happened 
in  the  course  of  the  last  passage,  it  was  held  in  the  United 
States  that  the  freight  on  which  contribution  was  to  be 
assessed,  was  such  a  portion  of  the  freight  as  would  have 
been  earned  on  that  passage  according  to  the  customary  or 
prevailing  rate.' 

If  a  vessel  be  chartered  for  a  voyage  out  and  home  at  one 
entire  sum  which  is  contingent  on  her  arrival  in  safety  at 
the  home  port,  the  whole  sum  being  at  risk  contributes  to 
average  loss  at  any  part  of  the  voyage.*  Were  the  freight 
apportioned  in  the  charter-party  between  the  outward  and 
homeward  parts  of  the  voyage,  I  should  think,^  by  analogy 
to'  the  law  affecting  seamen's  wages  when  they  depended  on 
the  earning  of  freight,  that  not  the  whole,  but  only  a  portion 
would  be  respectively  liable  according  as  the  average  loss 
happened  on  the  outward  6r  homeward  passage.  A  fortiori 
it  would  be  so  if  they  were  separate  voyages,  whether  under 
the  same  charter-party  or  not  Indeed,  this  principle  has 
been  carried  much  further  in  the  United  States  by  the  case 
already  cited.' 

From  the  second  principle  it  follows  that,  in  order  to 
ascertain  the  amount  at  which  freight  ought  to  contribute. 


1  Maggnth  v.  Church,  1  Caines, 
196. 

*  Spafford  v.  Dodge,  14  Pick.  Rep. 
66;  2  Phillips,  Ixu.,  no.  1387.  So 
Benecke,  815. 

s  WiUiamB  v.  London  Am.  Co.,  1 
M.  ft  SeL  818. 
4  £<L 

*  Spafford  v.  Dodge,  iupra,  Mr. 
Baily'a  view  of  the  matter,  says  Mr. 
Amould,  18  this  :  When  the  yessel  is 
chartered  out  and  home  by  one  char- 
ter-party, the  homeward  freight  must 
contribute  for  a  general  average  loss 
incurred  on  the  outward  passage,  for 
the  homeward  freight  is  being  earned 
on  the  outward  passage  :  so  it  must, 


and  for  the  same  reason,  where  the 
▼essel  is  chartered  to  a  foreign  port 
to  bring  home  a  cai^go,  and  afterwards 
obtains  an  outward  cargo;  but  the 
ease  is  different  where  the  Teasel  is 
first  chartered  to  take  goods  out  to  a 
port,  and  afterwards  chartered  to  take 
back  a  cargo  from  thence  home.  In 
this  case  the  homeward  freight  does 
not  contribute,  because  the  homeward 
contract  has  no  inception  until  the 
outward  contract  has  been  performed. 
Baily  on  General  ATerage,  150 — 153. 
[I  am  not  able  to  agree  to  the  prin- 
ciple involved  in  these  propositions. 
--Ed.]  , 


^h. 


-^  ^ 


i.    I 


?  . 


CHAP.  IV.]         ESTIMATION  OF  CONTRIBUTORY   VALUE.       , 

the  wages  of  the  master  and  crew  ought  to  be  deducted  from 
the  gross  amount  of  the  freight,  for  they  are  part  of  the 
necessary  expenses  of  earning  freight,  and  must,  in  any  case, 
be  paid  out  of  it ;'  but  only  such  as  are  due  at  the  termi- 
nation of  the  voyage,  and  not  those  due  previously  to  the 
sacrifice.' 

Moreover  the  shipowner  is  not  at  all  liable  if  the  freight  is 
entirely  consumed  by  wages,  for  instance,  through  unavoid- 
able detention  at  sea'  And  if  his  own  ship  is  disabled,  and 
the  cargo  is  sent  on  in  another's,  he  is  liable  only  for  the 
excess  of  freight,  on  the  entire  voyage,  over  that  paid  to  the 
substituted  ship.  Hence,  if  he  is  obliged  to  pay  the  same  or 
s  higher  freight  for  the  hire  of  the  second  ship  than  he  was 
'to  receive  for  the  use  of  the  first,  he  is  not  liable  although 
^he  loss  occurred  before  the  transhipment.^  The  practical 
xule  therefore  is,  that  freight  contributes  to  general  average 
xipon  its  net  value,  after  deducting  the  wages  of  the  master 
^nd  crew. 


3r 


Like  ship  and  freight,  goods  contribute  upon  the  value  A« 
finally  saved  out  of  what  was  at  risk  at  the  time  of  the 
sacrifice ;  in  other  words,  the  value  of  the  goods,  as  they 
arrive  at  the  place  and  time  of  adjustment.*  That  place,  if 
possible,  is  the  port  of  discharge,  and  the  time  of  making  it 
is  as  speedily  as  possible  after  the  ship's  arrival  there  ;  and 
hence  the  general  practical  rule  is : — That  goods  contribute  on  R' 
their  actual  net  value,  i.e.,  on  their  market  price  at  the  port 
of  adjustment,  free  of  all  charges  for  freight,  duty,  and 
expense  of  landing.* 

In  case   of  a  general  average  loss  at  the  outset  of  the  A 
voyage,  and  the  ship  in  consequence  putting  back  into  the 


t    — 


>  Steveiu  on  Average,  63;  2  Phil- 
lips, no.  1889.  So,  per  (Tur,  in  Spaf- 
ford  V.  Dodge,  14  Pick.  R.  66. 

'  StevenB  on  Average,  69. 

s  Ibid.  60. 

*  So  decided  in  America.  Searle  v, 
Soovell,  4  Johns.  Ch.    R.    218;    2 


Phillips,  Ins.  no.  1388. 

*  Benecke,  Pr.  of  Indem.  298; 
Stevens  on  Average,  49. 

*  Stevens  on  Average,  48 ;  Benecke, 
Pr.  of  Indem.  801 ;  2  Phillips,  Ins., 
no.  1394. 

3  o 
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Combined  value 
of  goods  lost  and 
goods  saTed. 


Damaged  goods 


port  of  loading,  the  adjustment  should  be  settled  there ;  and 
the  contributory  value  of  the  goods  would  be  "  their  cost  ob 
board  without  insurance,"  i.e.,  the  amount  of  tradesmen's 
bills  and  shipping  charges,  "  such  being  the  value  at  risk/** 

If  the  sacrifice  to  be  contributed  for  consists  of  a  jettison 
or  sale  of  goods  for  the  general  benefit,  then,  on  the  principle 
already  illustrated  in  the  case  oif  ship  and  freight,  the  esti- 
mated net  value  of  the  goods  jettisoned  or  sold  must  be 
added  to  the  net  value  of  the  goods  saved,  and  the  whole 
will  be  the  contributory  value  of  the  goods.' 

If  the  goods  saved  have,  after  the  sacrifice,  been  de- 
▼alae!     *°***^  teriorated  or  damaged  by  perils  of   the    sea,   they  must, 

of  course,  be  taken  at  their  deteriorated  value  as  finally 
saved:'  if,  however,  they  have  been  damaged  by  the  very 
sacrifice  for  which  contribution  is  claimed,  then  they  must 
be  taken  at  their  value  as  sound,  for  this  damage  is  made 
good  to  them  in  contribution.* 

When  the  shipper  pays  freight  in  advance  at  the  outset  of 
the  voyage,  such  advance  contributes  in  his  hand  either  as 
freight  or  as  an  addition  to  the  contributory  value  of  his 
goods,  because  the  loss  of  such  freight  to  the  shipper  was 
prevented  by  the  sacrifice.* 

Mr.  Phillips*  objects  to  imposing  this  contribution  for 
freight  paid  in  advance  on  the  shipper,  because  "fireight 
is  not  usually  advanced  upon  the  understanding  that  the 
shipper  thereby  takes  any  additional  responsibility  in  respect 
to  contributions  in  general  average,"  and  Mr.  Amould  agrees 
with  him ;  but  it  is  now  decided  otherwise  in  this  country,  for 
reasons  which,  to  my  own  mind,  are  much  more  conclusive.* 


Freight  paid  in 
advance. 


Example  of  an 
a4ju8tment. 


By  way  of  illustrating  what  has  preceded,  the  following 
example,  in  figures,  of  a  general  average  adjustment,  settled 
after  the  ship's  anival  at  her  port  of  destination,  is  taken 
with  a  few  alterations,  from  Abbott  on  Shipping: — 


>  SteveDS  on  Average,  47. 

«  Ibid.  48. 

3  Benecke,  Pr.  of  Indem.  298. 

*  Stevens  on  Average,  48. 


»  Trayes  v.  Wonns,  84  L.  J.  (C.  P.) 
274 ;  Benecke,  Pr.  of  Indem.  814. 
«  2  PhilUps,  Ins.  1404. 
^  See  Trayes  V.  Worms,  sujjrtL^Ed, 
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Valuation  of  Lo8bbs. 

Goods  of  A.  jetiiBoned    . 
Damage  done  to  goods  of  B.  by 

the  jettison .... 
Freight  of  A.'s  goods  jettisoned 
Price  of  aliew  cable, 

anchor,  and  mast  .    £300 
Deduct  one-third  new 

for  old.        .         •     100 


Expense  of  bringing  the  ship 

off  the  sands 
PUotage  and  expenses  of  going 
mto  and  out  of  the  port  where 
the  ship  put  in  to  refit 
Expenses  there '       .        .         • 
Adjusting  this  average    • 
Postage 


£500 

200 
100 


200 


60 


100 

25 

4 

1 


Total  amount  of  losses  to  be 
contributed  for    .        .         .£1,180 


Value  of  Abticlbs  to  contribute. 

Goods  of  A.  jettisoned     .        .  £500 
Net  yalue  of  the  goods  of  B., 

deducting  freight  and  charges  1 ,  000 

Ditto  of  the  goods  of  C.  .        .  600 

Ditto          ditto          D.  .         .  2,000 

Ditto          ditto           E.  .        .  5,000 
Value  of  the  ship,  deducting 
wear  and  tear,  amount  of  jiar- 
ticular  average  loss,  stores, 

and  provisions  2    .         .         .  2,000 

Clear  frei^jht,  deducting  wages  800 


Total  of  contributory  value     £11,800 


Then,  as  11,800/.  :  1,180/.  ::  100/.  :  10/.,  therefore  each 
person  will  lose  10  per  cent  on  the  value  of  his  interest  in 
ship,  freight,  and  cargo.  Thus  A.  loses  50/.,  B.  100/,  C.  50^., 
D.  200/.,  E.  500/.,  the  shipowners  280/.  The  shipowners, 
therefore,  are  to  pay  towai'ds  the  contribution  280/. ;  but 
they  are  to  be  paid  4sS0l.  (i.  e.,  freight,  100/. ;  mast,  cable, 
and  anchors  sacrificed,  200/. ;  disbursements,  180/)  On  the 
whole,  therefore, 

£ 
The  shipowners  are  actually  to  receive      .        .        .     200 

A.  contributes  50/.,  but  is  to  be  paid  500/. — actually 
receives .    .     450 

B.  contributes  100/,  but  is  to  be  paid  200/. — actually 
receives 100 


Total  to  be  actually  received     .     £750 


'  The  loss,  to  repair  which  the 
*^ip  put  in  to  refit,  being  general 
avenge. 


*  See    Stevens    on    Average,    qu^ 
supra. 
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On  the  Other  hand,  C.,D„  and  E.]C.  •  .  .  £50 
have  lost  nothing,  and  are  to  VB.  .  .  •  .  200 
pay  as  before,  viz. : —  )  E.  ...     500 


Total  to  be  actually  paid    .     £750 

This  amount  is  exactly  equal  to  the  total  to  be  actually 
received,  and  must  be  paid  to  each  person  entitled  to  contri- 
bution in  rateable  proportion. 


Foreign  adjust- 
ment. 


The  parties  to 
the  adventure 
are  boand  bj  a 
foreign  adjust- 
ment. 


The  proper  place  for  the  adjustment  of  general  average 
is,  as  we  have  already  seen,  the  ship's  port  of  destination 
or  discharge :  when  this  happens  to  be  a  foreign  port,  the 
general  average  loss  is  adjusted  there,  according  to  the  law 
and  usage  of  the  country  to  which  such  foreign  port  belongs ; 
and  the  adjustment  so  made  is  called  a  foreign  adjustment.' 

There  is  a  great  diversity  in  the  practice  of  different 
countries  with  regard  to  what  shall  or  shall  not  be  in- 
cluded in  general  average  ;  sometimes  losses  are  included 
and  charged  for,  which  are  general  average  in  the  countiy 
where  ^the  adjustment  is  settled,  but  not  in  the  countiy 
where  the  charter-party  was  entered  into  and  the  policy  of 
insurance  effected ;  and  sometimes  a  different  proportion  of 
contribution  is  assessed  in  the  foreign  port  from  that  which 
is  chargeable  in  the'  home  port'  In  either  case  two  questions 
arise  i^First,  are  the  co-adventurers  as  among  themselves 
bound  by  the  foreign  adjustment  t  Secondly,  are  the  re- 
spective imderwriters  bound  by  it  ? 

With  regard  to  the  first,  jurists  are  agreed  that  the  parties 
are  liable  to  make  contribution  in  accordance  with  the  laws 
of  the  place  of  adjustment'    Thus  on  an  adjustment  settled 


/ 


1  Simmonds  v.  White,  2  B.  &  Cr.  808. 

'  A  view  of  the  principles  of  General 
Average  and  of  Adjustment  followed 
abroad  would  require  a  Tolume,  and 
still  be  imperfect,  and  at  best  serve  no 
practical  purpose.  Ineachoounti7,asiii 


our  own,  every  port  differs  more  or  less 
from  another  in  the  rules  and  principles 
which  it  foUows  in  this  matter. — Ed^ 
*  Per  Story,  J.,  Peters  v.  Warren,  Ins. 
Ca,  14  Peters,  S.  a  99 ;  2  PhiUips, 
Ins.,  no.  1418, 


CHAP.  IV.]  FOREIGN  ADJUSTMENT. 

at  St.  Petersburgh,  the  owners  of  cargo  (British  subjects)  had  Si 
been  compelled,  by  detention  of  their  goods,  to  pay  a  contri- 
bution assessed  on  them  for  the  expense  of  repairs,  which  were 
general  average  in  Russia,  but  not  in  this  country  ;  and  it  was 
held  that  they  could  not  recover  it  back  from  the  shipowner, 
though  he  was  himself  a  British  subject.*  A  similar  decision 
was  given  in  respect  of  a  contribution  for  wages  and  provi- 
sions, the  adjustment  in  this  case  also  being  Russian.^  The 
reason  given  for  it  by  Lord  Tenterden  is  this,  that  "The  Di 
shipper  of  goods  tacitly,  if  not  expressly,  assents  to  general 
average,  as  a  known  maritime  usage,  and  by  assenting  to  it  he 
must  be  also  taken  to  assent  to  its  adjustment  at  the  usual  and 
proper  place,  according  to  the  usage  and  law  of  the  place."  ^ 

The   law  in   this    respect   is    the    same   in   the    United 
States.' 


With  regard  to  the  second  question,  namely,  whether  the  Tl 
underwriter,  in  this  country,  is  bound  by  a  foreign  adjust-  ^ 
ment,  there  is  not  the  same    unanimity  ; "   but   still,  upon   ™ 
general  reasonings  and  from  the  tenor  of  the  few  judicial  fo 
decisions  upon  it  in  this  country,  the  true  rule  appears  to  be 
this : — 1.  That  the  underwriter  is  in  all  cases  bound  by  a 
foreign   adjustment  of  general  average,  when  it  is   rightly 
settled  according  to  the  laws  and  usages  of  the  foreign  port : 
— 2.  But  that,  unless  it  is  clearly  proved  to  have  been  settled 
in  strict  conformity  with  such  laws  and  usages,  he  is  not 
bound  thereby  in  any  case  in  which  he  would  not  be  bound 
in  this  country. 

Thus,  the  assured  (owner  of  goods)  had  been  compelled  to  n 
pay,  under  a  foreign  adjustment  settled  at  Pisa,  in  respect  of 
losses,  which  would  not  have  been  general  average  in  this 

1  Simmondi  v.  White,  2  B.  ft  Cr.  "Qeneral  Average  payable  according 

805.  to  foreij^pi  statement,  if  so  adjusted." 

'  Dagleioh  v.  Dayidson,  5  DowL  k  But  in  the  absence  of  this  the  law  is 

ByL  6.  as  appears  in  the  text. — Ed. 

'  2  B.  ft  Cr.  810.  ^  SSee  especially  Mr.  Stevens's  Essay 

4  S  Kent's  Comm.,  243;  2  Phillips,  on  Average,  71,  72.     Mr.  Phillips  dis- 

ao.  1418.  tinctly  lays  it  down    in  accordance 

*  Commonly  there  is  a  clause  intro-  with  the  text,  vol  ii.  no.  1414. 
duosd  into  the  policy  to  this  effect :  — 


C 
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country,  and  upon  contributory  values  differently  computed 
from  what  they  would  have  been  here ;  yet,  as  it  clearly 
appeared  in  evidence  that  all  the  losses  allowed  were  general 
average  at  Pisa,  and  that  the  apportionment  was  correct 
according  to  the  mercantile  usage  of  that  place,  the  assured 
was  allowed  to  recover  against  his  underwriter  the  full 
amount  of  his  claim/ 
Waipoie  V.  So,  the  holder  of  a  respondentia  bond  (on  a  Danish  ship), 

'^**'  not  liable  to  general  average  at  all  in  this  country,   was 

compelled  to  pay  a  contribution  under  a  foreign  adjustment, 

settled  in  Denmark,  and  upon  evidence  given  that  it  was 

in  accordance  with  the  law  and  practice  in  Denmark^  he 

recovered  against  the  underwriters.' 

Seais,  ID  the  On  the  Other  hand,  where  the  owner  of  goods  insured  from 

evideuoe^lif^™^'  London  to  Lisbon  was  compelled,  under  a  foreign  adjustment, 

foreign  usage.       settled  in  Lisbon,  to  pay  a  contribution  for  losses,  which, 

according  to  the  laws  of  this  country,  do  not  belong  to 
general  average ;  and  no  sufficient  proof  was  given  that, 
by  the  laws  and  usages  of  Lisbon,  such  losses  were  treated 
as  general  average  there ;  it  was  held,  that  the  owner  of  the 
goods  could  not  recover  from  his  underwriter  his  proportion- 
Power  r.  Whit-     able  amount   of  the  sum  so  paid.*    "  This   contract,"  said 

Lord  EUenborough,  "  must  be  governed,  in  point  of  construc- 
tion, by  the  law  of  England,  where  it  was  framed,  unless  the 
parties  are  understood  as  having  contracted  on  the  footing  of 
some  other  known  general  usage  among  merchants  relative 
to  the  same  subject,  and  shown  to  have  obtained  in  the 
country  where,  by  the  terms  of  the  contract,  the  adventure 
is  made  to  determine,  and  where  a  general  average  (if  such 
should  under  the  events  of  the  voyage  be  claimed)  would  of 
course  be  demandable." 

The  law  in  the  United  States  upon  this  subject  appears  to 
be  to  the  same  effect.^ 


1  Newman  v.  GaEalet,  2  Park,  Ins.  141. 

900.  *  8  Kent,  Comm.  248 ;  aee  also  the 

2  Walpole  V.    Ewer,  2   Park,  Iiw.  caseB  collected  2  Phimpe,  In ^..  no.  14.4. 
8d8.  Mr.  PhiHips  daasificfl  the  cases  under 

*  Power  V.  Whiimore,  4  M.  &  SeL  three  heads :— 1.  Where  the  foreign 


more. 


CHAP.  IV.] 


PARTIES  LIABLE. 


It  remains  that  we  consider  who  are  the  parties  legally  I 
liable  to  pay  this  contribution  under  the  adjustment,  and  in 
"what  mode  such  payment  can  be  enforced. 

Primarily  the  sole  parties  liable  are  those  upon  whose  re- 
spective interests  the  contribution  has  been  assessed,  namely, 
the  owners  of  ship,  freight,  and  goods,  with  right  of  action 
over  against  the  underwriter. 

The  master,  for  the  recoveiy  of  these  contributions,  has  a 
right  to  retain  the  cargo  under  common  law  lien,*  or  enforce 
his  claim  by  action  at  common  law,'  or  suit  in  equity.'  But 
the  Court  of  Admiralty  has  no  jurisdiction  over  the  question,^ 
except  so  far  as  that  it  will  not  deprive  the  master  of  the 
cargo,  without  taking  care  that  his  lien  is  satisfied.* 

In  the  case  of  a  general  ship  and  many  consignees,  the 
practice  is  for  the  master,  before  he  delivers  the  goods,  to 
take  a  bond  from  the  different  merchants  for  payment  of 
their  portions  of  the  average,  when  the  same  shall  be 
adjusted.*  The  consignee,  however,  if  not  owner,  is  not  C< 
rendered  liable  for  contribution  by  the  mere  receipt  of  the 
goods,  unless  there  be  an  express  condition  to  that  effect  in 
the  bill  of  lading.' 

The  parties  severally  interested  in  ship,  cargo,  and  freight,  "^^ 
are,  as  a  general  principle,  severally,  and  not  jointly,  liable  no 
for    their    respective    proportions  of  the    contribution;    if, 


Pi 

of 


lia 

•     • 

joi 


adjustment  merely  varies  the  propor- 
tions of  the  contribution.  2.  Where 
it  brings  into  general  average  what  by 
the  Ux  loci  contractUt  is  particular 
average,  and  vice  «er»A,  8.  Where  it 
brings  into  general  average  what,  by 
the  Ux  loci,  ia  neither  general  nor 
particular  average.  Admitting  the 
liability  of  the  underwriter  in  the  two 
former  rlnmrn  of  cases,  he  disputes  it 
in  the  third.  See  also  Baily,Qen.  Av. 
IW. 
*  Simonds  r.  White,  2   B.   &   Cr. 


805  ;  Scaife  v,  Tobin,  8  B.  &  Ad. 
523  ;  Maclachlan,  Shipping,  588. 

'  Birkley  v.  Presgrave,  1  East,  220. 

3  Shepherd  v.  Wright.  Show.  P.  C. 
18. 

*  The  Constancia,  2  W.  Rob.  Ad. 
487 ;  The  North  Star,  1  Lush.  45. 

*  Per  Privy  Council,  reversing  judg- 
ment of  Admiralty  Court  in  the  cargo, 
ex  Qalam,  33  L.  J.  (Ad.)  97. 

^  Maclachlan,  Shipping,  588. 

7  Scaife  v.  Tobin,  3  B.  &  Ad.  523. 
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however,  they  be  jointly  interested,  they  would,  on  principle, 
be  jointly  liable,  and  have  accordingly  been  held  to  be  so 
in  the  United  States.*  But  one  of  sach  joint  owners,  if  he 
have  insured  his  interest  separately,  is  not  entitled  to  recover 
from  his  underwriters  the  proportion  so  paid  by  him  for  his 
co-partner.' 


Liabilit]r  of  the 
nnderwriten  to 
reimburse  ge- 
neral arerage 
eontribation. 


The  underwriters  are  not  directly  liable  for  general  average 
losses,  but  only  to  reimburse  the  assured  the  proportionate 
or  rateable  amount  of  his  contribution,'  that  proportion  of  it, 
namely,  which  the  value  of  his  interest  as  insured  bears  to 
its  value  as  estimated  for  the  purposes  of  contributioa^  The 
value  of  the  ship  or  goods,  as  between  the  assured  and  his 
underwriter,  is  either  their  value  in  the  policy,  or  else,  in  an 
open  policy,  their  value  at  the  time  and  place  of  the  ship's 
sailing ;  but  their  contributory  value,  differing  very  much 
from  this,  is  their  net  value  as  they  reach  their  owner's  hands 
at  the  port  of  adjustment.  It  is  evident,  therefore,  that  the 
underwriter  cannot  be  at  all  affected  by  the  latter  value,  but 
only  by  the  former. 

Thus,  suppose  goods  to  be  insured  in  the  policy  for  500L  ; 
let  their  net  value  at  the  port  of  discharge,  i.e.,  their  contri- 
butory value,  be  1,5001., — ^the  amount  of  contribution  paid 
by  them  to  be  150Z.^ — ^then  the  underwriter  will  be  liable  to 
reimburse  to  the  assured  on  goods,  not  1502.,.  or  the  whole  of 
the  sum  to  be  contributed,  but  bOl.,  or  a  third  of  that  sum, 
that  being  the  proportion  which  the  value  insured  (5001.) 
bears  to  the  contributory  value  (1,5002.)  :  or,  to  put  the  same 
thing  in  another  way,  the  owner  of  the  goods  (as  one  of  the 
parties  to  the  contribution)  has  to  pay  in  contribution  10  per 
cent  on  their  contributory  value ;  but  the  underwriter  has 
only  to  pay  to  the  owner  of  the  goods  (as  his  assured)  10  per 


1  Sims  v..  Willing,  8  Serg.  &  Rawle, 
103. 
'  2  PhiUips,  no.  1411. 
>  Boulay-Paty  on  Emerigon,  vol.  ii. 


p.  6.    See  the  obeenraiions  upon  this 
question,  ante,  p.  760,  note. 
4  2Pliimps,lDs.,no.  1410. 


CHAP.  IV.]  LIABILITY  OF  INSURER. 

cent  on  their  value  in  the  policy.  Supposing  the  contri- 
butory value  not  to  exceed  the  value  insured,  the  rule  of 
reimbursement  is  still  the  same.  Thus,  goods  valued  in  the 
policy  at  500Z.  are  valued  in  contribution  at  500Z.  The 
assured  has  paid  in  contribution  oOl.,  i.e.,  a  tenth  of  the 
contributory  value :  the  underwriter  repays  him  601,,  or  a 
tenth  of  the  value  in  the  policy. 

Hence  the  rule,  "whatever  is  paid  in  contribution  by 
the  excess  of  the  contributory  value  over  the  value  in  the 
policy,  is  paid  by  the  assured  ;  but  for  whatever  is  paid 
on  a  contributory  value  not  exceeding  the  value  in 
the  policy,  the  assured  is  indemnified  on  the  proportion 
insured."* 

The  rule  is  the  same  in  France,  where  it  has  been  decided  Ii 
in  the  Cour  Royale  of  Aix  (30th  August,  1822),  that,  as 
between  the  assured  and  his  underwriter,  a  general  average 
loss  is  to  be  adjusted,  either  upon  the  value  in  the  policy,  or, 
in  an  open  policy,  upon  the  value  of  the  goods  at  the  time 
and  place  of  loading  on  board.' 

"  When  the  object,"  says  M.  Boulay-Paty,  "  is  to  ascertain 
the  nature  and  extent  of  the  legal  liabilities  to  which  the 
underwriter  is  exposed  in  consequence  of  the  contribution 
which  has  been  assessed  on  the  subject  insured,  reference 
must  be  had  to  the  policy  of  insurance  alone,  which  is  the  law 
really  regulating  the  relations  of  the  parties.  The  claim  of  the 
assured  against  his  underwriter  in  respect  of  the  contribution 
is  a  very  diflferent  claim  from  that  which  he  has  against  his 
co-adventurers,  and  flows  solely  from  the  stipulations  in  the 
policy.  Hence,  the  adjustment,  as  between  the  assured  and 
the  undenvriter,  ought  invariably  to  be  fixed  upon  the  value 
of  the  subject  insured  at  the  time  and  place  of  the  ship  s 
Bailing,  without  any  distinction  in  this  respect  between 
general  and  particular  average  loss."' 

In  this  country  the  general  practice  is  for  the  broker  who  G 


*  1  Magens,  245,  case  xiz. ;  2  Phil-  ^  Boulay-Paty  on  Emerigon,  vol.  iL 

lips,  Ins.,  no.  1410.  p.  8. 

»  Ibid. 
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has  procured  the  policy  of  insurance  to  indorse  the  adjusted 
average  on  the  back  of  the  policy,  which  is  commonly  paid 
by  the  underwriters,  in  the  first  instance,  without  dispute  ; 
and  the  account,  as  between  themselves  and  the  assured,  is 
settled  afterwards. 


M 

1 

i 


CHAPTER  V. 


PARTICULAR  AVERAGE. 


Wbatiiis 827 

not  petty  average     .         .         .829 
Howac]jubt«d  .         .         .     .  830 


on  Goods  ....  SSO 

Ship      .....  841 
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A  PARTICULAR  average '  loss  differs  from  a  general  average  G* 
loss,  both  as  to  its  cause  and  the  mode  of  its  compensation.       av 

All  casual  damage,  proximately  caused  by  the  perils  ^i 
insured  against,  as  distinct  from  damage  purposely  sub- 
mitted to,  or  effected  by  the  agency  and  will  of  man ;  and 
all  extraordinary  expenses  (not  falling  within  the  head  of 
wear  and  tear,  &c.)  which  are  incurred  for  the  sake  of  the 
ship  alone  or  the  cargo  alone,  as  distinct  from  those  incurred 
for  the  joint  benefit  of  both,  are  particular  average  losses. 

Hence  the  definition  of  a  particular  average  loss  : — ^that  it  Dc 
is  loss  arising  from  damage   accidentally   and   proximately 
caused  by  the  perils  insured  against,  or  from  extraordinary 
expenditure  necessarily  incurred  for  the  sole  benefit  of  some 
particular  interest,  as  of  the  ship  alone  or  the  cargo  alone.' 

The  damage  so  caused,  or  the  expense  so  incurred,  instead  At 
of  being  contributed  for  by  the  general  body  of  those  who 
are   interested    in   the   adventure,   falls   entirely   upon   the 
particular  owner  of  the  property  deteriorated  by  the  damage, 
or  benefited  by  the  expenditure  ;*  and  such  owner,  if  insured, 

^  As  to  the  origin,  meaning,  and  ticulier,  autrement  que  pour  le  salut 

history  of  thia  term,  see  ante,  P.  III.  commun  :  4  Boulay-Paty,  Droit  Mar., 

c  iiL  p.  739,  note  (1).  481 ;  Co.  de  Com.  art  403 ;  Benecke, 

3  Great  Indian  Peninsula  Railway  Pr.  of  Indem.  165, 166. 

Co.  V.  Saunders,  30  L.  J.  (Q.  B.)  218 ;  •  Hence  the  term,  "  particular  ave- 

1   B.  ft  S.  41 ;  2  id.  206 ;  Booth  v.  rage  loss."     1  Emerigon.  c.  xii.  s.  39, 

Cxair,  33   L.   J.  (C.   P.)   99.     Toutes  585.     Mr.  Benecko  defends  the  use  of 

clepenses  faites  pour  le  bAtiment  soul,  the  term  as  more  specific  and  expres- 

ou  pour  lea  marchandises  seules,  et  sive  than  " partial  Iwa" Pr.  of  Indem. 

t.out  dommage  qui  leur  arrive  en  par*  425. 
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has  a  claim  against  his  underwriter  in  proportion,  Ist,  to  the 
degree  by  which  the  damage  sustained,  or  the  expenditure 
to  be  refunded,  may  have  diminished  the  value  to  him  of  the 
property  insured  ;  2nd,  to  the  sum  which  the  underwriter  by 
the  policy  has  agreed  to  insure  on  such  property.  Whatever 
per-centage  this  deterioration  may  amount  to  on  the  value 
which  the  property  wotdd  otherwise  have  sold  for,  that  same 
per-centage  the  underwriter  is  bound  to  pay  to  the  assured, 
upon  the  sum  for  which,  by  the  policy,  he  has  agreed  to 
stand  insurer. 

For  instance,  if  goods,  which  have  been  insured  for  500?., 

would  have  realised  in  the  market  to  which  they  were  being 

sent  1500Z.,  but  for  the  occurrence  of  a  particular  average 

loss,  which  prevents  them  from  selling  there  for  more  than 

1200Z.,  it  is  plain  that  these  goods  have  been  deteriorated  to 

the  extent  of  SOOL,  or  one-fifth  of  the  value  they  would 

otherwise  have  realised;   the  underwriter,  in  such  case,  is 

not  bound  to  repay  the  assured  3002.,  or  the  whole  amount 

of  the  actual  loss  sustained,  but  only  lOOl.,  or  a  fifth  part 

of  the  sum  for  which  the  goods  were  insured,  that  is,  he  is 

bound  to  pay  the  assured  the  same  proportion  of  the  sum 

insured,  as  the  damage  may  have  deducted  from  the  value 

they  would  otherwise  have  realised.* 

When  the  termi        The  losses  which  form  the  subject  of  this  chapter  are 

wnd  *•  particular    frequently,  when  the  extent  of  damage  done  to  the  mer- 

■houkT  ^***  *       chant's  property  is  chiefly  regarded,  called  partial  losses,  to 

lively  be  em-        distinguish  them  from  total  losses,  which  involve  not  merely 

plojed.  . 

the  paiiiial  deterioration  of  the  subject  insured,  but  its  entire 
destruction.  When  the  mode  of  their  adjustment  is  chiefly 
regarded,  they  are  called  particular  average,  to  distinguish 
them  from  general  average  losses,  in  order  to  get  rid  of  all 
notion  of  contribution,  and  to  show  that  the  particular 
owner,  or  his  underwriter,  is  alone  liable  for  the  loss.' 


'  The  word  average  denotes  both  underwriter  pays  as  an  indemnity  for 

the  damage  done  to  the  merchant's  such  damage, 

property,  and  also  the  proportion  of  "1  Emerigon,  o.  xii.  s.  39,  p.  585. 
the  sum  or  value  insured,  which  the 
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As  far  as  relates  to  the  cause  of  loss,  we  have  already 
investigated  the   principles  and   collected  the  examples  of 
particular  average  losses  in  treating  of  those  risks  and  losses 
"which  are  covered  by  the  policy.     On  this  part  of  the  subject 
it  will  be  only  necessary  to  say,  that  all  damage  sustained 
iit  sea  by  ship  or  cargo  which  does  not  involve  their  total 
destruction   or  privation,   whether   actual    or    constiTictive, 
gives  the  assured  a  claim  against  his  underwriters,  subject  to 
the  conditions  and  limitations  by  which  the  responsibility  of 
the  underwriter  is  modified  and  controlled.     Of  these  con- 
ditions the  principal  are : — ^That  the  damage  which  is  the 
subject  of  the  claim  must  appear  to  have  been  proximately 
caused  by  the  perils  insured  against ; — that  it  must  not  have 
arisen  either  from  the  ordinary  wear  and  tear  of  the  voyage, 
or  from  the  inherent  vice  and  defect  of  the  subject  insured  ; 
— ^and  that  it  must  not  have  been  directly  brought  about  by 
the  negligence  or  misconduct  of  the  assured  and  his  agents. 
When  the  foundation  of  the  claim  against  the  underwriter 
consists  of' expenditure  incurred  in  the  course  of  the  voyage, 
it  must  appear  that    this  expenditure  was — 1,   necessary ; 
2;  extraordinary  (that  is,  necessitated  by  some  casualty,  not 
by  the  mere  common  occurrences  of  an  average  voyage) ; 
3,  incurred  for  the  benefit  of  the  ship  alone,  or  the  cargo 
alone.     We  will  not,  therefore,  here  repeat  what  has  been 
elsewhere  stated,  or  attempt  an  abridged  and  consequently 
imperfect  enumeration  of  the  cases  that  give  or  do  not  give 
a  claim  for  particular  average  loss  on  the  diflferent  subjects 
of  insurance.^ 


no' 


Many  small  charges  occurring  regularly  in  the  usual  course  Pc 
of  the  voyage,  and  which  the  master,  in  the  ordinary  course 
of  his  duty,  necessarily  furnishes  for  the  purposes  of  the  ship 
^nd  cargo,  are  called  petty  averages.     These  are  never  the 
Subject  of  any  claim  on  the  underwriter ;  but  were  formerly, 

*  See  ante,  cc.  I  and  iL  of  thia  Part 
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and  in  some  cases  still  are,  borne,  one-third  by  the  ship,  and 
two-thi|ds  by  the  cargo.  Generally  speaking,  in  modem 
practice,  these  petty  averages  are  comprised  in  freight,  and  a 
gratuity  in  lieu  of  primage  is  stipulated  for  the  captain. 
Bills  of  lading  in  use  at  present  still  contain  a  provision  for 
the  payment  of  primage  and  average  accustomed,*  These 
charges  are  all  the  oixiinary  charges  at  the  places  of  loading 
and  unloading,  and  during  the  voyage ;  such  as  common 
pilotage,  tonnage,  light  money,  beaconage,  anchorage,  ordinary 
quarantine,  river  charges,  signals,  instructions,  passage-money 
at  fortified  places,  expenses  for  digging  a  ship  out  of  the  ice 
when  frozen  up  in  the  regular  course  of  the  voyage,  &c.* 

Of  course,  if  any  of  these  chaises  be  incuiTed  for  any 
extraordinary  purpose,  or  to  relieve  the  ship  and  cai^  from 
impending  danger,  they  wiU,  as  we  have  seen,  be  general 
average. 


AdjQBtmeDt  of         We  proceed  to  notice  the  principles  which  govern  the 

purlicuIftT 

Average.  adjustment  of  particular  average,  and  first,  upon  goods. 


On  goods. 


The  true  method  of  ascertaining  the  amount  which  the 
underwriter  ought  to  pay,  in  order  to  indemnify  the  assured 
for  a  particular  average  loss  on  goods  arriving  sea-damaged, 
depends  mainly  on  the  following  elementaiy  principle  of 
insurance  law, — ^that  the  value  upon  which  the  premium  is 
paid  is,  as  between  the  assured  and  the  underwriter,  the  sole 
value  to  be  regarded  in  estimating  the  amount  of  the  under- 
writer's liability:  he  pays  no  loss  upon  that  for  which  he 
receives  no  premium.* 


^  Abbott  on  Shipping,  282 ;  1  Park, 
Ins.  217  ;  2  Manh.  Ins.  6iO ;  2  PhU- 
lips,  Ins.,  no.  1269,  note ;  Benecke,  Pr. 
of  Indem.  165 ;  Steyens  on  AyeragOf  8. 

>  Ibid. 

'  In  order  to  avoid  all  misconcep- 
tion, let  it  be  remembered  that  each 
separate  underwriter  pays  only  upon 


the  actual  sum  by  him  snbeeribed. 
Thus,  if  five  underwriters  have  ea<^ 
suliscribed  2001.  on  a  policy  on  goods 
valued  at  1,0002.,  and  the  goods  ai^ 
rived  damaged  one-fourth,  each  under- 
writer will  have  to  pay  50/.  as  his 
quota  to  make  good  this  loss,  t.  e.,  one- 
fourth  of  200/. :  the  five  underwriters 
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ON  GOODS. 


Now  in  a  policy  on  goods,  unless  otherwise  stipulated,  this  ^ 
value  is  either,  in  an  open  policy — their  prime  cost  (i.  e.,  ^ 
their  invoice  price  at  the  port  of  loading),  together  with  all 
expenses  till  put  on  board,  including  premium  and  costs  of 
insurance,^  or  else — ^in  a  valued  policy,  the  value  expressed  in 
the  policy.  Hence  the  sole  basis  upon  which  a  particular 
average  loss  on  goods  can  be  adjusted  is,  as  regards  the  under- 
writer, either  their  prime  cost  on  board,  or  their  value  in  the 
policy.' 

We  have  already  proved  elsewhere,  that  in  valued  policies 
the  valuation  in  the  policy  is  the  sole  standard  of  the  under- 
writer's liability  in  all  cases  of  particular  average  loss,  except 
where  it  is  fraudulent  or  grossly  excessive,  or  where  only 
part  of  the  fidl  intended  cargo  to  which  alone  the  valuation 
was  meant  to  apply  has  been  shipped  on  board  at  the  time  of 
loss.* 

From  this  principle  it  follows,  that  the  amount  which  the 
underwriter  has  to  pay,  in  respect  of  a  particular  average  loss 
on  sea-damaged  goods,  cannot  at  all  depend  upon  the  higher 
or  lower  market-price  which  such  goods  may  fetch  in  their 
port  of  destination  or  arrival  Market-price  at  the  port  of 
arrival  is  the  sum  at  which  the  merchant  can  afford  to  sell 
there  to  a  consumer,  after  paying  freight  and  all  charges,  and 
either  realising  a  profit  or  submitting  to  a  loss.  It  is  com- 
posed of  three  constituent  parts,  1.  Prime  cost  on  board ;  2. 
Freight,  duty,  and  landing  charges ;  3.  Profit  in  a  gaining, 
or  loss  in  a  losing  market.^ 

The  first  alone  of  these,  i,  e.,  prime  cost,  or  else  value  in 
the  policy,  is  that  with  which  the  underwriter  on  goods  is 
ooncemed.    He  has  not  insured  against  loss  by  freight,  &c. ;  he 


'^rUl  pay  collectively  2502.,  or  one- 
fourth  of  l,000t,  the  whole  amount  of 
%lie  valuation. 

1  Tuite  V.  Royal  Exch.  Abb.  Co.,  1 
^ark,  Ina.  224,  225 ;  Usher  v.  Noble, 
1.2  Ka«t»  639;  Waldron  v.  Coombe,  3 
TTaunt.  162. 

■  Usher  v.  Noble,  12  East,  639; 
*Xiiite  r.  Royal  Eich.  Ass.  Co.,  1  Park, 


Ins.,  224,  225;  Stevens  on  Average, 
178 ;  Benecke.  Pr.  of  Indem.  12—14. 

»  Ante,  P.  I.  c  vi.  p.  289 ;  Forbes  ». 
Aspinall,  13  East,  323;  Rickman  v. 
Carstairs.  5  B.  &  Ad.  657  ;  Tobin  v, 
Harford,  32  L.  J.  (C.  P.)  134 ;  id.  37; 
13  C.  B.  N.  S.  791. 

*  Benecke,  Pr.  of  Indem.  3;  Stevens, 
Av.  85. 
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Principle  of 
indemnity. 


Distinction 
between  depre- 
ciation and 
indemnity. 


has  not  insured  agidnst  loss  of  expected  profit  In  the  lan- 
guage of  Lord  Mansfield,  he  only  ''engages  so  far  as  the  prime 
cost  or  value  in  the  policy,  that  the  thing  shall  come  safe  ;^ 
he  has  no  concern  with  any  profit  or  loss  which  may  arise  to 
the  merchant  firom  the  goods ;  he  has  no  concern  with  any 
subsequent  value."  ^  The  principle  of  indemnity,  the  basifi  of 
marine  insumnce,  as  practically  adopted  in  this  country,  is, 
that  the  underwriter  on  goods  engages  not  to  put  the  mer- 
chant in  the  same  condition  he  would  have  been  in  had  his 
goods  arrived  safely  at  the  port  of  destination,  but  solely  to 
put  him,  in  regard  to  such  goods,  in  the  situation  in  which  he 
was  at  the  beginning  of  the  risk. 

There  is,  therefore,  an  important  distinction  running 
through  the  whole  of  this  branch  of  Insurance  Law ;  viz^ 
that  the  extent  of  loss  the  assured  on  goods  sustains  by  the 
seardamage  is  one  thing,  the  amount  which  the  underwriter 
has  to  pay  in  respect  thereof  is  quite  another.  Accordingly, 
when  goods  arrive  sea-damaged,  two  points  are  to  be  ascer* 
tained ;  first,  what  depreciation  in  value  the  goods  have 
suffered ;  secondly,  the  amount  which  the  underwriter  ought 
to  pay  in  respect  thereof. 


Depreciation, 
kow  asoet'tained. 


The  first  point  is  ascertained  by  simply  comparing  the 
price  for  which  the  goods  would  have  sold  in  the  market,  had 
they  arrived  there  sound,  with  the  price  for  which  they 
actually  do  sell,  arriving  there  damaged. 

Generally  speaking,  in  practice,  the  damaged  goods  are 
actually  sold  by  public  auction,  and  the  amount  they  realise 
is  called  the  proceeds  of  the  damaged  sales ;  the  value  which 
they  would  have  sold  for,  if  sound,  is  estimated  by  supposing 
them  to  be  sold  at  the  current  price  for  sound  articles  of  the 
same  kind  in  the  same  market,  and  the  amount  supposed  to 
be  realised  by  these  jyro  foi'md  sales  is  called  the  proceeds  of 
the  sound  sales.'  The  difference  between  the  market-price 
of  the  sound  and  the  market-price  of  the  damaged  goods,  or. 


>  Lewia  «.  Rucker,  2  Borr.  1167, 
1170;  Stevenfl^  At.,  118. 


*  Benecke,    Pr.    of 
Steveiu,  At.  8S— 8& 


Indem.    486 ; 


C!HAP.  v.] 


ON  GOODS. 


in  technical  language,  between  the  sound  and  damaged  sales, 
gives  the  direct  amount  of  the  merchant's  loss. 

But  this  cannot  be  the  amount  the  underwriter  has  to  In 
pay ;  for,  first,  it  would  make  the  market-price  of  the  goods  as( 
at  the  port  of  destination  the  basis  of  the  underwriter's  liabi- 
lity, when,  as  we  have  just  seen,  the  only  true  basis  of  such 
liability-  is,  their  prime  cost  at  the  port  of  loading  ;  secondly, 
it  would  involve  the  underwriter  in  the  rise  and  fall  of  the 
markets,  with  which,  as  we  have  also  seen,  he  has  no  con- 
cern ;  that  is,  for  the  same  amount  of  sea-damage  he  would 
have  to  pay  more  when  the  goods  come  to  a  gaining,  and  less 
when  they  come  to  a  losing,  market ;  *  while  the  desideratum 
is,  to  obtain  some  uniform  measure,  or  standard  of  value,  by 
which  the  amount  the  underwriter  has  to  pay,  in  respect 
of  a  particular  loss  on  damaged  goods,  shall  be  always  the 
same  when  the  proportional  extent  of  damage  is  the  same.'^ 

The  object,  then,  in  comparing  the  proceeds  of  the  sound 
and  damaged  sales  for  the  pui  poses  of  indemnity  under  the 
policy,  is  not  to  ascertain  the  direct  amount  of  the  merchant's 
loss,  but  its  relative  amount — the  proportion,  that  is,  which 
it  bears  to  the  price  at  which  the  goods  would  have  sold  if 
sound  ;  the  question  being,  not  whether  the  depreciation 
amounts  to  any  given  fixed  sum,  but  whether  it  amounts  to 


>  This  will  bo  obvious  from  the 
following  example. 

Let  the  prime  cost  of  the  ^ods  be 
500/.  The  amount  of  loss  by  eea- 
damage  be  half  the  sum  for  which 
they  would  hav^  sold,  if  sound.  The 
profit  or  lors  be  half  the  prime 
cost. 

Then  t^Ke, 

J)  A  losing  market. 
Goods,  if  sound,  would  have  sold 

for  lialf  prime  cost  .        £250 

Being  damaged,  did  sell  for  half 


that  sum 


125 


Difference  between  sound  and  da- 
roagtd  nlee  (merchant's  loss)  £125 


The  underwriter  on  a  losing  market 
would,  on  this  principle,  pay  1251. 

Take  next^ 

(2)  A  gaining  market. 
Qoods,  if  sound,  would  have  sold 

50  per  cent,  above  prime  cost  i)750 
Being  damaged,  did  sell  for  half 

that  sum         ....  375 


Difference  between  sound  and  da- 
maged sales  (merchant's  loss)  £375 


The  underwriter  on  a  gaining  mar- 
ket would  pay  375^,  though  the 
amount  of  deterioration  is  the  same 
in  both  cases. 

•  Stevens  on  Average,  119. 
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Rale  of  Lord 
Ellenborough 
in  Usher  v. 
Noble. 


one-half,  one-fourth,  or  one-tenth  of  the  sum  for  which  the 
goods  would  have  sold  if  sound;  whether,  in  a  word,  the 
commodity  is  one-half,  one-fourth,  or  one-tenth  the  worse  for 
the  sea-damage ;  when  this  is  ascertained,  the  liability  of  the 
underwriter  is  ascertained  also,  for  he  pays  the  same  propor- 
tional part,  whether  it  be  one-half,  one-fourth,  or  one-tenth  of 
the  prime  cost,  or  value  in  the  policy. 

"The  difference  between  the  sound  and  damaged  sales 
affords  the  propoi-tion  of  loss  in  any  given  case,  i.  e.,  it  gives 
the  aliquot  part  of  the  original  value  which  may  be  con- 
sidered as  destroyed  by  the  perils  insured  against;  when 
this  is  ascertained,  it  only  remains  to  Sipplj  this  liquidated 
proportion  of  the  loss  to  the  standard  by  which  the  value,  as 
between  the  assured  and  the  underwriter,  is  calculated  {i.  €., 
the  prime  cost  or  value  in  the  policy),  and  you  have  the  one- 
half,  the  one-fourth,  or  the  one-tenth  of  the  loss  in  terms  ol 
money."  * 

Thus  the  sum  which  the  underwriter  will  have  to  pay  will 
depend  solely  on  the  relative  extent  of  the  loss,  and  will  be 
the  same  whether  the  goods  arrive  at  a  gaining  or  losing 
market' 

In  short,  that  which  the  assured  loses  by  the  depreciation 
of  his  goods  is  an  aliquot  part  of  the  market  value  for  which 


1  Per  Lord  Ellenborough  in  Usliar 
«.  Noble,  12  East,  639,  647. 

*  Take  the  same  data  as  in  note  1 ,  p. 
838,  let  the  prime  cost  be  500^ ;  the  de- 
preciation, half  the  value  of  the  sound 
sales ;  the  profit  or  loss,  half  the  prime 
cost. 

Then, 

(1)  On  a  losing  market. 
Produce   of    sound  sales   (there 

being  50    per    cent,    loss   on 

prime  cost)  .  •  .  £250 
Produce  of  damaged  sales  (being 

half  the  sound  value)       •        .125 


Difference  between  sound  and 
damaged  sales  {%,  «.,  merchant's 
loss)         ....        £125 


But  1 25^  is  one-half,  or  50  per  oeiii 
on  250^  (the  proceeds  of  the  sound 
sales) ;  the  underwriter  pays  one-halt 
or  50  per  cent,  on  5001.  (the  prime 
cost),  t.  e.,  he  pays  250^. 

(2)  On  a  gaining  market. 
Produce  of  sound  sales  (being  50 

per  centb  over  prime  cost)  •  £750 
Produce  of  damaged  sales  (being 

half  the  sound  value) .        .    .  875 


Difference  between  sound  and  da- 
maged sales  (merchant's  lossj^  £375 


But  8752.  is  one-half,  or  50  per  cent. 

on  750^  (the  proceeds  of  the  Bc5iuid 

sales) ;  the  underwriter  pays  one-bi^ 

or  50  per  cent,  on  500/.  (the  prime 

cost),  I.  e.,  he  pays  250/.  as  before. 


CHAP,  v.]  OX   GOODS. 

they  would  have  sold  had  they  arrived  .sound  at  their  port  of 
destination ;  that  which  the  underwriter  pays  in  respect  of 
such  loss  is  the  same  aliquot  part  of  their  prime  cost,  or  value 
in  the  policy.  Thus,  if  the  damage  amounts  to  half  the  sound 
value  of  the  goods,  the  underwriter  pays  half  the  sum  he  has 
agreed  to  insure  ;  if  to  a  third,  then  he  pays  a  third  of  that 
sum,  and  so  on  in  exact  proportion  to  the  extent  of  the 
depreciation.* 

Even  after  this  rule  of  adjustment  was  established,  it  was  Tl 
for  some  time  doubted  whether  the  amount  of  depreciation  dt 
on  the  sea-damaged  goods  was  to  be  ascertained  by  com- 
paring together  the  net  or  the  gross  produce  of  the  sound 
and  damaged  sales.  The  question  came  on  for  consideration 
in  the  Court  of  King's  Bench,  when  it  was  established  by 
Liawrence,  J.,  in  one  of  the  ablest  judgments  ever  delivered 
in  Westminster  Hall,  that  the  true  rule  of  adjustment  is,  that 
the  percentage,  or  aliquot  part,  which  the  underwriter  has 
to  pay  of  the  prime  cost  or  value  in  the  policy,  must  be 
ascertained  by  comparing  the  gross  produce  of  the  sound, 
with  the  gross  produce  of  the  damaged  sales ; '  and  this 
is  now  invariably  acted  on  in  practice  as  the  true  nile  of 
adjustment. 

As  goods  sold  in  bond  are  sold  subject  to  the  duty  only,  A( 
if  the  amount  of  duty  to  be  deducted  is  not  an  invariable  ^ 
charge,  but  varies  with  the  amount  of  the  damage,  it  is 
obvious  that  the  adjustment  of  a  particular  average  loss  on 
damaged  goods  sold  in  bond  may  be  made  upon  a  compa- 
rison either  of  the  net  or  gross  proceeds,  i.e.,  of  the  amount 
of  the  sales,  either  including  or  excluding  the  duty.^ 

When  an  integral  part  of  the  goods  insured  is  totally  lost,  A< 
as,  e.g.f  where  one  case  or  package  out  of  several  cases  or  pa 

'  Lewis  V.  Rucker,  2  Burr.  1167 ;  of  the  Bubject  insured,  \vhich  wa«  a 

Hurry  r.  Royal  Exch.  Ass.  Co.,  3  B.  cargo  of    brimstone    and    shumack  ; 

&  P.  308  ;  Johnson  v.  Sheddon,  2  East.  Stevens  on  Average,  92. 

681;  Usher  r.  Noble,  12  East.  6 '59.  '  For  deUiled   proof   of   this,  see 

'  Johnson  r.  Sheddon,  2  East,  681,  Stevens  on  Average,  137 — U7;  Be- 
generally  known  at  Lloyd's   as   the  necke,  Pr.  of  Indera.  430 — 434. 
"Brimstone   Case,"  from  the   nature 

3  H  U 
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Adjustment 
where  there  is  a 
total  Ion  of 
part,  and  a^so  a 
partionlar  ave- 
rage losa  of  part. 


Adjngtment 
where,  of  sere- 
tal  different 
articles  insured 
together,  each 
arrires  sea- 
damaged. 


Sale  of  sound 
and  damaged 
goods  together. 


packages  of  the  same  description  of  goods  is  burnt,  or  has 
all  its  contents  washed  clean  out  of  it,  or  goes  in  bulk  to  the 
bottom  of  the  sea,  the  underwriters  will  have  to  pay  the 
same  proportion  of  the  value  in  the  policy,  which  the  goods 
lost  bear  to  the  whole  goods  of  the  same  description  com- 
prised in  the  valuation;  in  other  words,  the  exact  amount 
lost  must  be  paid  for  at  its  value  in  the  policy.^ 

When  such  total  loss  of  part,  and  also  a  particular  average 
loss,  both  occur  on  the  same  interest,  as,  for  instance,  if  of 
twenty  hogsheads  of  sugar  ten  be  totally  washed  out,  and 
ten  damaged  by  sea  water,  the  most  correct  practice  is  to 
adjust  them  separately ;  but  this  is  not  absolutely  necessary, 
as,  whether  they  are  involved  together  or  separated,  the 
result  is  precisely  the  same.* 

But  where  several  articles  are  insured  together  in  the 
same  policy,  and  each  suffers  a  particular  average  loss  by 
sea-damage,  the  loss  must  be  adjusted  separately  on  each, 
even  though  the  clause  "to  pay  average  on  each  species 
as  if  separately  insured "  be  not  inserted  in  the  policy ;  for 
otherwise,  the  undenvriter  would  be  involved  in  the  rise  and 
fall  of  the  markets,  except  in  the  very  improbable  case  when 
the  state  of  the  markets  at  the  port  of  aiTival  is  alike  as  to 
all  the  articles,  i.  e.,  when  all  the  aiticles,  had  they  arrived 
sound,  would  have  realized  in  the  port  of  arrival  exactly  the 
same  percentage  of  profit  and  loss  upon  their  first  cost,  or 
valuation  in  the  policy.' 

When  out  of  whole  packages  or  bales  of  manufactured 
goods  only  a  few  aii;icles  or  pieces  in  each  arrive  sea- 
damaged,  it  is  a  frequent  practice  to  sell  the  sound  and 
damaged  goods  together  at  the  same  auction.  The  practice 
does   not  appear  objectionable ;   but  it  must  be   carefully 


'  Stevens  on  Average,  1 50 ;  Benecke, 
Pr.  of  IndenL  160. 

3  Benecke,  Pr.  of  Indem.  439  ; 
Stevens  on  Average,  161,  162,  who 
give  the  proof. 

s  This  is  most  ingeniously  and 
incontestably  proved  both  by  Mr. 
Benecke  and  by  Mr.  Stevens ;  by  the 


former  algebraically,  and  by  the  latter 
arithmeticaUy :  the  proof,  however, 
.in  its  detail,  is  too  long  for  insertion 
here,  and  the  reader  is,  therefore,  re- 
feri-ed  to  Benecke,  Pr.  of  IndeoL  44 1, 
note  ti  and  Stevens  on  Ayerage,  15S 
—166. 
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borne  in  mind,  that  in  adjusting  the  average  on  such  a  sale 
the  diminished  value  at  which  the  sound  part  of  the  package 
may  sell,  owing  to  the  assortment  being  broken,  is  not  a  loss 
for  which  the  underwriter  is  liable :  for,  as  Mr.  Stevens  ob- 
serves, "  he  is  accountable  only  for  the  actual  damage  done 
to  the  thing  insured,  and  engages  to  guarantee  the  assured 
against  the  direct  operation  of  sea-damage,  but  not  against 
the  consequential  results."  ^ 

As,  however,  sales  by  auction  of  the  damaged  goods  are  J 
resorted  to  mainly  with  the  view  of  comparing  the  sound 
and  damaged  values,  so  as  to  ascertain  the  amount  of  indem- 
nity which  the  underwriter  has  to  pay ;  and,  as  the  charges 
of  these  sales  need  not  have  been  incurred  if  the  goods  had 
not  been  insured,  they  are  to  be  borne  by  the  underwriter, 
'though   not  a  part,  nor  a  direct   consequence,  of  the  sea- 
<lamage.    Accordingly,  these  extra  charges  (consisting  mainly 
of   brokerage,  lot  money,  commission  to   the  agent  of  the 
underwriters,  &c.)  are  added  separately  to  the  amount  of  the 
loss,  after  its  quantum  has  been  ascertained,  and  then  the 
whole  is  apportioned  on  the  underwriters  in  the  usual  way.- 
Where,  in  an  action  on  a  policy,  the  jury  had  found  a  verdict 
for  an  average  loss,  the  Court  would  not  grant  a  new  trial, 
on  the  ground  that  it  should  have  been  left  to  the  juiy  to 
determine  whether  these  extra  charges  of  the  damaged  sales 
should  be  borne  by  the  underwriter  or  not ;  as  that  point 
was  in  the  discretion  of  the  arbitrator  by  whom  the  amount 
of  the  loss  was  directed  to  be  ascertained.* 

Generally  speaking,  a  particular  average  loss  on  goods  is  Se 

CO 

adjusted  at  the  port  of  destination,  and,  in  such  case,  the  sh 
adjustment  ought  always  to  be  conducted  in  the  manner 
above  described.  If,  however,  a  ship,  in  the  course  of  her 
voyage,  is  obliged  to  run  for  a  port  of  distress,  to  repair,  and 
the  cargo  being  necessarily  unloaded  for  that  purpose,  it  is 
discovered  that  the  whole,  or  part  of  it,  is  so  damaged  that 

'  Sterena  on  Average,   155 — 158;  '  HucUon  v.  Marjoribanks,  7  Moore, 

BeDecke,  Pr.  of  Indem.  487,  438.  463;    &  (7.  but  not  S.  P.,  1   Bing. 

'  Stevens  on   Average,  148—150  ;  398. 
Bem«cke,  Fr.  oi  Indem.  436,  437. 
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Adjustment  on 
goods  at  an 
iutermediate 
port. 


Adjustment 
under  the 
memorandum. 


Adjustment 
where  whole  of 
intended  cargo 
not  on  board  at 
time  of  loss. 


it  would  probably  be  wholly  spoiled  if  re-loaded  and  sent  on, 
and,  therefore,  to  prevent  further  deterioration,  it  is  sold  on 
the  spot  for  the  benefit  of  all  concerned,  in  such  case  the 
claim  must  be  adjusted  as  a  salvage  loss — that  is,  the  under- 
writer pays  the  diflference  between  the  prime  cost,  or  insured 
value  of  the  goods,  and  the  net  proceeds  of  the  damaged 
sales,  i.e.,  their  market  price  after  deductiug  all  expenses, 
including  freight,  where  any  is  due.* 

If  the  assured,  in  order  to  take  the  benefit  of  a  favourable 
market,  or  for  other  reasons,  chooses  to  put  an  end  to  the 
risk  by  voluntarily  receiving  his  goods  at  any  port  short  of 
their  destination,  Mr.  Phillips  thinks  that  the  loss  the  goods 
may  have  incurred  by  sea-damage  should  be  adjusted  in  the 
usual  way.* 

In  treating  of  the  common  memorandum,  we  have  already 
had  occasion  to  consider  the  mode  of  computing  the  degree 
of  loss  by  sea-damage  or  memorandum  articles,  so  as  to  as- 
certain whether  it  amounts  to  the  minimum  percentage ;  it 
is  perhaps  hardly  necessary  to  add,  that,  in  order  to  make 
the  underwriter  liable  under  this  clause,  it  is  not  necessaiy 
that  the  direct  loss  sustained  by  the  merchant  should  amount 
to  this  percentage  on  the  prime  cost  or  the  sum  insured,  but 
only  on  the  gross  proceeds  of  the  sound  sales.' 

Generally  speaking,  as  we  have  seen  in  the  case  of  sea- 
damage  to  goods  under  a  valued  policy,  the  valuation  is  the 
sole  basis  of  adjustment,  i.c.,  the  underwriters  are  to  pay  the 
same  percentage  on  the  valuation  in  the  policy,  as  the  rate 
of  depreciation  amoimts  to  on  the  sound  sales ;  and  this  is 
so  whenever,  at  the  time  of  loss,  the  full  cargo  was  on  board 


'  Stevens  on  Average,  81;  Appendix 
ii.  263—265.  Benecke,  Pr.  of  Indem. 
iU  ;  2  Phillips,  no.  1480. 

s  2  PhiUips,  Ins.  no.  1467. 

'  Mr.  Phillips  puts  this  case:  Se- 
veral articles  are  included  in  one 
invoice,  all  insured  "free  of  average 
under  5  per  cent."  without  discrimi- 
nation of  the  different  articles.  How 
is  the  5  per  cent,  to  be  computed  ? 
Suppose  one  of  the  articles  to  be  sea- 


damaged,  are  the  underwriters  liable 
if  the  damage  to  this  article  is  5  per 
cent  of  the  sound  value  of  aU  the 
articles,  or  are  they  only  liable  where 
it  is  5  per  cent,  on  the  whole  invoice 
value  of  all  the  articles  f    He  decides, 
and,  as  it  seems,  with  reason,  that  the 
latter  is  the  true  mode  of  computa- 
tion.   2    Phillips,   no.   1782.      [Sid 
quetrej   if    the    case    were    such    as 
Duff  V.  Maekenaey  3  C.  B.  N.  S.  16, 


CHAP,  v.]  ON   GOODS. 

to  which  the  valuation  was  intended  to  apply.     Where,  how- 
ever, only  a  pai*t  of  the  full  intended  cargo  is  on  board  at  the 
time  of  loss,  and  such  part  is  totally  lost  with  the  ship,  the 
rule  of  adjustment  on  valued  policies  is,  that  the  underwriters 
pay  the  same  proportion  of  the  valuation  in  the  policy,  as 
the  goods  lost  bear  to  the  whole  intended  cargo ;'  in  open 
policies  they  pay  the  proved  value  of  the  goods  ;'  the  rule 
would  be  the  same,  viutatis  mutandis^  if  such   part,  after 
being  shipped,  anived  sea-damaged. 

The  following  case  shows  the  rule  of  adjustment  on  a  con-  A( 

ft  < 
thinning  policy: — An  insurance  was  effected  for  twelve  months  po 

**on   goods"  on  board  thirty  barges  plying  backwards  and 

forwards  between  London  and  Birmingham  for  12,000Z.,  "as 

interest  might  appear  thereafter ;"  a  particular  average  loss 

liaving  been  sustained  by  the  sinking  of  one  of  these  barges, 

lull  of  goods,  within  the  year,  it  was  held  that  the  under- 

'writers  were  bound  to  pay  such  a  proportion  of  the  loss  as 

12,000Z.  bore  to  the  whole  value  of  goods  at  risk  on  board  all 

the  barges  at  the  time  of  loss,  and  not  such  a  proportion  as 

1 2,000i.  might  bear  to  the  whole  amount  carried  during  the 

year.' 

While  the   underwriter   on  goods  (as    is  now  the    inva-  P> 
riable  practice)  insures  only  their  prime  cost  at  the  port  of  se^ 
loading,  the  sole  mode  of  adjustment  that  can  be  adopted  is  ^ 
that  which  is  founded  on  a  comparison  of  the  gross  proceeds 
of  the  sound  and  damaged  sales.     But  although,  as  between 
the  assured  and  the  underwriter,  this  is  an  equitable  mode 
of  adjustment,  it  is  obvious  that  it  by  no  means  affords  a 
perfect  indemnity  to  the  assured  as  a  mercantile  man.     In- 
deed, as  we  have  already  seen,  it  does  not  profess  to  do  so  ; 
its  object  being  not  to  put  the  assured  in  the  same  condition 
as  though  his  goods  had  come  undamaged  to  a  saving  market, 


or  Wilkinflon  v,  Hyde,  3  id.  80.    See  *  Rickman  v,  Carstaire,  5  B.  &  Ad. 

poet,  p.  853,  note  2.— JSi.]  651. 

>  Tobin  V,  Harford,  13  C.  B.  N.  S.  »  Crowley  v.  Cohen,    3   B.  &  Ad. 

791 ;  32  L.  J.  (C.  P.)  135;  in  error,  478. 
34  L.  J.  (C.  P.)  37. 
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Propoaed  by  Ml*, 
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PARTICULAR  AVERAGE  ADJUSTMENT  [PART  HL 

but  solely  to  place  him  in  the  same  condition  he  was  in  at 
the  beginning  of  the  risk.^ 

That  which  the  assured  loses  by  the  depreciation  of  his 
goods  at  the  port  of  destination,  is  an  aliquot  part  of  their 
market  price  there,  that  being  made  up — 1,  of  their  prime 
cost ;  2,  of  freight,  duty,  and  landing  charges ;  3,  of  profit 
or  loss.  That  which  the  underwriter  pays,  is  the  same  ali- 
quot part  of  the  prime  cost  alone ;  hence  it  is  manifest  that 
all  loss  incurred  by  items  2  and  3,  must  fall  on  the  assured 
alone. 

It  has  been  suggested  by  Lord  Ellenborough,  that  the 
assured,  who  desires  a  full  indemnity,  in  the  case  supposed, 
should  either  value  his  goods  in  the  policy  at  their  expected 
market  price  in  the  port  of  destination,  including  freight.  Sec., 
and  expected  profit,  or  else,  "  in  an  open  policy,  stipulate  that, 
in  case  of  loss,  it  shall  be  estimated  according  to  the  value'' 
{i.e.,  market  price)  "  of  the  goods  at  the  port  of  delivery."* 

To  the  objection  made  to  this  by  Mr.  Stevens,  that  the 
assured  would  thus  be  pajdng  a  premium  on  the  whole 
amount  of  freight,  duties,  and  expected  profit,  in  order  to 
insure  against  the  contingent  loss  of  part,*  the  answer  is, 
that  provision  may  be  made  for  a  return  of  premium,  in  case 
either  of  total  loss,  where  no  freight  is  payable,  or  the  loss  on 
profit  does  not  exceed  a  certain  percentage.* 

To  this  end  it  has  been  proposed  that  the  different  subjects 
of  insurance  should  be  valued  separately  in  the  policy.  Thus, 
supposing  a  party  desirous  of  insuring  goods  the  prime  cost 
of  which  is  2000Z.,  and  upon  which  the  freight  will  be,  say, 
300Z.,  the  duty  and  landing  charges  lOOi.,  expected  profit 
300/.,  then  such  goods  should  be  insured  for  2700/.,  and  the 
meaning  of  the  parties  explained  by  the  following  clause  : — 
"  Of  this  2700/.,  2000/.  is  on  the  goods,  300/.  on  the  freight, 
100/.  on  the  duties  and  landing  charges,  and  300/.  on  the 
expected  profits  at  the  port  of  destination.'^  In  an  open 
policy  the  intention  of  the  parties  may  be  thus  expressed  :— 


1  Sterena  on  Average,  9$ ;  Benecke, 
Fr.  of  Indem.  1 — 28. 
'  Usher  v.  Noble,  12  East,  689. 


*  Stevens  on  Avemge,  129. 

*  Benecke^  Pr.  of  Indem.  9. 

*  Ibid.  26—29. 


CHAP,  v.]  ON   SHIP. 

"  Valued  at  "so  much  as  the  gross  proceeds  of  the  goods  will 
amount  to  at  the  port  of  discharge."^ 

This  mode  of  insuring  goods  seems  well-deserving  of  the 
attention  of  the  merchant  who  wishes  to  obtain  full  indemnity 
in  cases  of  particular  average  loss.' 


The  sole  basis  on  which  particular  average  losses  on  the  A 
ship  are  adjusted  is,  under  valued  policies,  the  value  in  the 
policy,  unless  manifestly  fraudulent,  or  grossly  excessive ;' 
and  under  open  policies,  the  value  of  the  ship  at  the  putset 
of  the  risk,  i.  e.,  what  she  is  worth  to  her  owner  at  the  port 
"where  the  voyage  commences,  including  all  her  stores,  outfit, 
and  money  advanced  for  seamen's  wages,  the  whole  covered 
'with  the  premium  and  costs  of  the  insurance.  * 

Where  a  ship  is  valued  at  different  sums  in  two  or  more 
policies,  we  have  seen  that  the  only  limit  to  the  amount  of 
claims  is  the  value  fixed  by  the  policy  put  in  suit,  but  the 
sum  recoverable  is  liable  to  be  diminished  by  the  sum 
already  recovered  under  other  policies  on  the  same  risk  for 
the  same  loss.* 

The  rule,  therefore,  for  adjusting  a  particular  average  loss  R 

m 

on  the  ship  is  very  simple,  viz.,  that,  in  open  policies,  the 
underwriter  pays  the  same  aliquot  part  of  the  sum  he  has 
agreed  to  insure,  as  the  damage,  or  the  expense  of  repairing 
it,  is  of  the  ship's  value  at  the  commencement  of  the  risk ;  in 
valued  policies  he  pays  the  same  proportion  of  the  valuation 
in  the  policy.*  Thus,  suppose  in  an  open  policy  an  under- 
writer has  insured  1000/.  on  a  ship,  the  insurable  worth  of 
which  is  proved  to  have  been  2000Z.  at  the  outset  of  the  risk. 
If  a  particular  average  loss  takes  place  amounting  to  bOOl.  as 
that  sum  is  one-fourth  of  2000/.,  the  ship  s  insurable  value 

>  Ibid  7  &  8.  «  Shawe  v.   Felton,   2  East,   109 ; 

>  See  the  whole  subject  illustrated  Haigh  v.  De  la  Cour,  3  Camp.  319. 
by  a  series  of  very  ingenious  calcula-  *  Stevenson  Average,  190 ;  Benecke 
tions  in  Benecke.  Pr.  of  Indem.  37 —  Pr.  of  Indem.  133. 

43.     Mr.  Chancellor  Kent  approves  of  ^  Ante,  p.  300, 321 ;  Bruce  v.  Jones, 

the  mode  thus  suggested,  as  the  best  1  H.  &  C.  769;  Bouafield  v.  Barnes, 

method  of  adjustment.     Comm.  vol.  i  Camp.  228. 

iii.  336.  *  Benecke,  Pr.  of  Indem.  idO. 
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Rale  of  ded  act- 
ing one- third 
new  for  old. 


Limitations  on 
the  rale  as  to 
thirds. 


Not  applicable 
to  ship  on  firti 
voyage. 


Fenwick  v. 
Robinson. 


at  the  outset,  the  underwriter  pays  the  same  proportionable 
amount,  or  one-fourth  of  lOOOi.  the  sum  he  has  insui-ed,  viz., 
250/.» 

The  principal  difficulty,  therefore,  in  adjusting  a  particular 
average  loss  on  ship,  consists  not  in  the  rule  of  apportionment, 
but  in  ascertaining  and  fixing  the  amount  of  damage. 

If  the  damage  done  to  the  ship  has  not  been  repaired,  the 
only  mode  of  ascertaining  its  amount  is  by  the  estimate  of 
surveyors.  Where,  however,  the  damage  has  been  repaired, 
the  established  mode  of  estimating  its  amount  is  to  deduct 
one-third  from  the  whole  expense  both  of  labour  and  materials 
which  the  repairs  have  cost,  and  to  assess  the  damage  at  the 
remaining  two-thirds.  This  is  termed  deducting  one-third 
new  for  old,  and  it  is  done  on  the  principle  that,  unless  where 
the  ship  is  quite  new,  the  substitution  of  new  for  old  materials 
is  a  benefit  to  the  shipowner,  who  gets  the  ship  the  better  for 
the  repairs  by  the  substitution  of  new  work  for  old,  and  would 
consequently  be  a  gainer  if  the  whole  expense  of  labour  and 
repairs  were  regarded  as  so  much  pure  loss  to  him.  To  avoid 
discussion  in  each  particular  case,  the  amount  of  deduction  is 
fixed  at  one-third.* 

It  is  obvious,  that  if  the  ship  be  quite  new,  the  reason  for 
the  rule  would  fail,  and  the  rule  itself  consequently  would 
not  apply ;  accordingly,  if  it  can  be  shown  that  this  Ls  the  case, 
the  deduction  of  one-third  new  for  old  will  not  be  mada*  It 
is  a  question,  therefore,  at  what  time  the  ship  is  so  far  to  be 
regarded  as  a  new  ship,  that  the  deduction  shall  not  be  made. 

In  this  country  the  general  rule  is,  that  a  ship  is  to  be  so 
regarded  only  while  she  is  on  her  first  voyage.  But  what 
shall  be  considered  to  be  her  first  voyage,  is  itself  a  ques- 
tion that  has  given  rise  to  much  controversy,  and  can  hardly 
yet,  perhaps,  be  considered  as  settled,  as  appears  by  the 
following  cases.    A  ship,  never  at  sea  before,  was  insured  on 


^  This  shows  the  policy  of  in- 
suring ships,  as  nearly  as  may  be,  to 
their  full  value,  for  the  purposes  of 
indemnity. 

3  Da  Costa  v.  Newnham,  2  T.  Rep. 
407;    Foingdestre    v.    Royal    Exch. 


Ass.  Co.,  Ryan  &  Moody,  878.  Per 
Lord  Tenterden  in  Fenwick  v.  Robin- 
son, 3  C.  &  P.  824;  Stevens  on 
Average,  172 ;  Benecke,  Pr.  of  IiideOL 
457. 
3  Stevens  on  Average,  172. 
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a  voyage  "from  Bristol  to  New  York,  during  her  stay 
there,  and  back  to  the  port  of  discharge  ;"  the  charter- 
party  stipulating  that  the  ship,  after  sailing  outwaixls,  was 
"  to  return  to  London,  Liverpool,  or  Bristol,  &c.,  and  so  end 
her  intended  voyage."  The  ship  arrived  at  New  York  in 
safety,  but  on  her  passage  homeward  from  New  York  to 
Liverpool  got  upon  a  shoal,  and  was  obliged  to  be  repaired  ; 
upon  a  claim  for  these  repairs  the  sole  question  was  whether 
/he  ship  was  on  her  first  voyage  or  on  her  second  when  the 
OSS  took  place,  so  as  to  be  within  the  rule  for  deducting  one- 
.hird  new  for  old.  Conflicting  evidence  of  brokers  and  un- 
lerwriters  was  led  for  the  plaintiff  and  the  defendant,  and 
Liord  Tenterden  suggested  to  the  jury  that  the  charter-party 
uid  policy  might  fairly  be  taken  into  consideration  for  the 
>ake  of  ascertaining  whether  the  voyage  out  and  home  was 
all  one  adventure,  as,  upon  the  face  of  those  instruments,  his 
Lordship  said,  it  appeared  to  be.  The  jury  found  for  the 
plaintiff,  saying  that  they  considered  it  as  all  one  voyage,' 

In  the  next  case,  a  new  ship  was  chartered  for  a  voyage  Pi 

from  London  to  Port  Jackson  and  Van  Diemen  s  Land  with 

convicts,  freight  to  be  paid  on  her  arrival  there  ;  and  by  tlie 

ship's  articles  it  appeared  that  she  was  bound  on  a  voyage 

from  England  to  Van  Diemen's  Land,  Australia,  or  any  other 

{sic)  port   in  India,  till  her  arrival  in  England.     The  ship 

completed  her  outward  voyage,  but  being  unable  to  procure 

homeward  freight  from  Van  Diemen's  Land,  went  in  ballast 

to  Madras,  and  took   in  freight  for  England,  as  was  proved 

to  be  customary  for  ships  so  chartered.      In  the  homeward 

passage  from  Madras  she- sustained  injury  whereby  the  same 

question  was  raised. 

The  evidence,  as  in  the  former  action,  was  very  contradic- 
tory ;  but  the  jury  expressed  themselves  satisfied  that  the 
rule  allowing  a  deduction  of  one-third  did  not  apply  under 
the  circumstances,  and  found  for  the  plaintiff.' 
Lord  Abinger,  before  whom  the  case  was  tried,  said  that  he 

*  Fenwick  r.  Robinson,  Dana,  k  LI.  ^  Pirie  r.  Steele,  2  Mood  k  Rob. 

8;  &  C,  8  Carr.  t  P.  323.  49 ;  S.  C.  (more  fuUy  reported),  8  C. 

k  P.  200. 
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Lord  Abinger 
rejected  ibe 
policy  AB  en- 
denoe. 


Thompson  v. 
Hunter. 


Loss  to  new 
repairs. 


Wbere  ship 
never  comes  to 
bsnd. 


could  not  accept  the  doctrine  that  the  policy  determined  th 
point/  and  at  the  same  time  approved  of  the  practice  ol 
some  insurance  companies  not  to  deduct  thirds  unless  the 
ship  he  eighteen  months  old,  as  founded  on  a  very  sensibl 
rule.' 

In  a  case  tried  on  the  northern  circuit,  under  a  polic 
effected  in  Dublin  for  a  voyage  from  the  Humber  to  th 
Baltic  and  back,  a  practice  prevailing  in  the  Humber  to  con- 
sider all  ships  new  for  this  purpose  if  built  twelve  monthss 
only,  was  set  up,  but  Bayley,  J.,  who  tried  the  case,  held_ 
that  the  Humber  practice  could  not  control  the  policy^ 
being  an  Irish  one.  The  plaintiff,  however,  seems  to  have 
recovered  his  full  claim.* 

These  cases  yield  no  general  rule  ;  indeed  a  general  rule 
is  hardly  to  be  expected  as  the  result  of  any  number  of  cases 
upon  such  a  subject.  The  question  is  determinate  in  but 
one  point,  the  port  of  departure ;  in  all  its  other  elements  it 
is  at  large,  indefinitely  capable  of  being  varied,  and  conse- 
quently insusceptible  of  any  general  solution,  except  such 
as  may  be  imposed  by  an  arbitrary  rule  fixing  a  definite 
-period  of  time.* 

An  imaginary  case  of  damage  to  the  new  repairs  of  an  old 
ship,  as  not  within  this  rule  of  deduction,  may  be  dismissed 
as  impossible.*  In  the  next  case  to  it,  namely,  where  the 
damage  falls  chiefly  on  the  new  repairs,  it  is  held  that  there 
is  nothing  to  exclude  the  underwriter  from  his  right  of 
deducting  thirds.* 

If  the  ship,  after  repairs,  never  comes  into  the  hands  of 
the  owner  again,  the  reason  for  the  rule  obviously  fails,  as 
he  never  derives  benefit  from  the  superior  value  of  the  new 
over  the  old  materials.     The  assured  did  not  regain  posses- 


f 


3» 


>  8  C.  &  P.  204. 

s  8  G.  &  P.  202. 

*  ThompBon  v.  Hunter,  cited  2 
Kood.  &  Rob.  51. 

«  Ed,—!!!  the  United  States  this 
exception  of  the  *' first  voyage"  is 
not  recognised,  but  thirds  are  de- 
ducted, though  the  ship  be  new  or  on 


her  first  Toyage.  Nichols  «. 
Fire  and  Mar.  Ins.  Co.,  11  Day  s  R. 
253  ;  Dunham  «.  Comm.  Ins.  Ca, 
11  Johnson's  Rep.  215.  See  3  Kent, 
Comm.  889;  2  Phillips,  na  1431. 

'  See  Stevens  on  Average,  172. 

*  Poingdestre  v.  Rojal  Ezch.  Ass. 
Co.,  Ryan  &  Mood.  878. 


CHAP,  v.]  ON   SHIP. 

sion  of  his  ship  by  the  fault  of  the  underwriters,  in  refusing  ^ 
to  pay  a  bottomry  bond  for  repairs  incuiTed  by  their  direc- 
tion and  at  their  expense,  so  that  she  was  sold  to  satisfy  the 
bond,  and  it  was  held  that  they  were  not  entitled  to  deduct 
their  thirda*  In  such  case,  if  the  default  was  that  of  the 
assured,  the  decision  would  have  been  different,  and  indeed 
was  accordingly  decided  in  favour  of  the  right  to  deduction 
by  Story,  J.,  in  the  United  States.* 

In  respect  of  the  ship's  furniture  and  apparel,  this  rule  of  N( 
deduction  varies  ;  thus,  ironwork  generally  is  subject  to  this 
deduction,  but  not  anchors,  as  they  are  considered  not  to 
lose  in  value  by  being  used."*     For  chain  cables  the  deduction  ^^ 
is  fixed  at  one-sixth/  With  regard  to  copper  sheathing  there  pc 
Keems  no  generally  established  practice ;  Mr.  Benecke  and 
ilr.  Stevens  both  mention  with  approbation  a  rule  of  one  of 
"the  insurance  associations,  by  which  no  deduction  on  copper 
sheathing  is  made  in  the  first  year,  one-fifth  in  the  second 
year,  and  so  on,  deducting  one-fifth  more  for  every  succeeding 
year,  till  the  completion  of  the  five  years ;  after  which  no 
part  of  the  copper  is  made  good.* 

In  this  country  painting  is  allowed  in  the  average  when  Pa 
the  damage  happens  on  the  outward  voyage,  and  the  ship 
^as  newly  painted  before  sailing.* 

As  the  old  materials  thrown  aside  in  making  the  repairs  Fi 
are  always  of  some,  and  occasionally  of  considerable,  value,  j" 
it  is  important  to  ascertain  whether  the  proceeds  of  such  old   i. 
materials  are  to  be  deducted  from  the  gross  expense  of  the  ^l 
repairs  before  or  after  deducting  the  one-third  new  for  old.  °^* 
It  has  been  decided  in  the  United  States,  that  the  true  rule 
is  to  apply  the  old  materials  towards  the  payment  of  the 
new,  as  far  as  they  will  go,  and  then  to  deduct  the  third 
from  the  balance.'     And  this  seems  the  correct  rule  ;  for,  as 
Mr.  Phillips  observes,  "  as  far  as  the   proceeds  of  the  old 

»  Da  CosU  r.  Newnham,  2  T.  R.  *  Ibid.  172,  note  (1) ;  Benecke,  Pr. 

407.                                •  of  Indem.  458. 

■  Humphreys  r.  Union  Ins.  Co.,  3  *  Stevens,  ibid. 

Mjison'a  Hep.  429.  ^  Byrnes   v.   National   Ins.   Co.,    1 

*  Benecke,  Pr.  of  Indem.  458.  Cowen's    Rep.   265 ;    American    Ins. 

*  Stevens  on  Average,  178.  Co.  v.  Center,  4  Wendell's  Hep.  5. 
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materials  will  go,  the  damaged  article  may  be  said  to  repair 

itself;  that  which  is  strictly  the  loss — ^the  ground  of  claim 

is  the  excess  of  the  expense  of  the  repairs  beyond  this  point/* 
and,  accordingly,  the  deduction  should  be  made  froia  thi^ 
2.  That  expense    latter  amount.^     The  third  is  deducted  not  from  the  expense 
Mid^madrUla!*'    of  the   materials  alone,  but  from  that  of  the  labour  an<i- 

materials  conjointly.' 

In  Boston,  U.  S.,  incidental  expenses  directly  connected — 

with  the  repairs,  such  as  dockage  and  wharfage,  are  added 

to  the  sum  from  which  the  deduction  is  made,  with  the  a] 
probation  of  Mr.  Phillips.'     So,  where  part  of  the  expense  oi 
repairs  consisted  of  the  marine  interest  on  a  bottomry  bond^^ 
it  was  held  in  the  Supreme  Court  of  Massachusetts,  that^ii-' 
this  was  as  subject  to  the  deduction  of  one-third  as  the  rest- 
of  the  expenses,  and,  therefore,  must  be  added  to  the  suum^ 
from  which  the  deduction  is  made.^ 


8.  Incidental 
expense!. 


Extra  cost  of 
repairs  at  port 
of  distress  is  a 
charge  on  the 
underwriter. 


Where  repairs  are  necessarily  done  to  a  ship  in  a  port  of 
distress,  and,  as  will  frequently  be  the  case,  cost  more  there 
than  if  done  in  the  home  port,  it  has  been  made  a  question 
at  what  rate  they  should  be  paid  for  by  the  underwriters  on 
ship,  at  that  of  the  port  of  distress, — or  the  home  port' 
The  former  appears  unquestionably  to  be  the  true  rule  of 
adjustment,  as  the  necessity  of  repairing  the  ship  in  the  port 
of  distress,  which  occasioned  the  increased  expense,  was  an 
immediate  consequence  of  one  of  the  perils  insured  against ; 
accordingly  this  is  the  rule  adopted  in  practice  in  all  cases 
of  necessary  repairs  at  a  foreign  port,  the  underwriter  being 
of  course  entitled  to  deduct  his  thirds.' 

In  one  case  in  the  United  States  where  full  repairs  might 


^  2  Phillips,  no.  1434.  According 
to  this  learned  writer  the  practice  of 
deducting  from  the  gross  repairs  is 
gaining  ground  in  the  States,  ibid. 

'  Benecke,  Pr.  of  Indem.  458. 

s  2  Phillips,  Ins.  no.  1432. 

*  Orrocks  v.  Commonwealth  Ins. 
Co.,  18  Pickering's  R.  151,  sed  contra. 
**  In  case  of  a  partial  loss,  where  money 
is  taken  up  on  bottomry,  the  under- 


wi-iters  have  nothing  to  do  with  the 
bottomry  bond,  but  are  simply  bound 
to  pay  the  partial  loss,  including  their 
share  of  the  extra  expenses  of  obtaining 
the  money  in  that  mode  as  a  part  of  the 
loss/'  per  Story',  J.  in  Bradley  v.  Mary- 
land Ins.  Co.,  1'2  Peter's  Sup.  Court 
R.  405, 400. 

'  1  Magens,  64,  and  ease  xx.  p.  255. 

*  Benecke,  Pr.  of  Indem.  459 — 461. 
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Lave  been  made  abroad,  but  at  an  expense  much  greater  Where  terapo- 
than  they  would  have  cost  at  home,  and  the  master  chose  to  only  are  maHe 
pursue  his  voyage  with  temporary  repairs  merely,  the  cost  of  p^,.^^  oreign 
such  temporary  repairs,  and  also  the  subsequent  permanent 
repair  rendered  necessary  after  the  ship's  arrival  in  her  home 
port,  were  both  included  in  the  particular  average.^     Even 
though  the  underv^Titers  refuse  their  assent  to  the  repairs 
being  done  in  a  particular  way,  yet  the   assured   may,  it 
seems,  proceed  with  such  repairs,  and,  if  necessary,  and  done 
properly,  the  underwriters  will  be  liable.' 

Goods  necessarily  sold  in  a  port  of  distress  to  defray  the  Cost  of  re- 
cost  of  repairing  the  ship,  are  to  be  paid  for  according  to  boM  for  repair 
their  clear  value  at  the  port  of  destination,  and  if  they  sold  «fs^»P"»a^O" 
for  a  higher  price  than  they  would  have  fetched  at  this  latter 
poll,  the  freighter  by  properly  declaring   may  recover  the 
larger  sum.* 

In  adjusting  a  loss  on  ship  by  repairs  thus  defrayed  from 
a  sale  of  goods,  the  practice  in  the  United  States  is  to  deduct 
thirds  both  from  the  cost  of  the  repairs,  and  also  from  the 
difference  between  what  the  goods  sold  for  in  the  port  of 
distress,  and  that  which  they  would  have  sold  for  in  the  port 
of  destination.* 

If  a  ship  have  been  actually  repaired  in  a  port  of  distress,  Expense  of  re- 
and  be  afterwards  totally  lost  before  arriving  at  her  port  of  made^^n*©^ 
destination,  the  cost  of  such  repairs  may  be  recovered  cumu-  ^^^  ^^^* 
latively  in  addition  to  the  total  loss,  either  qitd  average,  or 
as  money  laid  out  and  expended  in  labouring  for  the  safe- 
guard  and  recovery  of  the  ship  under  the  general  printed 
clause  in  the  policy.*     But  this  rule  applies  only  to  repairs 


1  Brooks  V.  Oriental  Ins.  Co.,  7 
Pickering,  159. 

'  Walker  v,  Louisiana  Ins.  Co.,  9 
Ifartin'a  R.,  N.  S.  276. 

'  See  Maclachlan,  Shipping,  372, 
S73;  Atkinson  v.  Stephens,  7  Exch. 
667;  Richardson  r.  Nourse,  3  B.  & 
Aid.  237. 

*  Depau  V.  Ocean  Ins.  Co.,  5  Co  wen's 
R.  63. 

*  Le  Cheminant  v.  Pearson,  i  Taunt. 


367.  The  former  is  surely  the  proper 
mode  of  Liying  the  claim ;  I  should 
not  like  to  say  the  latter  is  wrong, 
knowing  what  opinions  I  have  heard 
expressed  at  the  bar ;  but  it  seems 
very  important  to  use  a  clause  in  an 
instrument  according  to  the  intention 
of  the  parties  to  it,  that  intention  on 
this  instrument  obviously  having  no 
reference  except  to  the  salvage  in  case 
of  a  total  loss. — Ed. 
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actually  made ;  hence,  where  a  ship  put  back  twice  in  dis- 
tress, and,  on  the  first  occasion,  was  actually  re-coppered,  but 
on  the  second  occasion  was  only  surveyed,  and  not  repaired, 
and  in  the  course  of  the  survey  some  of  her  waJes,  &a,  were 
necessarily  removed,  in  order  to  examine  her  timbers,  and 
never  replaced,  but  sold,  with  the  rest  of  the  ship,  as  wreck, 
it  was  held,  that  the  cost  of  re-coppering  might  be  recovered 
in  addition  to  a  total  loss,  but  not  the  estimated  expense  of 
replacing  the  wales.*  If  after  a  partial  loss,  unrepaired,  the 
ship  is  totally  lost,  there  is  no  right  of  recovery  except  for 
the  total  loss ; '  but  there  is  such  a  right  in  respect  of  the 
average  loss,  if  the  ship  be  sold  imrepaired ; '  in  the  former 
case  there  is  no  injury  to  the  assured  beyond  the  total  loss ; 
in  the  latter,  the  injury  by  the  average  loss  remains.* 


Adjastment  on 
fi-eigbt,  profits. 

Bole. 


/ 


Rnle  for  ouly 
part  of  fall 
iutended  cargo. 


The  rule  for  adjusting  a  partial  loss  on  freight  is  very 
simple.  Where  the  sum  insured,  or  the  valuation  in  the 
policy,  is  less  than  the  value  of  the  interest  at  risk,  the 
underwriter  pays  the  same  proportional  part  of  the  loss,  that 
the  sum  insured,  or  the  valuation  in  the  policy,  is  of  the 
value  of  the  freight :  if  the  sum  insured,  or  the  valuation  in 
the  policy  equals  the  value  of  the  interest,  then  he  pays  the 
whole  of  the  loss.* 

Freight  is  generally  insured  in  valued  policies,  and  when 
this  is  so,  the  valuation  in  the  policy  is  the  sole  basis,  on 
which  to  calculate  the  amount  of  indemnity  the  underwriter 
has  to  pay,  except  in  the  case  where  only  part  of  the  full 
cargo  to  which  the  valuation  was  intended  to  apply  is  on 
board,  or  contracted  for  at  the  time  of  loss.  In  such  cases, 
as  we  have  already  seen,  the  underwriter  can  only  be  called 
on  to  pay  upon  such  proportion  of  the  value  in  the  policy,  as 
the  part  of  the  cargo  on  board  or  contracted  for  at  the  time 
of  loss  beai*s  to  the  full  intended  cs^rgo.* 


1  Stewart  v.  Steele^  5  Scott's  N.  R. 
927. 
'  Livie  V.  Janson,  12  East.  648. . 
'  Knight  r.  Faith,  16  Q.  B.  649. 


*  See  per  Lord  Campbell  in  Knight 
o.  Faith,  15  Q.  B.  649,  668. 

*  2  Phillips,  Ins.  DO.  1454. 

*  Forbes  r.  Aspinall,  13  East,  823; 
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In  open  policies  on  freight  the  loss  by  the  general  usage  ^" 
of  Lloyd's  is  adjusted  upon  the  gross,  and  not  upon  the  net,  ac 
proceeds  of  the  freight  at  the  port  of  destination  ;  and  this 
usage,  though  considered  inconsistent  with  sound  principle, 
has  been  sanctioned  and  acted  upon  by  the  Court  of  Common 
Pleas.*  If,  in  an  open  policy  on  freight,  only  part  of  the 
cargo  be  on  board  or  contracted  for  at  the  time  of  loss,  and 
this  part  be  totally  lost,  the  underwriters  can  only  be  called 
upon  to  pay  the  actual  amount  of  freight  on  the  goods 
actually  lost,  together  with  premiums  and  costs  of  insurance.' 
In  fact,  in  such  cases  the  underwriters,  whether  in  a  valued 
or  open  poUcy,  adjust  as  for  a  total  loss  of  part  of  the  freight, 
paying  the  same  propoilion  of  the  sums  for  which  they  have 
subscribed  the  policy,  as  the  freight  of  the  goods  lost  bears 
to  the  full  freight,  which  would  have  been  earned,  had  the 
whole  intended  cargo  been  loaded,  and  all  arrived. 

Where  the  original  ship  is  disabled,  and  goods  are  sent  on  Fi 

go 

at  a  lower  rate  of  freight,  the  loss  thus  occasioned  is  adjusted 
in  the  United  States  as  a  salvage  loss,  i.e.,  the  underwriter 
pays  the  whole  amount  of  the  insurance,  and  puts  into  his 
pocket  the  excess  of  the  freight  due  under  the  charter-party 
over  the  expense  of  forwarding  the  goods.' 

Where,  as  is  frequently  the  case  in  the  United  States,  it  is  Ac 
agreed  to  adjust  an  average  loss  on  profits  at  the  same  rate  pa 
as  on  the  goods  out   of  which  they  are  to  arise,  and  the  ^^' 
goods  arrive  sea-damaged,  or  part  of  them  is  totally  lost,  this 
is  adjusted  as  an  average  loss  on  profits  pro  tanto  ;*  and  the 
rule  there  is  the  same,  where  part  of  the  goods,  owing  to  the 
decay  produced  by  sea-damage,  are  necessarily  sold,  or  thrown 
overboard  in  the  course  of  the  voyage.* 

Tobin  V.  Harford,  13  C.  B.  N.  S.  791  ;  326. 

82  L.  J.  (C.  P.)  134;    in   error,  34  »  2  Phillips,  Ins.,  no.  1441,  citing 

L.  J.  (C.  P.)  87.  Coffin  v.  Storer,  5  Mass.    Rep.  252  ; 

>  Palmer  v.  Blackbume,  1  Biug.  61  Searle  v.  Scovell,  4  Johns.  Ch.  C.  218. 

'  Forbes  v.   Cowie,   1    Camp.  520.  "•  2  Phillips,  Ins.,  no.  1474. 

Per  Lord  Ellenborough  in  13    East,  *  Ibid. 
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General  doctrine 
of  total  and  con- 
Btrnotire  loss. 


How  dis- 
tingiiished. 


Total  and  ConstrnotiTe  loss 
distingnished 

Abandonment     . 
entire  and  absolute 
hj  whom  to  be  made 
form  of  notice     .         • 


850 
850 
852 
853 
855 
856 


Abandonment — ^time  for  notice  .  858 
accepted  .  .  .  ,  .  861 
revoked  or  waived  .  .  •  863 
transfers  the  salvage  ...  866 
dnties  of  master  nnder      .         .875 

Aggregation  of  losses       •         •     .  878 


A  TOTAL  loss,  in  Insurance  Law,  is  one  on  account  of 
which  the  assured  is  entitled  to  recover  from  the  underwriter 
the  whole  amount  of  his  subscription.  It  is  either  absolute 
or  constructive. 

An  absolute  total  loss  takes  place  when  the  subject  insured 
wholly  perishes,  or  its  recovery  is  rendered  irretrievably 
hopeless.'  A  constructive  total  loss  takes  place  when  the 
subject  insured  is  not  wholly  destroyed,  but  its  destruction  is 
rendered  highly  probable,  and  its  recovery,  though  not  utterly 
hopeless,  is  either  exceedingly  doubtful,  or  too  expensive  to 
be  worth  the  attempt. 

An  absolute  total  loss  entitles  the  assured  to  claim  from 
the  underwriter  the  whole  amount  of  his  subscription.  A 
constructive  total  loss  entitles  him  to  make  such  claim,  on 
condition  of  giving  notice  of  abandonment  of  all  right  and 
title  to  any  part  of  the  property  that  may  still  exist  or  may 
still  be  recovered. 

Whilst  these  things  are  thus  distinguished  and  distinguish- 
able, it  is  yet  to  be  borne  in  mind  that  a  constructive  total 


'  La  perte  r^lle  est  TaDdantiiBse-     choses  assur^es ;  Boulay-Paty  on  Eme- 
ment  ou   la   privation  effective  des     rigon,  vol.  iL  p.  217. 


CHAP.  VI.]  TOTAL  LOSS. 

loss  is  as  much  a  total  loss  in  law  as  if  the  subject  of  insur- 
ance had  been  actually  annihilated.  A  policy,  therefore, 
arrainst  "total  loss  only,"  covers  a  constructive  total  loss  also, 
nnless  the  parties  if  they  intend  to  exclude  this  do  so  by 
some  such  words  as  "without  benefit  of  abandonment."^ 

The  practical  distinction  between  cases  of   absolute  and  l^ 

constructive  total    loss    is   very    clearly   illustrated    in    the 

following  passages,  from  the  judgment  of  Lord  Abinger,  in 

the  leading  case  of  Roux  v.  Salvador  : — "  The    underwriter 

engages  that  the  subject  of  insurance  shall  arrive  in  safely 

at   its   destined   termination.      If,   in   the   progress   of    the 

voyage,  it  becomes  totally  destroyed  or  annihilated,  or  if  it 

l)e  placed,  by  reason  of  the  perils  against  which  he  insures, 

in  such  a  position  that  it  is  wholly  out  of  the  power  of  the 

assured  or  of  the  underwriter  to  procure  its  arrival,  he  is 

bound  by  the  very  letter  of  his  contract  to  pay  the  sum 

insured." 

"  But  there  are  intermediate  cases  ;  there  may  be  a  capture 
which,  though  primA  facie  a  total  loss,  may  be  followed  by  a 
re-capture,  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention,  which  may  speedily 
terminate,  or  may  last  so  long  as  to  end  in  the  impossibility 
of  bringing  the  ship  or  the  goods  to  their  destination.  There 
may  be  some  other  peril  ^yhich  renders  the  ship  innavigable, 
without  any  hope  of  repair,  or  by  which  the  goods  are  partly 
lost,  or  so  damaged  that  they  are  not  worth  the  expense  of 
bringing  them,  or  what  remains  of  them,  to  their  destination." 
"  In  all  these,  or  any  similar  cases,  if  a  pinident  man,  not 
insured,  would  decline  any  fui*ther  expense  in  prosecuting  an 
adventure,  the  termination  of  which  will  probably  never  be 
successfully  accomplished,  a  party  insured  may,  for  his  own 
benefit,  as  well  as  that  of  the  underwriter,  treat  the  case  as 
one  of  a  total  loss,  and  demand  the  full  sum  insured.  But  if 
he  elects  to  do  this,  as  the  thing  injured,  or  a  portion  of  it 
still  exists,  and  is  vested  in  him,  the  very  principle  of  indem- 
nity requires  that  he  should  nmke  a  cession  of  all  his  right 


»  Adams  v.  McKenzie,  32  L.  J.  (C.  P.)  92. 

3  I  2 


852 


ABANDONMENT 


[part  til 


to  the  recovery  of  it,  and  that,  too,  within  a  reasonable  time 
after  he  receives  the  intelligence  of  the  accident,  that  the 
underwriter  may  be  entitled  to  all  the  benefit  of  what  may 
Btill  be  of  any  value,  and  that  he  may,  if  he  pleases^  take 
measures,  at  his  owq  cost,  for  realising  or  increasing  that 
value.  In  all  these  cases,  not  only  the  thing  insured,  or  part 
of  it,  is  supposed  to  exist  in  specie,  but  there  is  a  possibility, 
however  remote,  of  its  arriving  at  its  port  of  destination,  or, 
at  least,  of  its  value  being  in  some  way  affected  by  the 
measures  that  may  be  adopted  for  the  recovery  or  preserva* 
tion  of  it." 

"  If  the  assured  prefers  the  chahce  of  any  advantage  that 
may  result  to  him  beyond  the  value  of  the  thing  insured,  he 
is  at  liberty  to  do  so ;  but  then  he  must  also  abide  the  risk 
of  the  arrival  of  the  thing  in  such  a  state,  as  to  entitle  him 
to  no  more  than  a  partial  loss.  If,  in  the  event,  the  loss 
should  become  absolute,  the  underwriter  is  not  the  less  liable 
upon  his  contract,  because  the  assured  has  used  his  own 
exertions  to  preserve  the  thing  insured,  or  has  postponed  his 
claim,  till  that  event  of  a  total  loss  has  become  certain, 
which  was  uncertain  before."' 


Abandonment. 


Abandonment,  therefore,  is  the  act  of  cession,  by  which 
in  cases  where  the  loss  or  destruction  of  the  property,  though 
not  absolute,  is  highly  imminent,  or  its  recovery  is  too 
expensive  to  be  worth  the  attempt,  the  assured,  on  condition 
of  receiving  at  once  the  whole  amount  of  the  insurance, 
relinquishes  to  the  underwriters  all  his  property  and  interest 
in  the  thing  insured,  as  far  as  it  is  covered  by  the  policy, 
with  all  the  claims  that  may  ensue  from  its  ownership,  and 
all  the  profits  that  may  arise  from  its  recovery.* 


^  Per  Lord  Abinger  in  Rous  v. 
Salvador,  8  Bing.  N.  C.  286,  287. 

s  Emerigon  thus  defines  it :  L'aete 
par  lequel  Tassur^  quitte  et  d6laiB8e 
auz  aasureursjles  droits,  noma,  raiaons, 
et  actions  de  propri^t^  qu'U  a  en  la 


chose  assur^e,  c.  zvii.  vol.  iL  p.  205. 
The  earliest  and  best  exposition  of 
the  true  nature  of  abandonment  is  to 
be  found  in  Le  Guidon,  Chap.  vii.  art 
1 ;  and  see  the  note  thereon  in  2  Par- 
dessus,  des  Lois  Mar.  400.    The  sum 


CHAP.  VI.] 


MUST   BE   ABSOLUTE. 


What  it  is  that  will  justify  an  abandonment,  in  other 
words,  what  will  amount  to  a  constructive  total  loss,  remains 
to  be  considered  in  a  subsequent  chapter  :  here  we  confine 
our  attention  to  abandonment  and  its  incidents. 


One  of  the  first  principles  in  this  branch  of  insurance  law  ^^ 
is  that  an  abandonment  by  the  assured  must  be  of  his  whole  an 
interest  in  the  thing  insured,  in  so  far  as  that  interest  is 
covered  by  the  policy.  The  extent  of  the  interest,  covered 
by  the  policy,  determines  the  maximum  quantity  which  the 
underwriter  can  claim  to  have  transferred  to  him  in  case  of 
abandonment.  But  for  the  assured,  it  is  generally,  if  not 
always,  an  important  question,  how  little  he  can  abandon 
so  as  to  serve  his  purposes,  and  satisfy  the  law.  He  can 
only  accomplish  this  by  discriminating  in  the  policy  the 
individual  subjects  of  insurance  upon  which  he  is  protecting 
his  interest  with  the  underwriter.  And  how  to  do  this,  so  as 
to  obtain  his  object,  is  the  question. 

For  instance,  if  there  be  a  single  policy  on  ship  and  cargo 
jointly,  without  distinctly  specifying  how  much  is  insured  on 
each  separately,  Emerigon  lays  it  down  that  neither  the  ship 
nor  the  cargo  can  be  separately  abandoned.*  This  also  would 
be  the  law  in  case  of  different  classes  of  merchandise  consti- 
tuting one  cargo,  and  indiscriminately  insured  for  one  gross 
sum  in  the  same  policy.'* 


of  the  whole  is  conveyed  in  the  sen* 
tenee  "  Le  ddlaissement  equipoUe  k 
UQ  transport."  In  our  law  the  opera- 
tion of  the  Registry  Act**  prevents 
thijB,  as  far  as  the  ship  is  concerned. 
"  The  abandonment  does  not  vest  the 
property.  The  Registry  Acts  prevent 
this  from  passing,  except  in  a  certain 
Way.  The  owners,  however,  become 
trustees  for  the  underwriters;"  per 
Lord  Truro,  in  the  House  of  Lords, 
Scottish  Marine  Ins.  Co.  v.  Turner, 
1  Macq.  H.  L.  Rep  312,  note.  And 
see  now  the  Merchant  Shipping  Act 
Amendment  Act,  18t>2,  25  &  26  Vict. 


c.  63,  8.  3. 

*  2  Emerigon,  c.  xvii.  s.  8,  p.  250 ; 
so  Mr.  Phillips  in  the  3d  and  4  th  ed. 
of  his  work,  no.  1660 ;  but  in  his  2nd 
ed.  it  would  seem  from  a  note  of 
Mr.  Amould  as  if  he  had  questioned 
this  position. — Ed. 

*  Est  unica  assecuratio  omnium 
mercium,  2  Emerigou,  c.  xvii.  s  8.  p. 
249.  So  in  the  United  States ;  Guer- 
lain  9.  Col.  Ins  Co.,  7  Johns.  527  ;  2 
Phillips,  Ins.,  no.  1660. 

Is  this  right  to  abandon  a  convertible 
term  in  law  with  the  right  to  claim 
for  a  total  loss  of  part  ?    Is  it  ever  so  '. 
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If,  however,  a  specific  and  distinct  sum  be  insured  on  each 
article  or  kind  of  commodity  in  the  policy, — as  lOOOi.  on  the 
sugars,  and  1000/.  on  the  indigoes, — each  may  be  abandoned 
by  itself ;  *  and  even  where  a  distinct  valuation  was  put  upon 
each  of  the  several  articles  or  kinds,  if  one  or  more  of  these 
have  not  been  at  risk,  the  latter  at  least  are  not  to  be  included 
in  the  abandonment.^  Mr.  Marshall  has  gone  further,  and 
has  laid  down  what  seems  to  be  the  law  of  this  country, — 
that  if  the  several  kinds  of  commodities  are  each  separately 
valued  in  the  policy,  they  may  each  be  separately  abandoned, 
although  a  specific  and  distinct  sum  may  not  be  insured  upon 
each.'  In  accordance  with  this  opinion,  it  has  been  ruled  in 
the  United  States  under  a  policy  on  which  one  gross  sum 
was  insured  **on  150  boxes  of  sugars  valued  at  6000/.,  5 
hamper  of  mace  valued  at  5000i.,  and  4  tons  of  log-wood 
valued  at  250/.,"  that  there  might  be  a  separate  abandonment 
of  each  article.* 

By  Mr.  Chancellor  Kent  the  rule  is  stated  in  the  following 
cautious  terms, — "  Unless  the  diflferent  sorts  of  cargo  be  so 
distinctly  separated  and  considered  in  the  policy,  as  to  make 
it  analogous  to  distinct  insurances  on  distinct  parcels,  there 
cannot  be  a  separate  abandonment  of  part  of  the  cargo 
insured.''  * 

If  there  be  two  separate  policies  on  distinct  parts  of  the 
same  cargo,  there  may  be  an  abandonment  of  either  part 
separately,  though  both  policies  are  effected  with  the  same 
set  of  underwriters.* 


Is  it  always  so  ?  For  instaace,  in  Duflf 
9.  MoKeniie,  8  C.  R  N.  S.  16,  and 
Wilkinson  v.  Hyde,  8  id.  80,  notwith- 
standing the  insurance  was  for  one 
gross  sum  under  a  single  designation 
of  "master's  effects,"— of  "goods" 
respectively,  the  warranty  to  be  free  of 
average  was  construed  divisi  of  each 
article.  Since  constructive  and  total 
loss  are  identical  in  law  (Adams  v. 
McEenzie.  82  L  J.  (C.  P.)  92),  could 
the  assured  in  these  cases  have  aban- 
doned each  article  separately  ?  If  so, 
how  far  is  this  reooncileable  with  the 


position  of  Emerigon,  supra,  note  1 1 
—Ed, 

1  2  Emerigon,  p.  249;  2  Phillips, 
Ins.,  no.  1660. 

>  Amery  v,  Rodgera,  1  Esp.  208. 

s  2  Marshall,  Ins.  612. 

^  Diedrichs  v.  Commercial  Ins.  Ca 
of  New  York,  10  Johns.  284.  Mr. 
Phillips  (vol.  ii.  no.  1661),  however, 
thinks  that  such  an  insurance  is  entire 
and  that  the  abandonment  should  be 
of  all  the  articles  together. 

»  Comm.,  voL  iii.  829. 

*  2  Emerigon,  c.  zvlL  a.  18,  p.  271. 
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Abandonment,  however,  transfers  the  interest  of  the  assured  A 
no  further  than  that  interest  is  covered  by  the  policy.^     So  ti 
clearly  is  this  the  established  rule,  that  if  the  underwriters  ^ 
demand  an  abandonment  of  more  than  is  insured,  this  pre- 
vents not  the  assured  from  abandoning  up  to  the  extent  of 
the  sum  insured,  and,  having  done  so,  recovering  as  for  a 
total  loss.*     But  even  to  this  extent  it  will  not  operate  if  part 
of  the  subject  of  insurance  have  not  been  at  risk ;  there  can 
be  no  abandonment  and  no  claim  as  to  things  included  in 
the   policy,   but   not   actually   at   risk   at   the  time  of  the 
disaster. 


As   "  every   abandonment,"   to   use   the   words   of  Valin,  B. 
"  must  be  pure  and  simple,  and  not  conditional,  otherwise  it  - 
will  not  operate  as  a  transfer  of  ownership,  which  is  of  the 
very  essence  of  abandonment,"*  it  follows  that  no  one  is  capable 
of  making  an  abandonment  who  has  not  at  the  time  of  the  loss 
an  absolute  right  of  ownership  in  the  subject  insured.     Con- 
sequently, one  with  whom  the  policy  is  deposited  as  security 
for  a  loan  cannot  give  a  valid  notice  of  abandonment  on 
behalf  of  the  owner  without  his  express  authority.*     And  so 
it  is  held  in  the  United  States,  that  the  assured,  after  aban- 
doning all  his  interest  to  one   set  of  imderwriters,  cannot 
a^ain  make  abandonment  of  the  same  interest  to  other  under- 
\iTiters.'     Or,  if  the  assured,  by  moitgaging  his   ship,    has  W 
parted  with  the  power  of  conveying  an  absolute  title,  he  can- 
not abandon  to  the  underwriters  on  ship,  and  recovers  only 
for  the  damage  actually  sustained,  as  a  partial  loss.'     Whether  C( 
the  consignee  of  a  bill  of  lading  has  this  right  depends  on 

*  4  Boulay-Paty,  Droit   Mar.   286 ;      see   Lord  Truro's    observation,  cited 
Pothier,  d' Assurance,  no.  133.  ante,  p.  853,  note. 

«  Havelock  v.   Rockwood,  8  T.  R.  *  Jardine  r.  Leathley,  32L.  J.(Q.B.) 

268.    But  such  demand  is  no  waiver  132. 

of  notice  of  abandonment,  ibid.  *  Higginson  v.  Dall,  13  Mass.  Rep. 

*  2  Emerigon.  c.  xvii.  s.  8,  250  ;  4  96. 

Boulay-Paty,  Droit  Comm.  Mar.  289.  ^  Gordon  v.  Massachusetts  Fire  and 

*  2  Valin,  liv.  3,   tit.  vi.  des  Assu*      Marine  Ins.  Co.,  2  Pickering's  (Mass.) 
ranees,   art.  60,  p.    143;    see  also  2      R.249. 

Emerigon,  c  xvii.  s.  6,  p.  231.     And 
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whether  he  has  thereby  a  right  to  the  absolute  aQd  uncondi- 
tional possession  of  the  goods.  The  question  was  looked  at 
by  Lord  Ellenborough  in  cases  which  arose  out  of  the  Ame- 
rican embargo  of  1807,  but  he  gave  no  decision  on  the  point^ 


Form  of  ooUoe  of 
abandonment 


Parmeter  v. 
Todhanter. 


Thellonon  v. 
Fletcher. 


No  precise  form  is  required  for  a  notice  of  abandonment ; 
it  is  not  even  necessary  that  it  should  be  in  writing,'  though, 
in  point  of  fact,  it  generally  is  so.  Whether  given  orally  or 
in  writing  it  is  an  indispensable  requisite,  that  it  shall  com- 
municate unequivocally,  and  in  plain  terms,  that  the  assured 
offers  to  abandon  to  the  underwriters  all  his  interest  in  the 
thing  insured.  "  The  abandonment,"  says  Lord  Ellenborough, 
"  must  be  direct  and  express,  and  I  think  the  word  abandon 
should  be  used  to  make  it  effectual."  * 

Hence,  where  the  broker  communicated  to  the  under- 
writers that  the  voyage  had  been  broken  up  by  the  capture 
of  the  ship  and  cargo,  and  requested  them  to  settle  as  for  a 
total  loss,  and  to  give  directions  as  to  the  disposal  of  the  ship 
and  cargo — Lord  Ellenborough  held  this  not  to  be  sufficient 
as  a  notice  of  abandonment.*  Lord  Kenyon  had  previously 
come  to  the  same  conclusion,  in  a  case  where  the  broker 
showed  the  underwriters  a  letter  from  the  assured,  stating 
that  the  ship  had  been  forced  ashore,  and  a  quantity  of 
sugars  damaged,  upon  which  the  underwriters  desired  that 
the  assured  would  do  the  best  he  could  for  the  damaged 
property.* 

In  a  recent  case  the  letters  of  the  captain,  a  part-owner, 
were  shown  as  they  arrived,  by  the  other  part-owners,  to  the 
underwriter,  and  among  them  one  stating  his  intention  to 


1  Conway  f;.  Gray,  10  East,  536, 
and  the  two  other  cases  there  cited, 
all  of  which  have  been  since  over- 
ruled as  to  the  principle  (not  affecting 
this  question)  involved  in  the  decision 
given,  see  Aubert  v»  Gray,  82  L.  J. 
(Q.  B.)  50. 

^  Parmeter  v.  Todhunier,  1  Camp. 
542 ;  see  also  Read  v.  Bonham,  3 
Brod.  &  B.  147.    Lord  Ellenborough 


considered  that  it  would  have  been 
well  to  prevent  oral  notices  of  aban- 
donment entirely,  but  admitted  that 
in  practice  they  were  held  to  be 
operative. 

'  Parmeter  v.  Todhtmter,  1  Camp. 
542. 

*  Ibid. 

*  Thellusson    e.   Fletcher,   1   Esp. 
72. 
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abandon,  and  that  he  had  abandoned  the  ship,  and  had  sold 
her;  and,  in  a  postscript,  adding,  "give  the  underwriters  due 
notice,"  meaning,  as  the  Court  construed  it,  of  abandonment ; 
this  was  held  to  be  sufficient  notice  of  abandonment.* 

But  though  a  demand  for  a  total  loss,  in  itself,  does  not  in  ^ 
this  country  operate  by  implication  as  a  notice  of  abandon- 
ment, yet  such  a  demand,  followed  by  payment  as  for  a  total 
loss,  is  evidence  that  an  offer  of  abandonment  had  been  made 
and  accepted.* 

In  the  United  States  the  Courts  hold,  that  where  the 
nature  of  the  transaction  is  such  as  to  leave  no  reasonable 
doubt  of  the  intention  of  the  assured  to  abandon,  and  of  that 
intention  being  understood  by  the  underwriters,  it  shall  be 
implied  that  a  proper  oflfer  of  abandonment  has  been  made, 
though  no  fonnal  notice  can  be.  proved  to  have  been  given.^ 

The  notice  of  abandonment  ought  to  contain,  or  be  accom-  T\ 
panied  with,  a  short  statement  of  the  grounds  of  abandon- 
ment, in  order  that  the  underwriters  may  determine  whether 
to  accept  it  or  not ;  and  in  the  United  States  it  has  been 
held  (but  not  in  this  country),  that  the  assured  cannot  avail 
himself  of  any  other  grounds  of  abandonment  than  those  so 
stated.^ 


>  King  V.  AValker  (in  error),  33  L. 
J.  (Ex.)  325,  reveraing  on  this  point 
the  judgment  below,  ibid.  167;  2  U. 
4  C.  384  ;  3  id.  209. 

'  Houatman   v,    Thornton,   Holt's 
K.   P.  242  ;  perhaps  evidence  rather 
of  waiver.      See  as  to  notice  of  dia- 
lionour  in  caae  of  a  bill  of  Exchange, 
Woods  V.   Dean,  32  L.  J.  (Q.  B.)  1  ; 
Cordery  v,  CoUville,  32  L.  J.  (C.  P.)  2 1 0. 
'  Thus,  in  the  Supreme  Court  of 
t.he  United  States,  a  letter  to  the  un- 
derwriters, containing  a  statement  of 
the  loss  and  subsequent  sale  of  part  of 
^he  property,  and  also  a  claim  for  the 
>>alance  of  the  amount  insured,  less 
Xhe  salvage,  was  held  to  be  a  sufficient 
notice  of  abandonment;  Patapsco  Ins. 
Co.  r.  Southgate,  5  Peter's  Sup.  Court 
K.  604  (see  the  Engliuh  case  of  King 
r.  Walker,  tuyra).   So,  ^laymeuts  made 


upon  a  claim  for  a  total  loss  have 
been  held  there  to  waive  all  defects 
and  form  of  notice;  Watson  v.  Ins. 
Co.  of  North  America,  1  Binney's  R. 
47.  So,  the  underwriters  calling  for 
papers  to  prove  a  total  loss  after 
claim  made ;  Galbraith  v,  Gracie, 
Condy's  Marshall,  388,  n.  See  the 
cases  collected  in  2  Phillips,  Ins.,  no. 
1678  et  acq. 

*  See  Suydam  v.  Marine  Ins.  Co., 
in  error,  2  Johnson,  138,  and  the 
other  cases  collected  in  2  Phillips,  Ins., 
no.  1684.  It  appears,  however,  ex- 
ceedingly doubtful  whether  this  would 
be  so  held  in  England.  With  us  the 
great  criterion  of  the  right  to  recover 
as  for  a  total  loss  is  the  state  of  the 
property  at  the  time  of  action  brought. 
Supposing  it  then  to  be  in  such  a 
state  as  to  give  a  right  to  abandon, 
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No  deed  of 
tranafer  reqaUite. 


If  notice  of  abandonment  have  been  duly  given,  a  deed  of 
cession,  or  formal  transfer,  is  unnecessary  to  enable  the 
assured  to  perfect  his  abandonment,  and  recover  as  for  a  total 
loss.  The  notice  is  a  complete  transfer  of  property,  in  case  it 
be  accepted,  or  the  loss  in  question  continue  total  down  to 
the  time  of  action  brought. 


Time  within 
which  notice  of 
abandonmeut 
must  be  given. 


The  time  is  de* 
pendeot 


on  the  intelli- 
gence  being 
certain, 


and  the  nature 
of  the  caaoalty. 


It  is  obviously  just  that  the  assured,  if  he  means  to  abandon, 
and  throw  upon  the  underwriters  the  ownership  of  the  thing 
insured,  should  give  them  notice  of  this  intention  within  a 
reasonable  time  after  receiving  intelligence  of  the  loss,  in 
order  that  they  may  take  immediate  steps  for  turning  the 
property  thus  cast  upon  their  hands  to  the  best  account.* 
The  great  practical  difficulty,  however,  has  been  to  lay  down 
any  rule  as  to  the  time  which  the  assured  shall  be  allowed 
for  making  up  his  own  mind  whether  he  will  abandon. 
According  to  the  cases  a  reasonable  time  for  this  purpose 
depends  in  some  degree  upon  the  certainty  of  the  news  of 
the  disaster,  and  upon  the  nature  of  the  casualty  itself. 

First^ — If  the  intelligence  be  certain,  and  the  disaster,  such 
as  capture,  arrest  or  detention,  one  which  is  manifestly, 
prima  facie,  a  constructive  total  loss  as  long  as  it  continues, 
notice  should  be  given  immediately  on  receipt  of  the  intelli- 
gence. Secondly — If,  on  the  other  hand,  the  information  be 
doubtful,  or  the  casualty  of  such  a  description  that  it  does 
not  necessarily,  and  per  ae,  give  a  right  to  abandon, — as  in 
the  case  of  the  stranding  or  partial  wreck  of  the  ship,  or 
the  damage  done  by  sea-water  to  perishable  goods, — the 
assured  may  wait  a  reasonable  time  for  more  accurate  infor- 
mation as  to  the  nature  of  the  loss,  or  the  actual  extent  of 
the  damage. 


the  aseured  might  recover  for  a  total 
loes,  although  the  original  ground  of 
abandonment  had  then  ceased  to  exist. 
If,  however,  the  rule  as  above  laid 
down  in  the  United  States  only  means 
that  the  grounds  stated  in  the  notioe  of 
abandonment  must  at  some  time  really 


have  existed,  and  that  unless  they 
have  done  so,  the  notice  is  invalid  ; 
the  law  here  would,  it  is  conoeived, 
be  exactly  the  same  as  it  is  there.— 
[This  requires  consideration. — Ed.] 

'  Per  Lord  Abinger  in    Roox    «. 
Salvador,  8  Bing.  N.  C.  288. 


CHAP.  Vt]  WHEN   TIMELY. 

For  these  two  purposes  alone  can  any  delay  be  allowed 
him.  He  may  not  delay  in  order  to  observe  the  state  of  the 
markets ;  neither  can  he  lie  by  and  treat  the  loss  as  an  ave- 
rage loss  until  the  recovery  of  the  property  becomes  hopeless, 
and  then  give  notice  of  abandonment.^ 

First. — Thus,  in  the  case  of  an  insurance  on  perishable  ^ 
goods,  "  free  of  average,"  the  ship  was  compelled  to  put  back  ii 
in  distress,  and,  after  two  surveys,  was  condemned  as  irrepar- 
able ;  Lord  Ellenborough  held,  that  a  notice  of  abandonment 
not  given  to  the  underwriters  till  five  days  after  the  assured 
knew  of  the  condemnation  of  the  ship,  was  too  late.*  So 
under  a  policy  on  ship,  a  delay  of  sixteen  or  seventeen  days 
elapsed  after  the  result  of  a  final  survey  was  known,  before 
notice  was  given,  and  the  notice  was  held  too  late.^ 

Again,  where  the  owner  of  an  East  India  ship,  sold  as  irre- 
parable at  Calcutta,  gave  notice  of  abandonment  three  days 
after  he  had  received  the  first  accurate  information  of  the 
loss,  that  was  held  sufiicient,  although  it  appeared  that  the 
captain  of  the  ship  had  arrived  in  London,  where  the  owner 
resided,  ten  days  previously,  and  probably  might,  but  was  not 
proved  to,  have  communicated  to  the  owner,  on  his  arrival,  the 
facts  of  the  loss.**  Lord  Ellenborough  held,  in  two  successive 
cases,  that  where  the  ground  of  abandonment  was  the  ship's 
seizure  and  detention,  the  assured  was  bound  to  give  notice 
immediately  on  first  receiving  intelligence  of  the  seizure  and 
detention,  without  lying  by  for  its  final  condemnation.* 

A  ship  having  been  compelled  by  sea-damage  in  May,  Fl 
1842,  to  put  into  the  Mauritius  to  refit,  the  master  wrote  to  his 
owners,  telling  them  of  the  damage  the  ship  had  sustained, 
of  the  necessity  for  extensive  repairs,  and  of  his  intention  to 
borrow  money  on  bottomry  for  that  purpose.  These  letters 
were  received  at  intervals  between  September  and  December, 
1842.     The  owners  wrote  in  answer  to  the  master,  approving 


»  Fleming  ».  Smith,  1   H.  L.  Caa.  ^  Aldridge  r.  Bell,  1  Stark,  498. 

514  ;    Allwood  v.   HenckeU,  1  Park,  ^  Read  r.  Bonham,  3  Br.  &  B.  147. 

Ins.  399,  400.  *  MiiUett  r.  Shedden,  13  East,  304  ; 

'  Hunt  V.  Roy.  Exch.  Ass.  Co.,  5  Mellish  r.  Andrews,  15  East,  13. 
H.  &  Sel.  47. 
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Not  the  state  of 
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of  the  course  he  proposed  to  take.  On  the  27th  of  March, 
1843,  the  ship  arrived,  and  was  at  first  taken  possession  of  on 
behalf  of  the  owners.  It  being  soon  fouQd,  however,  that 
the  cost  of  repairs  would  much  exceed  her  market  value,  the 
owners  abandoned  her  on  the  30th  of  MarcL  It  was  held, 
that  under  the  circumstances  this  abandonment  was  too  late.* 

From  these  cases,  then,  it  appears  that  in  this  country  the 
assured  is  bound  to  give  notice  of  abandonment  immediately 
on  first  receiving  certain  intelligence  of  capture,  detention, 
and  disability,  without  waiting  to  see  the  further  issue  of  the 
casualty.  In  the  United  States  the  rule  is  different,  for  if 
the  peril  be  still  subsisting  and  operating  on  the  property, 
the  assured  may  wait  for  new  circumstances,  which  are  the 
direct  consequences  of  the  peril ;  for  instance,  in  cases  of  cap- 
ture or  aiTest,  he  may  lie  by  till  he  receives  intelligence  of 
condemnation,  or  in  case  of  disability  by  stranding,  till  the 
ship  is  sold.* 

Second. — Thus,  where  some  time  was  necessarily  spent, 
after  the  ship's  arrival,  in  ascertaining  the  state  of  a  damaged 
cargo,  the  notice  of  abandonment  was  not  held  to  be  too  late 
because  postponed  till  after  such  survey  was  completed.' 

But,  although  the  notice  may  be  thus  postponed  for  the 
sake  of  investigating  the  real  state  of  the  damaged  property, 
the  privilege  extends  no  further.*  "  Let  it  not  be  supposed," 
says  Gibbs,  C.  J.  (in  the  case  just  cited,  of  Gemon  v.  Royal 
Exchange  Company),  "  that  I  accede  to  the  proposition,  that 
the  assured  may  use  this  latitude  as  an  opportunity  to  judge 
of  the  state  of  the  markets,  and,  as  the  markets  rise  or  fall,  to 
elect  whether  he  will  abandon  or  not.  He  has  no  right  to 
govern  his  conduct  by  any  such  rule ;  the  only  examination 
he  may  make  is  into  the  actual  state  of  the  cargo,  to  ascer- 
tain what  is  the  degree  of  damage,  without  reference  to  the 
state  of  the  market."  • 


1  Fleming  v.  Smith,  1  H.  of  Lda. 
Cas.  513. 

>  See  the  cases  collected  in  2 
Phillips,  Ins.,  no.  1 669  ei  aeq. 

'  Oemon  v.  Roy.  Exch.   Ass.  Co., 


2  Marsh.  R.  88 ;  &  C.,6  Taunt.  S81. 

*  Per  Dallas,  C.  J.,  in  Hudson  v. 
Harrison,  3  Brod.  &  B.  106. 

*  Oemon  v.  Royal  Exch.  A  as.  Co., 
6  Taimt.  387.    The  rule  is  the  same 


CHAP.  VI.]     IRREVOCABLE  WHEN  ACCEPTED. 

Thus,  where  the  assured  on  goods,  upon  hearing  that  they 
had  been  sold  under  a  Vice- Admiralty  decree  abroad,  for  the 
benefit  of  whom  it  might  concern,  immediately  sent  out 
powers  of  attorney  to  remit  the  proceeds  home ;  but  four 
months  afterwards,  finding  the  sales  less  productive  than  he 
expected,  gave  notice  of  abandonment ;  this  notice  was  held 
too  late.*  So,  where  a  ship,  laden  with  wheat,  was  partially 
sunk,  and  the  assured,  instead  of  abandoning  immediately 
on  receiving  this  intelligence,  first  employed  themselves  for 
nearly  a  month  after  the  loss  in  getting  out  the  wheat  on 
their  own  account,  and  then,  when  nearly  the  whole  of  it  was 
got  out,  on  finding  it  more  damaged  than  they  expected,  gave 
notice  of  abandonment ;  Lord  EUenborough  and  the  whole 
Court  held  the  notice  too  late.' 

Upon  the  same  principle,  where  the  voyage  is  delayed  or 

broken  up  but   the  property  saved,  the  owner  must   give 

notice  of  abandonment  in  the  first  instance,  and  cannot  first 

wait  to  see  wliether  he  can  prosecute  the  adventure,  and  then 

elect  to  abandon  when   he   finds   that  he  cannot.     Hence, 

where  a  ship,  in  which  oil  had  been  insured  "  from  New  York 

to  Havre,"  was  carried  into  a  British  port  and  kept  there  till 

Havre  was  declared  by  the  British  government  in  a  state  of 

blockade,  a  notice  of  abandonment  was  held  too  late  which 

was  not  given  till  five  weeks  after  the  notification  of  the 

blockade — "the  latest  event,"  Lord  EUenborough  said,  "to 

^hich  the  loss  that  gave  the  right  to  p^bandon  was  capable  of 

being  referred." ' 


The  law  of  England  agrees  with  that  of  France  and  the  Ai 


TJnited  States  in  holding  that  a  notice  of  abandonment  once 
accepted  by  the  underwriters  is  irrevocable,  unless  made 
under  a  mistake  of  fact.     So  that  in  the  case  of  Smith  v. 


in  the  United  States ;    Livermore  r.  T.  R.  608. 

Newburyport  Marine  Ins.  Co.,  1  Mass.  >  Anderson  r.  Royal  Exch.  Ass.  Co., 

B.  281.  7  Kast,  38  ;  and  see  Fleming  v.  Smith, 

»  Allwood  V.  Henckell,  1  Park,  Tns.  1  H.  L.  Cas.  613. 

899,  400  ;   S,  P.,  Mitchell  v.  Edie,  1  ^  Barker  r.  Blakes,  9  East,  283. 
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out word  or 
wilting. 


Robertson,  after  such  acceptaDce,  the  restoration  of  the  ship, 
before  action  brought,  was  held  not  to  defeat  the  right  of  the 
assured  to  recover  for  a  total  loss  in  respect  of  such  notice.* 

In  considering  what  shall  amount  to  an  acceptance,  it  is 
first  to  be  observed  that  in  England  there  is  no  established 
form  in  which  it  must  be  conveyed ;  any  verbal  or  written 
assent,  from  which  it  may  be  distinctly  inferred  that  the 
underwriters  intended  to  adopt  the  abandonment,  is  a  suffi* 
cient  acceptance.  The  evidence,  however,  must  distinctly 
show  their  acquiescence  ;  but  a  request  that  the  assured  would 
do  the  best  they  could  with  the  damaged  property  is  not  an 
acceptance,'  nor  is  mere  silence  on  receipt  of  the  notice  ;  for 
as  Story,  J.,  remarks,  "  they  are  not  bound  to  signify  their 
acceptance :  if  they  say  and  do  nothing,  the  proper  conclu- 
sion is,  that  they  do  not  mean  to  accept."  * 

Yet  it  is  not  necessary  that  the  underwriter  should  express 
his  assent  to  the  abandonment  either  in  word  or  writing ;  his 
acceptance  may  be  inferred  from  his  acts,  when  they  are  such 
as  naturally  would  lead  the  assured  to  infer  that  the  aban- 
donment is  acquiesced  in,  and  to  act  accordingly.  Thus  the 
assured  in  a  cargo  of  wines,  on  receiving  advice  that  the  ship 
which  carried  them  was  stranded  and  paitially  sunk  with  the 
wines  on  board,  sent  immediate  notice  of  abandonment  to  the 
underwriters,  who  thereupon  directed  the  assured  to  do  the 
best  for  all  parties,  and  then  took  no  further  step  till  two 
months  afterwards,  when,  just  as  the  wines  were  about  being 
sold  by  public  auction,  they  interfered  to  stop  the  sale.  The 
Court  held  that,  as  by  lying  by,  and  taking  no  step  for  so 
long  a  period,  they  had  induced  the  assured  to  believe  that 
the  abandonment  was  acquiesced  in,  they  must  be  considered 
to  have  accepted  it,  and  could  not,  therefore,  defend  them- 
selves against  a  claim  for  a  total  loss.*    So,  wherever  the 


1  Smith  V,  Robertson,  2  Dow*8  P. 
C.  474 ;  see  also  Hudson  v.  Harrison, 
8  Brod.  k  B.  153.  The  effect  of  an 
acceptance  is  well  expressed  by  Boulaj- 
Patj :  '*  Par  leur  acceptation  volon- 
taire,  11  s'est  fait  un  pacta  entre  lea 
partieequi  a  tout  tennin^."  4  Boulay- 


Paty,  Droit  Mar.  880. 

'  Thellusaon  v.  Fletcher,  1  Esp.  72. 

'  Per  Story.  J.,  in  Peel©  v.  Mer- 
chants' Ins.  Co.,  8  Mason's  R.  27. 

*  Hudson  V.  Hamson,  8  Brod.  k,  B. 
97  ;  6  Moore,  288. 


CHAP.  VI.]  WHEN   REVOKED. 

unJei'writers,  after  receiviug  notice  of  abandonment,  do  any 
act  in  consequence  thereof,  which  could  be  justified  only 
under  a  right  derived  from  it,  such  act  has  been  held  in  the 
United  States  to  be  itself  decisive  evidence  of  an  acceptance.* 

There  is  no  fixed  rule  in  England  as  to  the  time  within 
which  an  acceptance  should  be  made.  Lord  Eldon,  in  Smith 
V,  Robertson,  seemed  to  consider  that,  as  the  assured  was 
bound  to  make  his  election  at  once  to  abandon,  there  was  "  a 
corresponding  obligation  "  on  the  part  of  the  underwriter  "  to 
accede  to  the  abandonment  de  presently'^  "evidently  show- 
ing," says  Park,  J.,  "  that  he  thought  the  underwriter  should 
say,  at  the  earliest  opportunity,  whether  he  will  accept  the 
abandonment  or  not."  ^ 

The  i*ule,  in  fact,  seems  to  be,  that  the  underwriter,  if  he 
means  not  to  accept  the  abandonment,  should  make  known 
his  intention  as  soon  as  he  has  had  reasonable  time  and  op- 
portunity for  informing  himself  of  the  state  of  the  damaged 
property,  and  before  the  assured,  in  consequence  of  his  silence, 
can  fairly  have  been  led  to  conclude  that  he  acquiesces  in  the 
abandonment.* 


Tl 
ce 


ac 


A  notice  of  abandonment,    once  accepted,  is  irrevocable,  R< 
except  by  the  mutual  consent  of  the  parties  ;  if  not  accepted,  do 
it  is  defeasible  either  by  the  subsequent  restoration  of  the  "^^ 
proj)erty  before  action  brought,  or  by  acts  on  the  part  of  the 
assured  clearly  showing  that  he  himself  waives  his  right  to 
insist  on  it,  by  treating  the  loss  as  partial,  and  not  total. 

No  waiver,  however,  can  be  infeiTed  from  any  acts  done  by  In 
the  master,  while  acting  as  agent  of  both  parties,  and  for  the 
lienefit  of  all  concerned,  in  attempting  to  recover  or  repair 


1  Per  Story,  J.,  in  Peele   v.  Mer-  *  Hudson  v.  Harrison,  3  Brod.  &  B. 

chants'  Ins.   Co.,  3  Mason's  Rep.  27 ;  97  ;  6  Moore.  288. 

^nd  see  cases  cited  in  2  Phillips,  Ins.,  The  prudent  rule  of  practice  for  the 

Xio.  1693.  assured  in  case  of  silence  on  the  part 

*  In  Smith  v.  Robertson,  2    Dow,  of  the  insurer,  is  to  assume  that  the 

479.  abandonment  is  not  accepted,  and  to 

'  Per  Park,  J.,  in  Hudson  v.  Har*  proceed  with  all  diligence  to  secure 

«*ison,  3  Brod.  &  B.  108.  his  Tights,— Ed, 
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the  damaged  property.  But  if  the  master  appears  to  have 
been  acting,  not  as  the  agent  of  both  parties,  and  for  the 
benefit  of  all  concerned,  but  under  the  directions,  or  for  the 
Or  of  the  assured,  benefit,  of  the  assured  exclusively, — or  if  the  acts  and  inter- 
ference of  the  assured  with  the  use  and  management  of  the 
subject  insured  be  such  as  manifestly  to  show  that  he  in- 
tended to  act  for  his  own  interest  as  owner,  and  not  for  the 
benefit  of  the  underwriters,  there  appears  little  doubt  that 
such  acts  and  interference  would  operate  as  a  waiver  of  his 
notice  of  abandonment.^ 

Such  dealings,  however,  of  the  master  or  of  the  assured 
with  the  abandoned  property,  to  have  this  eflfect,  must  un- 
equivocally amount  to  acts  of  ownership.  Thus  where,  on 
receiving  intelligence  that  their  ship  and  cargo  had  been 
carried  by  a  mutinous  crew  into  Barbadoes,  and  that  the 
government  agent  there  had  sold  the  cargo,  but  not  the  ship, 
the  assured  in  this  country  immediately  gave  notice  of  aban- 
donment, and  then  wrote  to  the  agent  at  Barbadoes,  directing 
him  to  sell  the  ship  also,  and  remit  the  proceeds  of  the  sale 
both  of  ship  and  cargo  to  England,  "  as  otherwise,  they  (the 
assured)  could  not  settle  with  the  underwriters."  This  was 
held  in  the  House  of  Lords  not  to  be  a  waiver  of  the  previous 
notice  of  abandonment.' 

So,  where  a  ship  was  brought  into  her  home  port  in  such  a 
disabled  state,  that  she  was  a  mere  congeries  of  planks,  and 
being,  on  survey,  found  irreparable,  except  at  a  cost  which 
would  have  exceeded  her  repaired  value,  was  sold  by  the 
assured,  after  notice  of  abandonment,  without  the  concurrence 
of  the  underwriters :  this  seems  to  have  been  admitted  not  to 
be  a  waiver  of  the  abandonment.' 

So,  in  the  United  States,  where  the  assured,  after  the 
underwriters  had  refused  to  accept  a  notice  of  abandonment 
made  on  good  grounds,  sold  the  ship,  under  cii'cumstances 

1  So  decided  in  the  United  States  849. 

in  Columbian  Ins.  Co.  v.  Ashby  and  *  Allen    v.  Sugrue,  Dans,    k    LL 

Stribling,  4  Peter's  Sup.  Court  Kep.  190,  note  (a) ;   and    see   Stewart  r. 

189.  Greenock  Mar.  Ins.  Co.,  2  H.  L.  Caa. 

«  Brown  r.  Smith,  1  Dow  P.  C.  169. 
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that  justified  the  sale,  not  for  his  own  benefit,  but  for  that  of 
all  concerned,  this  was  held  no  waiver  of  his  notice.*  Where, 
on  the  contrary,  he  sold  her  for  his  own  benefit,  this  was 
considered  as  a  cleai'  case  of  waiver ;'  so,  where  he  bought 
her  in  at  the  sale,  and  then  despatched  her  on  another  voyage.' 
In  one  American  case.  Story,  J.,  laid  it  down,  that  if  the 
assured,  after  notice  of  abandonment,  were  to  proceed  to 
repair  the  ship  without  consulting  the  underwriters,  that 
would  be  a  waiver  of  the  notice  ;  for  the  reasonable  inference 
would  be,  that  the  assured,  in  such  case,  was  repairing  her 
for  his  own  benefit.*  The  same  point  was  decided  in  the 
Supreme  Court  of  Error  in  New  York,  where  a  master,  acting 
as  agent  for  the  owners,  repaired  at  the  Isle  of  France  a  ship 
which  had  been  abandoned  by  the  assured  at  New  York  on 
first  hearing  of  the  casualty.* 

It   has    been    aaseited   by   Valin,  that,  if  the  ship,  after  M 
abandonment,  be  repaired  and  restored  to  her  former  state  "^ 
by  the  labour  of  the  underwriters,  they  will  have  a  right  to  ^^ 
compel  the  assured  to  take  his  ship  again,  notwithstanding 
the  abandonment,  provided  they  have  not  voluntarily  settled 
as  for  a  total  loss,  and  have  acted,  in  repairing  the  ship,  under 
protest,  against  the  validity  of  the  abandonment.'     Emerigon 
denies  this  position,'  and  apparently  on  good  grounds,  since 
to  admit  such  right  would  be  to  introduce  a  new  element  of 
uncertainty  and  confusion  into  the  law  of  abandonment 

A  similar  question  has  been  raised  in  the  United  States, 
and  the  result  of  the  authorities  seems  to  be,  that  it  may  be 


1  Walden  r.  Phosniz  Job.  Co.,  5 
Johmon,  New  York  Rep.  510. 

'  Abbott  9.  Sebor,  8  Johnson  C, 
45;  Bee  2  PhilUpe,  InB.  no.  1699  el 
•eq. 

*  Ogden  «.  Fireman  Ina.  Co.,  10 
JoknioD,  R.  177  ;  and  5.  C,  in  error, 
12  ibid.  25. 

^  See  Peele  v.  Mercb&nta'  Ins.  Co., 
9  tfaeon,  R  27. 

*  Dickey  v.  American  Ins.  Co.,  3 
^end.  658,  cited  2  PhillipH,  Inn.  no. 
1701.    The  learned  author  adda  "  by 


repairing,  the  loss  ceases  to  be  a  total 
one.  Making  an  abandonment,  and 
proceeding,  at  the  same  time,  to  repair 
involves  an  inconsistency,  since  by  the 
abandonment  the  assured  declares  the 
ship  to  belong  to  the  underwriter, 
and  by  repairing  any  further  than 
merely  to  preserve  the  ship  from  de- 
struction he  makes  it  his  own." 

•  2  Valin,  Comm.,  li^.  iiL  tit.  vi. 
det  Amurance$^  art.  60,  p.  144. 

"*  2  Emerigon,  c.  zvii.  s.  6,  p.  231. 
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[part  in. 


an  element  in  considering  whether  the  assured  had,  in  the 
first  instance,  a  right  to  abandon,  yet  it  will  not,  after  valid 
abandonment,  devest  his  right  to  recover  as  for  a  total  losa' 


Valid  abftndon- 
meut  transfers 
the  ownership. 


From  the  mo- 
ment  of  the 
caaaalty. 


A  salrage  loss. 


The  effect  of  a  valid  abandonment  is  to  transfer  the  whole 
interest  in  what  remains  of  the  thing  insured,  so  far  as  it  is 
covered  by  the  policy,  together  with  all  the  rights  and  liabili- 
ties arising  out  of  its  ownership,  from  the  assured  to  the 
underwriter,  in  proportion  to  the  amount  of  their  several 
subscriptiona'  And  this  transfer,  according  to  what  seems  to 
be  the  true  principle,  is  retrospective,  operating  from  the 
moment  of  the  casualty  which  gave  the  right  to  abandon.' 

The  thing  insured  whe^  thus  transferred  by  abandonment 
to  the  underwriter  is  called  the  salvage,  and  the  losses,  which 
give  the  right  of  abandonment,  salvage  losses  or  total  losses^ 
with  benefit  of  salvage.*    The  effect  of  abandonment  is  not- 


1  See  the  cases  collected  and  com- 
mented on  in  2  Phillips.  Ins.  no. 
1656  et  seq.  and  no.  1706,  and  es- 
pecially the  judgment  of  Story,  J.,  in 
Peele  v.  Merchants'  Ins.  Co.,  ibid.  no. 
1693. 

*  Le  delaissement  ^quipolle  It  un 
transport.  (Le  Qoidon,  cap.  vii).  Etre 
translatif  de  propri6t6  est  de  Tessence 
du  d6lai8sement.  (2  Valin,  liv.  iii.  tit. 
TL  det  AauraneeSf  art  60,  p.  144 ;  2 
Emerigon,  c.  xvii.  s.  6,  p.  180;  4 
Boulay-Paty,  Mar.  875.)  L'assur^ 
quitte  et  ddlaisse  aux  aasureurs  ses 
droits,  noms,  raisons,  et  actions  qu'il 
H  en  la  marchandise  charged.  (Le 
Guidon,  ubi  tupreL)  L'sasureur  est 
subrog^  &  tous  les  droits  de  Tassur^, 
car,  en  acquerant  la  chose,  11  aoquiert 
aussi  tous  les  accessoires.  (3  Pardessus, 
Droit  Comm.  426.)  As  far  as  aban- 
donment of  ship  in  this  country  is 
concerned,  the  generality  of  this  doc- 
trine must  be  regarded  as  controlled 
by  the  operation  of  the  Registry  Acta. 
Per  Lord  Truro,  1  Maoqueen's  H.  L. 
Caa.  842.     See  ante,  p.  858,  note. 


s  Emerigon  goes  further,  and  la; 
it  down  that  abandonment  operates 
a  transfer  of  the  whole  interest  of  th< 
assured  to  the  underwriter,  not  onl; 
from  the  moment  of  the  loss,  but  f roi 
the  commencement  of  the  risk  (des  1 
principe)  c.  xvii.  s.  6,  p.  232,  and  a  9, 
p.  255).  The  Code  de  Commerce  ( 
885)  declares  the  salvage  vested  in  th 
underwriters  from  the  period  of  the 
abandonment  (de  T^poque  du  delaisse- 
ment), which  Boulay-Paty  explains 
as  meaning  from  the  time  at  which 
notice  of  abandonment  is  given  (dis 
le  moment  de  la  signification).  (Droit 
Mar.,  torn.  iv.  p.  377.)  In  the  United 
States  it  is  oonclusiyely  settled  that 
the  moment  of  the  loss,  and  not  the 
commencement  of  the  risk,  is  the  time 
from  which  the  transfer  takes  eflfect. 
Coolidge  V.  Gloucester  Marine  lua. 
Co.,  15  Pickering's  Rep.  346,  cited  2 
Phillips,  Ins.  no.  1708.  In  English 
law  the  same  rule  holds  good. 

4  An  ill-chosen  term,  as  it  tends  to 
produce  a  confusion  between  the  pro- 
perty saved  in  cases  of  abandonment^ 
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only  to  transfer  the  remains  of  the  abandoned  property,  but 
also  to  clothe  the  underwriter  from  the  moment  of  loss  with 
all  the  rights  and  all  the  responsibility  of  ownership.^ 


Upon  this  principle  it  has  been  decided,  that  where  under-  ^^ 
writers  had  paid  a  total  loss  on  British  ships  captured  by  the 
Spaniards,  they  were  entitled,  as  salvage,  to  the  proceeds  of 
Spanish  ships  captured  by  way  of  reprisals,  and  distributed  by 
the  British  goverament  amongst  the  assured  f  so  the  under- 
writers on  freight  are  entitled,  after  abandonment,  to  the 
benefit  of  other  freight  earned,  instead  of  that  insured,' 
provided  the  ship  is  not  herself  abandoned  to  other  under- 
writers, since  in  that  case  the  latter  are  the  persons  solely 
entitled  to  freight  pending,  and  subsequently  earned.* 

If  there  be  no  freight  pending  up  to  the  time  of  the  loss, 
as  in  case  of  the  owner  of  ship  being  owner  of  the  cargo, 
the  abandonees  of  ship  are  only  entitled  to  freight  for  the 
use  of  the  ship  after  the  time  when  it  becomes  theirs.'  After 
abandonment  for  damage  arising  from  collision  caused  by  the 


and  the  suras  paid  aa  a  reward  to 
thoae  who  have  saved  or  rescued  it, 
which  are  also  called  salvage. 

I  Miller  v.  AVoodfall,  8  E.  &  B.  493  ; 
in  which  the  owner  of  ship  being  owner 
of  cargo  also,  and  having  abandoned 
ahip  only,  was  sued  for  freight  from 
the  commencement  of  the  voyage, 
but  aa  the  Court  were  of  opinion 
under  the  circumstances  that  no 
freight  was  pending,  they  held  him 
liable  for  something  in  the  nature  of 
freight  for  the  use  of  the  ship  from 
the  time  of  the  casualty. 

The  rule  that  an  abandonment  to 

the  underwriter  on  ship  vests  in  him 

the  whole  freight  in  course  of  being 

earned  at  the  time  of  the  casualty,  is 

not  inconsistent  with  the  position  in 

the  text ;  for  a  transferee  of  ship  by 

bill  of  sale,  executed  at  the  moment 

of  the  loss,  would  be  equally  entitled 

to  the  whole  freight  then  pending  and 

in  the  course  of  being  earned  under 

an  entire  contract.     See,  as  to   this, 


Stewart  v.  Greenock  Mar.  lua.  Co.,  2 
H.  L.  Cas.  159,  and  the  observations 
of  Lord  Truro  in  Scottish  Mar.  Ins. 
Co.  V.  Turner,  1  Macqueen's  H.  L. 
App.  342. 

^  Randall  v.  Cochrane.  1  Ves.  98. 
See  also  in  the  United  Stivtes  the  S.  P. 
in  Oracle  v.  New  York  Ins.  Co,  8 
Johnson,  N.  Y.  K.  183. 

'  Green  r.  Royal  Exch.  Co.,  1  Mar- 
shall, R.  447  ;  6  Taunt.  (i8  ;  S.  C.  Everth 
t?.  Smith,  2  M.  &  Sel.  372  ;  Brockel- 
bank  v.  Sugrue,  1  Mood.  &  Rob.  102. 

^  Davidson  r.  Case.  5  M.  &  Sel. 
79  ;  Miller  v.  Woodfall,  8  E.  &  B. 
493 ;  S.  a  27  L.  J.  (Q.  B.)  120 ;  and 
see  Hickie  v.  Rodocanacbi,  28  L.  J. 
(Ex.)  273,  showing  that  the  freight 
in  question  is  that  which  is  earned  by 
the  ship  abandoned,  and  not  by  another 
taken  up  by  the  master  to  supply  her 
place  under  the  charter-party. 

*  Miller   r.    Woodfall,    $upra ;   see 
Brown  v.  North,  8  Exch.  1. 
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waiTed. 


fault  of  another  ship,  the  underwriters,  in  the  name  of  the 
assured,  have  the  same  right  of  action  against  the  owner  of 
such  ship,  as  the  assured  himself  had  before  abandonment^ 
and  may  retain  of  the  proceeds  recovered  a  sum  equal  to  the 
amount  of  the  insurance  on  the  damaged  ship/  So,  in  the 
United  States,  where  the  assured,  before  abandonment,  had 
a  right  to  claim  a  general  average  contribution,  such  claim 
was  held  to  have  been  transferred  by  the  abandonment  to 
the  underwriters.' 

Of  course  the  underwriter,  by  not  accepting  the  abandon- 
ment, or  by  other  acts  of  the  like  kind,  may  lose  ail  title  to 
the  ultimate  benefit  of  salvage.  A  British  ship  and  caigo 
were  captured  by  the  Brazilian  government,  and  condemned 
as  prize  for  breach  of  blockade.  The  underwriters  who  had 
insured  the  cargo  would  not  accept  an  abandonment,  but 
compromised  the  claim  for  35  per  cent.  Some  time  after- 
wards restitution  and  compensation  were  made  by  the  Bra- 
zilian government,  and  in  an  action  by  the  insurers  to  obtain 
the  benefit  of  this,  the  Court  held  that  they  were  not  entitled 
to  anything.' 


Liabilities  of 
owDenhip  trani> 
ferred. 


As  the  abandonment  thus  vests  in  the  underwriter  all  the 
privileges,  so  it  throws  upon  him  all  the  liabilities  of  owner- 
ship, for  instance  the  liability  to  pay  salvage  reward  to  third 
parties  for  saving  the  property,  all  liens  to  which  the  property 
is  subject,  such  as,  on  becoming  owner  of  ship,  wages  to  the 
sailors,  and  all  the  other  ordinary  and  extra  expenses  of 
earning  the  pending  freight.* 


1  Yatea  v.  Whyte,  4  Bing.  N.  C. 
272 ;  5  Soott.  640  ;S.L.iD.  the  United 
States.  2  Phillips,  Ins  no.  1711. 

*  Walker  v.  United  States  Ins.  Co., 
11  Serg.  &  Rawle,  61. 

>  Brooks  V.  H'Donnell,  1  T.  &  C. 
602. 

<  Sharp  V.  Gladstone,  7  Esst^  24 ; 
Baitilaj  V.  Stirling,  6  M.  &  SeL  6; 
Davidson  v.  Case,  5  id  79. 

A  very  remarkable  exception  to 
this  rule  oocurred  in  the  United 
States.      The  Teesel  abandoned   had 


been  purchased  by  the  aasared  with- 
out any  knowledge  of  the  existence  of 
a  bottomry  lien  upon  her.  She  was 
arrested  after  abandonment  to  satisfy 
this  lien ;  and  the  Court  held  the 
assured  bound  to  put  the  insurer 
in  the  same  situation  he  would  hare 
been  in  had  no  lien  existed,  t.  e.,  **  in 
the  present  case  by  deducting  the 
value  of  the  Teesel  at  the  time  of 
abandonment  from  the  amount  of 
the  insurance,  Williams  v.  Smith,  2 
Caine's  R  18 ;  2  PhflUps,  na  ITltt. 
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It  is  a  question*  whether,  upon  abandonment  to  the  J 
underwriter  on  goods,  the  abandonee  takes  the  salvage  subject  li 
to  the  shipowner's  claim  for  freight ;  and  if  so,  whether  it  be 
the  full  freight,  or  freight  pro  raid  in  case  of  their  acceptance 
by  the  merchant  at  a  port  of  distress.  In  this  countiy  it 
was  long  ago  decided,  in  the  case  of  Baillie  v.  Moudigliani, 
and  is  undoubtedly  established  as  the  general  rule,  that  the 
assured  cannot  in  such  cases  throw  the  loss  on  freight  upon 
the  underwriters  on  goods,  and  this  on  the  plain  principle , 
that  they  have  not,  by  the  terms  of  their  contract,  engaged 
to  indemnify  him  against  it,  and  that  the  abandonment, 
although  its  efifect  is  to  subrogate  the  underwriters  in  the 
place  of  the  assured,  yet  only  does  this  to  the  extent  of  the 
insurance,  which  in  a  general  policy  on  goods  does  not  cover 
the  freight.  *      The  question  has  been  brought   before   the 


*  Whether  it  be  full  or  pro  raid 
freight  thnt  is  chargeable,  is  a  ques- 
tion on  the  facts  of  each  case  suscep- 
tible of  very  different  answers.     I  am 
obliged,  therefore,   to  refer    to    the 
dlBcuasion  of  this  question  elsewhere ; 
Maclachlan,  Shipping,  397—425.     In 
this  country,  however,  I  do  not  think 
Mr.   Phillips  would    be  justified    in 
aaying,   as  he   does,   that  it  is  im- 
material  to  this  question  whether  ship 
and  cargo  both  belong  to  the  assured, 
aa  the  rule  touching  deduction  would 
be  the  same  in  that  as  in  a  different 
case.     It  has  been  held  here  that  the 
abandonees  of  ship  were  not  entitled 
to  freight  for  the  preceding  part  of 
the  voyage,  since  the  assured  on  ship 
inras  owner  also  of  cargo  ;   Miller  v. 
Woodfall,  8  E.  &  B.  493.     I  mfer  that 
as  he  paid  nothing  in  this  caM.  he 
would  be  entitled  to  nothing  in  the 
converse  case.     But  in  respect  of  the 
chief  question  proposed,  it  is  well  to 
remember  that  the  freighter  has  no 
right  to  abandon  cargo  in  a  bad  con- 
dition to  the  shipowner  in  lieu  of 
freight;    Dakin  v.  Oxley,   88   L.  J. 
^C.  P.)  115.     If  then  the  underwriter 
becomes  abandonee  of  cargo  in  bad 
eonditton,  it  seems  to  be  a  complete 


answer  to  the  objection  that  the  under- 
writer on  gooda  has  nothing  to  do 
with  freight,  to  say  that  he  ceases 
to  be  underwriter  when  this  question 
arises,  and  has  become  owner.  *'  The 
abandonee,"  says  Lord  Campbell,  in 
Miller  V.  Woodfall,  27  L.  J.  (Q.  B.) 
120,  123,  ''is  considered  as  purchaser 
at  the  moment  of  the  casualty  to 
which  the  abandonment  refers."  A 
purchaser  at  sea  buys  either  freight 
paid  or  freight  unpaid;  and  if  the 
latter,  which  \&  the  cose  of  the  under- 
writer, he  takes  upon  himself  the 
burden  of  the  freight.  The  cargo 
subject  to  such  a  burden  may  be  a 
damnosa  hereditas.  It  seems  to  me 
there  is  an  ulterior  question  involved 
in  this  discussion.  Is  the  underwriter 
obliged  to  accept  the  salvage  ?  If  not, 
he  will  in  many  cases  be  a  considen&ble 
gainer,  by  paying  a  total  loss,  that  is 
100  per  cent,  and  leaving  the  cargo  in 
the  hands  of  the  assured,  d  fortiori^ 
if  he  settle  as  for  a  salvage  loss  at 
less.  Once  abandonee,  we  have  seen, 
he  cannot  leave  it  in  the  hands  of  the 
shipowner  in  lieu  of  his  freight.  See 
post,  p.  871,  note  2. — Ed, 

*  Baillie  v,   Moudigliani,    1    Park, 
Ins.  116. 
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intheUnlied       Supreme  Court  of  the   United  States,  and  it   was   there 

solemnly  decided  that  such  claim  could  not  be  supported, 
and  that,  if  the  underwriters  on  goods  had  been  obliged  to 
pay  freight  in  such  case  to  the  shipowner,  in  order  to  obtain 
possession  of  the  salvage,  they  might  either  deduct  the 
amount  so  paid  from  the  loss,  or,  if  a  total  loss  had  been 
previously  settled,  recover  it  from  the  assured  as  money  paid 
to  his  use.^  Johnson,  J.,  indeed  dissented  from  the  opinion 
of  the  majority  of  the  Court,  on  the  ground  that  as  the 
abandonee  of  ship  is  entitled  to  the  freight  earned  subse- 
quently to  the  loss,  the  abandonee  of  goods  ought,  by  parity  of 
reason,  to  be  liable  thereto.  Mr.  Phillips,  while  he  admits 
that  the  two  cases  are  not  sufficiently  analogous  to  give 
much  weight  to  this  argument,  yet  inclines  to  the  opinion 
that  this  charge  ought  to  fall  on  the  abandonee  of  the  goods, 
on  the  ground  that  he  is  the  party  who,  as  ovmer  of  the 
salvage,  alone  derives  benefit  from  their  transportation.* 

On  this  ground  it  is  stated  to  be  the  practice  in  this 
country  to  charge  the  underwiiter  on  goods  with  the 
freight,  whenever  the  goods,  having  been  necessarily  landed 
at  a  port  of  distress  for  the  repairs  of  the  ship,  are  sold 
there,  instead  of  being  reshipped,  because,  if  sent  on,  they 
would  be  totally  spoiled  before  arrival.  In  such  case  it  is  consi- 
dered, that  the  sale  is  for  the  benefit  of  the  underwriter,  who, 
on  abandonment,  or  payment  of  a  total  loss  without  aban- 
donment, becomes  entitled  to  the  proceeds  of  the  sale,  and 
must,  therefore,  pay  whatever  freight  is  due  to  the  ship- 
owner.' On  the  same  principle,  as  we  have  elsewhere  seen, 
it  has  been  contended,  but  never  so  decided  in  this  country, 
that  the  abandonee  of  goods  which  are  transhipped  at  the 
port  of  disaster,  and  forwarded  in  another  vessel,  ought  to 
be  liable  for  the  extra  freight  and  increased  charges  of  the 
transhipment.* 

>  Columbian  Ins.  Co.  v.  CatleU,  12  pendiz,  264. 
Wheaton,  Rep.  888,  cited  2  Phillips,  *  The  presumption  is  that  the  ship- 
Ins,  no.  1718 ;  and  see  the  judgment  master  does  not  send  on  at  a  loss  as 
of  Story,  J.,  as  there  given.  agent  for  his  owners ;  the  probability 

*  2  Phillips,  uH  aupra.  Is   therefore  when    an    honest   case 

•  SteTenB  on  Ayerage,  81,  and  Ap-  arises  that  he  will  be  held  to  bar* 
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Mr.  Phillips  raises  the  question,  whether  in  such  cases,  ^ 
supposing  the  freight  to  exceed  the  worth  of  the  salvage,  ta 
the  abandonee  of  goods  is  bound  to  take  to  the  salvage,  and 
states  his  opinion,  that,  under  the  circumstances  supposed, 
the  underwriter  on  goods  might  pay  a  total  loss,  and  decline 
taking  to  the  salvage,  provided  he  gave  speedy  notice  of  his 
intention  so  to  do.*  I  confess  it  seems  to  me,  that  in  such  case, 
standing  as  he  does,  by  virtue  of  the  abandonment,  in  place  of 
the  assured,  he  would  have  no  more  right  to  repudiate  the  own- 
ership of  the  goods,  on  this  ground,  than  the  assured  himself.* 

Hitherto  we  have  spoken  solely  of  the  effects  of  an  aban-  If 
donment,  and  confined  our  attention  to  "  salvage  losses,"  as  sa 
they  are  called,  "  with  benefit  of  abandonment."     But  even 
when  no  notice  of  abandonment  has  been  given,  and  a  total  loss 
has  taken  place, — the  rule  applies, — the  underwriter,  who  has 
paid  a  total  loss,  is  entitled  to  the  benefit  of  any  salvage  that 
may  ultimately  come  to  hand,  or  the  proceeds  of  any  sale  of 
the  property  that  may  have  been  made  by  the  assured,  or 
the  master  as  his  agent.     Thus,  in  the  case  of  a  missing  ship, 
where  there  had  been  no  abandonment,  Gibbs,  C.  J.,  said, 
that  "  the  underwriters,  on  payment  of  a  total  loss,  would  of 
course  be  entitled  to  the  ship,  if  she  afterwards  turned  up, 
as  salvage.'*'     So,  in  the  case  of  sea-damaged    goods  sold 
at    an   intermediate   port,   as   Lord  Abinger   said,    the   net 
amount  of  the  sale  after   deducting  the   charges,   becomes 
money  had  and  received  to  the  use  of  the  underwriter  upon 
payment  by  him  of  a  total  loss.'' 


meted  in  bo  doing  as  agent  for  the 
freighter,  and  consequently   for   the 
«b&ndonee.    See  Matthews  r.  Gibbs, 
90  L.  J.  (Q.  B.)  55 ;  see  the  rule  laid 
down  in  Rosetto  v.  Qumey,  11  C.  B. 
176,   and  involved  in  Famworth   v. 
Hyde,  34  L.  J.  (C  P.)  207. 
»  2  PhiUips,  no.  1726. 
'  Mr.  Amould  seems  to  mistake  the 
question  here  ;  it  is  not  whether  the 
shipowner  may  refuse  to  accept  cargo 
in  lieu  of  freight — that  he  can ,  see  tupra^ 
p.  8o9,  note  1  — but  whether  the  under- 
writer before  becoming  abandonee  may 


not  settle  for  a  total  loss  in  full ,  and  leave 
the  burthened  salvage  in  the  assured's 
hands.  See  Brooks  v.  McDonnell,  1 
Y.  k  C.  502.  I  think,  he  may,  and 
for  the  reason  that  as  underwriter  he 
has  nothing  to  do  with  freight.  From 
the  moment,  however,  that  he  becomes 
abandonee  that  ceases,  I  think,  to  be 
true  of  him. — Ed, 

'  Houstman  v.  Thornton,  Holt's  N. 
Pr.  242. 

<  Roux  V.  Salvador,  3  Bing.  N.  C. 
266,  288. 
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In  France. 


If,  however,  after  adjustment  and  payment  for  a  total 
loss,  the  whole  of  the  thing  insured  be  recovered  (as  where 
a  box  of  bullion  was  fished  up  and  restored  after  its  full 
insured  value  had  been  paid),  the  underwriter  will  not,  on 
that  account,  be  entitled  to  reclaim  from  the  assured  the  whole 
amount  of  his  subscription,  but  mei'ely  the  thing  saved,  or 
its  value  after  deducting  the  expense  of  saving  it.^ 

The  same  principle  applies,  where,  after  the  underwriter 
has  paid,  not  a  total  loss,  but  a  certain  per  oentage  of  his 
subscription,  a  part  of  the  proceeds  of  the  thing  insured  is 
restored  to  the  assured,  under  such  circumstances,  that  the 
part  so  restored  to  him,  together  with  the  per  centage  paid 
by  the  underwriter,  exceed  the  whole  amount  of  the  insur- 
ance :  the  underwriter  is  not,  on  this  account,  entitled  to 
recover  back  any  part  of  the  per  centage  he  has  paid,  for, 
as  Oibbs,  C.  J.,  expresses  it,  although  the  assured  cannot 
recover,  as  against  the  underwriter  more  than  the  amount 
of  his  subscription,  there  is  no  rule  to  prevent  him  from 
recovering  more  undequdque.^ 

Upon  abandonment  each  of  the  underwritera  participates 
in  the  benefits  of  the  transfer,  in  the  proportion  which  the 
amount  of  his  subscription  bears  to  the  whole  value  of  the 
thing  insured ;  and  this  without  regard  to  the  date  of  the 
diflFerent  subscriptions,  or  the  priority  of  the  policies,  if  more 
than  one. 

In  France,  if  there  be  more  than  one  policy,  and  the  sum 
insured  in  the  first  policy  itself  amounts  to  the  value  of  the 
thing  insui*ed,  an  abandonment  to  the  underwriters  on  the 
first  policy  carries  the  whole  property  in  the  thing  insured, 
and  nothing  remains  to  be  abandoned  to  the  underwriters 
on  the  subsequent  policies.'  In  such  case,  accordingly,  the 
policy  first  effected  is  alone  considered  binding,  and  the 
underwriters  on  the  rest  are  discharged  from  all  claim  ;  and 
are,  of  course,  entitled  to  no  share  in  the  salvaga^ 


1  Da  Coeta  o.  FiHh,  4  Burr.  1966. 

>  Tunno  v.  EdwardB,  12  East.  488; 
Goldsmid  v.  Oillies,  4  Taunt  808. 

>  4  BoulayPaty,  Droit   Mar.  116— 


121 ;  S  PardesBuB,  Droit  Comm.  p.  505. 
*  Ordonnaaoe  de  la  Marine,  Ut.  3, 
tit.  Ti.  art  24,  25.  Code  de  Commeroe, 
art  358,  859. 
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In  our  own  country  a  diflFerent  rule  prevails;  and  the  ^^ 
assured  in  that  case  may  sue  both  sets  of  underwriters,  but  an 
cannot  recover  more  than  the  amount  of  his  loss,  to  which 
all  the  underwriters  on  both  policies  shall  contribute  accord- 
ing to  the  amount  of  their  several  subscriptions,  and  are,  of 
course,  entitled  to  a  proportionate  share  of  the  proceeds  of 
the  salvage.' 

On  the  othet  hand,  the  assured  is  considered  to  be  his  ^^ 
own  insurer  to  the  extent  of  the  sum  not  covered,  and  is  is 
consequently  entitled  to  his  proportionate  share  in  the  pro- 
ceeds of  the  salvage.'  Thus,  suppose  A.  to  have  insured 
goods,  the  real  value  of  which  is  1000/.,  for  800/.,  of  which 
sum  B.  subscribes  for  500Z.,  and  C.  for  300/. ;  A.,  it  is  plain, 
stands  his  own  insurer  for  200/.  A  constructive  total  loss 
takes  place,  and  A.  abandons  ;  if  the  proceeds  of  the  salvage 
amount  to  lOOL,  or  a  tenth  of  the  whole  insurable  value, 
this  is  to  be  distributed  among  the  parties  to  the  insurance 
in  the  proportion  of  a  tenth  of  their  respective  interests, 
i.  e,,  to  A.  201.,  to  B.  50/.,  and  to  C.  30/.,  amounting  together 
to  100/. 

If  there  be  three  insurances,  one  on  the  ship  and  cargo,  M 
one  on  the  ship  only,  and  one  on  the  cargo  only,  a  ques-  ga 
tion  has  been  raised  as  to  the  mode  in  which  the  salvage  ?? 
should  be  shared  amongst  the  different  sets  of  underwriters.  je< 
Emerigon  adopts  a  mode  of  adjustment  whereby  the  under- 
writers on  ship  and  cargo,  though  they  may  have  insured 
only  the  same  amount  that  has  been  subscribed  for  by  the 
underwriters  on  the  two  separate  interests  respectively,  shall 
yet  be  entitled  to  a  double  share  of  the  effects  abandoned  : 
Mr.    Marshall  recommends    the    following    more    equitable 
method,   by  which  all  would   take   an   equal    part   in   the 
salvage.     Take  the  following  data :    let   a   ship,  valued   at 
5000/.,  and  a  cargo  at  5000Z.  (making  a  total  of  10,000i.)  be 
insured  by  three  policies,  thus  : — 

^  Newby  v.  Beid,  1  BL  Rep..  416;  express  clauses  in  the  policy. 

1  Manhall,  Ins.  189—145.    The  law  <  2  Emerigon,  c.  xvii.  s.  14,  278— 

is  tike  same  in  the  United  States ;  8  275. 
Kent,  Com.  280,  but  may  be  altered  by 
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On  ship  and  cargo 
On  the  ship  only 
On  the  cargo  only 
Uninsured. 


£ 
.     3000 
.     3000 
.     3000 
.     1000 


£10,000 


A  shipwreck  happens,  and  the  net  proceeds  of  the  wreck 
of  the  ship  are  500/.,  and  of  the  sea-damaged  cargo  500/., 
total  10002.     The  adjustment  should  be  as  follows  : — 

£ 
To  the  owners,  for  their  part  of  ship  and  cargo  un- 
insured   100 

To  the  insurers  on  ship  and  cargo,  a  moiety  of  three- 
fifths  of  the  produce  of  the  wreck  .         .  150 
And  a  moiety  of  three-fifths  of  the  produce  of  the  cargo     150 
To  the  insurers  on  ship  three-fifths  of  the  produce  of 

the  wreck 30O 

To  the  insurers  on  goods  three-fifths  of  the  produce  of 

the  cargo 300 


£1000 


At  between  in- 
turen  and 
bottomiy  bond- 
holders. 


The  Ordonnance  de  la  Marine  decreed,  that  where  money 
had  been  lent  on  bottomry,  and  also  insured  on  the  same 
subject,  the  lender  on  bottomry,  in  case  of  abandonment, 
should  be  paid  the  fiill  amount  out  of  the  proceeds  of  the 
salvage,  to  the  entire  exclusion  of  the  underwritei-s,  sup- 
posing the  salvage  not  sufficient  for  both.*  Emerigon*  and 
Pothier*  rested  this  law  on  the  principle,  that  the  under- 
writer, by  virtue  of  the  abandonment,  was  put  exactly  in 
the  place  of  the  assured,  and,  therefore,  could  not  dispute 


>  liT.  8,t.5,  art  18. 

'  Chap.  ziiL  s.  12,  vol.  il  p,  269. 


>  Tniti  dm  ContnU  k  la  Groaae, 
no.  49. 
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the  claim  of  the  bottomry  lender,  who  had  become  his 
creditor  by  the  effect  of  this  entire  subrogation.  Valin* 
opposed  this  view,  on  the  ground  that  abandonment  is  not 
an  absolute  substitution  of  the  underwriter  for  the  assured, 
but  only  to  the  extent  of  the  insurance ;  that,  consequently, 
the  underwriter  becomes  upon  abandonment  a  debtor  to  the 
bottomry  lender,  only  in  the  proportion  which  the  sum 
insured  bears  to  the  whole  of  the  subject ;  and  that,  on 
principle,  the  bottomry  lender  and  underwriter  ought  both 
to  share  in  the  benefit  of  the  abandonment,  in  proportion  to 
their  respective  interests. 

These  reasonings  of  Valin  were  adopted  in  the  French 
Legislative  Council  ','^  and  the  331st  article  of  the  Code  de 
Commerce  accordingly  provides,  that,  upon  abandonment, 
the  proceeds  of  the  property  saved  shall  be  divided  equally 
between  the  lender  on  bottomry  in  proportion  to  his  capital, 
and  the  underwriter  in  proportion  to  the  amount  insured.' 


By  the  general  law  maritime,  as  recognized  alike  in  this  ^ 
country  and  foreign  states,  the  assured  is  bound,  under  cir-  al 
cumstances  authorizing  an  abandonment,  to  do  his  utmost  to 
avert  total  loss,  so  as  to  lighten  by  the  salvage,  as  far  as  pos- 
sible, the  burden  which  is  to  fall  on  the  underwriters.     In  so 
doing:  he  is  considered  to  be  the  agent  of  the  underwi-iters, 


>  Comment,  on  Ord.  liv.  3,  tit.  5, 
art.  18,  Tol.  ii.  p.  20. 

'  See  3  Boulay-Paty,  Droit  Mar. 
227—232. 

*  Code  de  Commerce,  art.  334. 

**Tbii  seems,"  says  Mr.  Amould, 
"a  Teiy  equitable  rule,  and  should, 
it  ia  submitted,  be  adopted  in  this 
country,  notwithstanding  the  old  rule 
that  there  can  be  no  salvage  in 
bottomry  contracts — a  rule  which 
was  long  since  repealed  by  the  legia- 
ture  in  regard  to  East  India  voyages 
(19  Qeo.  2,  c.  37),  is  opposed  to  the 
general  law  maritime  of  Europe,  and, 
u  Mr.  Marshall  and  Mr.  Benecke  have 


very  conclusively  shown,  seems  wholly 
inconsistent  with  sound  principle."  2 
Marsh.  Ins.  768,  769 ;  Benecke,  Pr.  of 
Indem.  74—83. 

It  seems  to  me  that  this  appeal 
against  the  law  to  the  legislature 
should  rather  be  addressed  to  the 
parties  to  the  bottomry  instrument, 
the  language  of  which  gives  law  to 
the  parties.  It  is  the  common  form 
to  make  bottomry  conditional  on  the 
ship's  arrival;  if  the  lender  takes 
that  risk  in  consideration  of  enor- 
mous interest,  he  has  no  right  to 
complain. — Ed. 
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Binding  daty. 


For  what 
priocipals. 


Bepnrebue  of 
■hip  bj  master. 


and  the  exertions  he  makes  in  such  capacity  do  not  at  all 
prejudice  his  right  to  insist  on  his  abandonment.  The  clause 
to  this  end  in  our  English  policies  runs  thus: — *'And  in 
case  of  any  loss  or  misfortune  it  shall  be  lawful  to  the  as- 
sured, their  factors,  servants,  and  assigns,  to  sue,  labour,  and 
travail,  for,  in,  or  about  the  defence,  safeguard,  or  recovery  of 
the  said  goods  and  merchandizes,  or  any  part  thereof,  without 
prejudice  to  the  insurance,  &c." 

Although  the  language  is,  "it  shall  be  lawful,"  the  law 
and  practice  of  this,  aud  almost  all  other  countries,  imposes 
it  upon  him  as  his  bounden  duty.  The  Code  de  Commerce, 
in  order  to  remove  all  ambiguity,  has  adopted  the  suggestion 
of  Valin  *  and  Emerigon,*  and  expressly  enacted,  that  the 
assured  is  bound  so  to  exert  himself,  "  que  Tassur^  doit  tra- 
vailler,"  &c." 

Immediately,  therefore,  that  the  emergency  arises,  and 
before  notice  of  abandonment  has  been  given,  the  master  is 
bound  to  take  every  necessary  measure  for  the  defence,  safe- 
guard, and  recovery  of  the  thing  insured;  in  so  doing  he 
acts  as  the  agent  for  both  parties,  or,  more  accurately  speak- 
ing, as  the  agent  of  the  party  who  may  eventually  turn  out 
to  be  interested  in  the  salvage,  and,  as  such,  derive  benefit 
from  his  exertions.^  If  no  abandonment  be  made,  that  party 
is,  of  course,  the  assured  himself;  and  it  is  to  him  the  master 
must  look  for  all  the  expenses  bond  fide  incurred  in  the 
agency.  In  case,  however,  of  an  abandonment  which  is 
either  accepted,  or  ultimately  effectual,  the  underwriter  is 
owner  of  the  property,  from  the  moment  of  the  casualty,' 
and,  therefore,  the  master,  by  operation  of  law,  is  his  agent 
in  so  acting. 

On  this  principle,  if  a  captured  ship  be  repurchased  by 
the  master,  and  no  notice  of  abandonment  given,  the  re- 
purchase is  for  his  owners ;  aad,  in  case  the  transaction  be 


^  Comm.,  liv.  iii  tit.  vi,  da  Auwr- 
anecMj  art.  45. 

*  2  Emerigon,  c  xrii.  b  7,  p.  235. 

>  Code  de  Commeroe,  art.  881 ;  see 
alao  4  BouUy-Paty,  Droit  Har.  308— 


810. 

*  3  Kent>  Comm.  381. 

*  Per  Lord  Campbell,  Miller  «. 
Woodfall,  8  fi.  &  a  498;  27  L.  J. 
(Q.  B.)  120, 123.- 
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ah 


legal,  and  the  master  have  acted  bond  fide  and  within  his 
authority  in  the  circumstances,  they  are  bound  by  his  acts, 
and  precluded  from  recovering  a  total  loss,  if  the  ship  is 
restored  to  the  country  of  her  owners  before  action  brought/ 

Where,  however,  under  similar  circumstances,  notice  of 
abandonment  has  been  given  and  accepted,  and  the  repur- 
chase not  efifected  by  the  master  till  after  such  notice,  it  has 
been  decided  in  the  United  States,  that  the  repurchase  was 
for  the  underwriters  if  they  chose  to  take  to  it ;'  but  that 
they  are  not*  bound  by  it.' 

An  American  ship  and  cargo  were  captured  by  a  French  In 
privateer  and  carried  into  Malaga,  where  the  cargo  was  ulti- 
mately condemned  as  lawful  prize,  and  sold  for  the  benefit 
of  the  captors.  The  assured  in  New  York  abandoned  to  the 
underwriters  on  the  cargo,  who  paid  a  total  loss.  Meanwhile 
a  mercantile  house  at  Malaga,  at  the  request  of  the  master, 
had  purchased  the  cargo  on  its  being  put  up  for  sale,  for  the 
benefit  and  on  account  of  the  assured,  and  whomsoever  else 
it  might  concera.  The  cargo  was  sold  again  by  the  Malaga 
house,  for  nearly  twice  the  amount  they  gave  for  it ;  and  the 
surplus  produced  by  this  sale  was  held  by  them  as  trustees, 
either  for  the  assured  or  the  underwriters,  according  to 
the  determination  of  the  Court.  The  Court  held  that  this 
surplus  belonged  to  the  underwriters.* 

Of  course,  if  the  master  after  abandonment  of  ship  busies 
himself  about  performance  of  the  contract  of  charterpaity, 
for  instance,  by  taking  up  another  vessel  in  order  to  carry 
on  the  cargo  or  passengera,  he  is  at  least  not  the  agent  of 


>  H'Kasten  v.  Shoolbred,  1  Esp. 
238 ;  WiUon  v.  Forster,  6  Taunt  25; 
1  If  arahairs  Rep.  42.'^. 

*  So  held  by  Chancellor  Font  (then 
Chief  J.)  in  Jumel  v.  Marine  Ins. 
Co.,  7  Johnaon,  N.  Y.  Rep.  423,  424. 

*  3  Kent,  Comm.  332.  For  this 
position  the  learned  commentator 
cites  the  following  authorities : — 
Sadler  v.  Church,  2  Gaines's  Rep. 
286;  Jumel  v.  liarine  Ins.  Co.,  7 
Johnaon,    N.  T.   Rep.   412;    United 


Ins.  Co.  V.  Robinson,  2  Caine's  Rep. 
280;  Willard  v.  Dorr,  3  Mason's  Rep. 
161.  These  cases  will  be  found  col- 
lected and  commented  on,  2  Phillips, 
Ins.  no.  1731  et  »eq» 

*  United  Ins.  Co.  v.  Robinson,  in 
error,  1  Johnson,  N.  Y.  Rep.  591 ;  see 
these  cases  collected  in  2  Phillips, 
Ins.  no.  1731  et  teq  ;  especially  Colum- 
bian Ins.  Co.  V,  Ashby,  4  Petei^s  Sup. 
C.  R.  139. 
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the  underwriters  on  ship  in  so  doing,  for  their  right  and  re- 
lation as  owners  and  principals  arise  out  of  the  abandoned 
ship,  and  extend  no  further ;  they  have  therefore  no  claim 
on  the  freight  earned  by  the  substituted  ship.  The  master 
in  hiring  this  vessel  most  probably  acted  as  the  agent  of  his 
owners/  but  not  necessarily.' 


A^cRregation  of 
losses. 


LIviev.  Janson* 


Doctrine  as 
stated  by  Lord 
BUenborough. 


It  is  quite  clear  that  the  assured  can  recover  for  a  total 
loss,  as  such,  only  the  amount  of  the  insurance,  or  the  agreed 
value  in  the  policy.  It  is  also  quite  clear  that  in  cases  of  an 
average  loss  preceding  the  total  loss,  he  cannot  recover  for  it 
when  it  consists  of  damage  unrepaired ;  but  he  may  recover 
when  it  consists  of  repairs  actually  made  before  the  total 
loss  incurred. 

A  ship,  "  warranted  free  from  American  condemnation,"  in 
attempting  to  escape  an  American  embargo,  ran  out  of  New 
York  in  the  night,  and  sustained  an  average  loss  by  stranding 
on  the  rocks  of  Governor's  Island,  where  she  was  deserted  by 
her  crew,  and  next  day  was  seized  there  by  the  Americans^ 
and  condemned  by  them  for  breach  of  the  embargo.  The 
assured  claimed  a  total  loss  ;  but  the  Court  held  that  he 
could  recover  nothing ;  not  a  total  loss,  for  that  was  caused 
by  American  condemnation,  a  risk  expressly  excepted  by  the 
policy;  not  an  average  loss,  because  the  total  loss,  by  sub- 
sequent seizure  and  condemnation,  took  away  the  right  to 
recover  in  respect  of  the  previous  partial  loss  by  sea-damage.' 

Upon  the  general  question,  Lord  EUenborough  said, 
"  There  may  be  cases  in  which,  though  a  prior  damage  may 
be  followed  by  a  total  loss,  the  assured  may  nevertheless 
have  rights  or  claims  in  respect  of  that  prior  loss,  which  may 
not  be  extinguished  by  the  subsequent  total  loss.  Actual 
disbursements  for  repairs,  in  fact,  made,  in  consequence  of 


1  Hickie  v,  Bodoeanachi,  28  L.  J. 
(Ex.)  273;  4  H.  &  K.  456. 

*  See  the  disoussion  in  Matthews  v. 
Qibba,  SO  L.  J.  (Q.  B.)  55. 


*  Livie  V.  Janson,  12  East,  64S.  In 
other  words  there  was  no  acoumula- 
tion  of  losses  in  the  end,  but  the 
second  swallowed  up  the  first—  JuL 
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injuries  by  the  perils  of  the  sea,  prior  to  the  happening  of 
the  total  loss,  are  of  this  description,  unless,  indeed,  they  are 
to  be  more  properly  considered  as  covered  by  that  authority 
with  which  the  assured  is  generally  invested  by  the  policy, 
'  of  suing,  labouring,  and  travailing  for,  in,  or  about  the 
defence,  safeguard,  and  recovery  of  the  property  insured  ; ' 
in  which  case,  the  amount  of  these  disbursements  might 
more  properly  be  recovered  as  money  paid  for  the  under- 
writers under  the  direction  and  allowance  of  this  provision 
of  the  policy,  than  as  a  substantive  average  loss  to  be  added 
cumulatively  to  the  total  loss  which  is  afterwards  incurred  in 
consequence  of  the  sea  risks." ' 

In  the  next  case  of  the  same  kind  that  came  before  the  ^ 
Courts,  the  previous  partial  loss  consisted  of  actual  disburse- 
ments for  repairs  in  fact  made  prior  to  the  total  loss.  A 
ship  while  in  port  at  Jersey,  before  sailing,  sustained  an 
average  loss  by  sea-damage,  which  the  plaintiff  repaired  ; 
the  ship  having  been  afterwards  totally  lost,  by  capture  in 
the  course  of  the  voyage,  the  plaintiff  brought  his  action  for 
a  total  loss,  and  claimed  also,  in  his  declaration,  to  recover 
in  respect  of  the  expenses  incun'ed  in  the  repairs  of  the 
previous  partial  loss.  The  Court  of  Common  Pleas  held, 
that  the  plaintiff  might  recover,  in  addition  to  a  total  loss, 
for  the  sums  so  expended.^ 

In  Knight  v.  Faith,  a  ship  which  had  received  damage  by  A 
stranding  before  reaching  Santa  Cruz  was  there  sold  by  the  di 
master,  under  circumstances  that  did  not  justify  a  sale,  nor  ^ 
amount  to  a  total  loss.     The  Couil  of  Queen's  Bench  held, 
that  the  assured  who  failed  to  recover  as  for  a  total  loss, 
might  recover  for  this  prior  partial  loss,  though  there  had  been 
BO  repairs.    The  ground  of  this  decision  was,  that  the  damage 
thus  sustained  was  a  continuing  prejudice  to  the  assured  :  if 
the  ship  had  been  sold,  either  to  be  repaired  or  broken  up, 

»  12  East,  655.      I  have  ventured  Taunt.  367,  ZSO.— Ed. 

ilready,  ante,  p.  ^  47,  note  5,  to  express  "  Le  Cheminant  v.  Pearson,  4  Taunt, 

my  dissent  from  the  proposed  mode  of  867 ;  S.  F.  Stewart  v.  Steele,  5  Scott, 

recovery,  under  what  is  called  *Hhe  sue  N.  R.  927;    Blackett  v.  Roy.  Exch. 

and  labour"  clause.  See  per  Mansfield,  Ass.  Co.,  2  Cr.  &  J.  244. 
C.  J.,   Le  Cheminant  v.  Pearson,   4 
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her  value  must  have  been  lessened  by  the  damage  thus 
sustained  ;  and  therefore  the  amount  of  the  loss  was  to  be  cal- 
culated, as  though  the  ship  had  actually  been  repaired  and 
proceeded  on  her  voyage,  or  had  foundered,  without  being 
repaired,  soon  after  the  policy  expired.' 

The  principles  thus  established  in  our  jurisprudence  have 
been  adopted  and  confirmed  in  that  of  the  United  States." 

In  France  it  has  been  decided,  after  considerable  fluctua- 
tion in  the  authorities,  that  cost  of  repairs,  rendered  necessary 
by  prior  seardamage,  may  be  recovered  cumulatively.' 


&  Knight  V.  Faith,  15  Q.  B.  649. 

s  See  the  caaes  collected  in  2  Phil- 
Hpa,  Ina.  no.  17^2;  but  the  casea 
there  oollected  and  here  referred  to 
are  oaaes  in  which  expenditure  haa 
been  incurred  about  salvage  of  the 
property  remaining  after  a  total  losa. 
It  ia  the  true  function  of  the  '*  sue  and 
labour "  clause  in  the  policy  to  pro- 
vide for  recouping  such  expenditure, 


consequently  much  vigilance  is  exer- 
cised to  see  that  the  objects  of  the 
expenditure  are  the  objects  provided 
for  by  the  clause.— iSci 

'  4  BoulayPaty,  Droit  Comm.  Mar. 
519 — 532,  gives  the  earlier  juiispni- 
denoe;  the  more  reoent  dedsion, 
fixing  the  law  aa  stated  in  the  text, 
will  be  found  in  Nolte's  edition  of 
Benecke,  voL  ii  p.  191—198. 
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An  absolute  or  actual  total  loss  being,  as  we  have  seen,  t 
such  a  loss  as  gives  the  assured  a  right  to  claim  from  the  * 
underwriter  the  whole  amount  of  his  subscription  without  " 
notice  of*  abandonment,  it  remains  to  inquire  what  kind  of 
casualty  amounts  to  such  a  loss. 

No  better  or  more  comprehensive  answer  can  be  given  to  ^ 
this  inquiry  than  in  the  words  of  Lord  Abinger,  already 
cited  : — "  If,  in  the  progi-ess  of  the  voyage,  the  thing  insured 
l>ecomes  totally  destroyed  or  annihilated,  or  if  it  be  placed  by 
tihe  perils  insured  against  in  such  a  position  that  it  is  totally 
out  of  the  power  of  the  assured  or  the  underwriter  to  procure 
its  arrival,  the  latter  is  bound,  by  the  very  terms  of  his  con- 
't^ract,  to  pay  the  whole  sum  insured."  * 

The  impossibility,  owing  to  the  perils  insured  against,  of  Cr 
^ver  procuring  the  arrival  of  the  thing  insured,  is,  then,  the 
criterion  of  an  absolute  total  loss.  If,  by  reason  of  those 
perils,  all  present  possession  and  control  over  it,  and  all 
reasonable  hope  or  possibility  of  ever  ultimately  recovering 
"jjossession  of,  or  further  prosecuting  the  adventure  upon  it, 
\)e  gone,  that  is  a  case  of  absolute  total  loss,  independently  of 


*  Per  Lord  Abioger  in  Roux  v.  Salvador,  3  Bing.  N.  C.  2o6,  286. 
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any  election  on  the  part  of  the  assured  to  treat  it  as  such. 
Notice  of  abandonment  would  in  such  case  be  an  idle  for- 
mality. Nothing  remains  to  be  abandoned  either  of  property 
in  possession  or  of  hope  of  ultimately  recovering  it.* 

In  such  cases,  therefore,  no  abandonment  is  required.  But 
if  any  remains  of  the  wrecked  ship  or  lost  goods  ulti- 
mately come  to  hand,  or  if  any  money  have  been  realized 
abroad  by  their  necessary  and  justifiable  sale,  such  remains, 
or  the  net  proceeds  of  such  sale,  are  considered  as  a  salvage 
to  which  the  underwriters  are  entitled  after  payment  pf  a 
total  loss.'  Hence  it  is  that  total  losses  are  so  frequently 
known  in  Insurance  Law  as  ''  salvage  losses  without  abandon- 
ment." 


ClaBsification. 


AnnibUatioii. 


Such,  then^  being  the  general  principle,  the  cases  of  total 
loss  in  which  no  notice  of  abandonment  is  requisite  may  be 
arranged  into  the  two  classes  indicated  by  Lord  Abinger, 
those,  viz.,  in  which,  1st,  the  thing  insured  is  wholly  destroyed 
or  annihilated  by  the  perils  insured  against ;  or,  2ndly,  is  by 
the  same  perils  wholly  and  irretrievably  lost  to  the  assured, 
so  that  it  is  totally  out  of  his  power  or  that  of  the  under- 
writer to  procure  its  arrival 

With  regard  to  the  first  head  the  question  arises,  what  is 
meant  by  the  words  whoUy  destroyed  or  annihilated  by  the 
perils  insured  against,  as  applied  to  the  subjects  of  Marine 
Insurance. 

•  It  is  quite  clear  that  these  words  cannot  mean  a  change 
from  entity  into  non-entity,  as  that  is  even  a  physical  impos- 
sibility, and  must,  therefore,  of  course,  be  thrown  out  of  con- 
sideration in  treating  of  a  contract  of  practical  indemnity 
against  substantial  losses.     It  is  equally  clear  that  if  the  thing 


'  Lex  non  cogit  ad  absurdum.  En 
cas  de  perte  enti^re  le  d^laissement 
est  line  formalite  inutil ;  2  Emerigon, 
c.  XYu.  8.  1,  p.  208.  **The  genei*al 
conTenience  of  making  an  abandon- 
ment has  led  to  the  notion  that  it  is 
more  neoeasary  than  it  really  is — it  is 
only  necessary  to  make  a  constructive 


total  loss — if  the  loss  is  actually  total 
no  abandonment  is  necessary  : "  per 
lK)rd  Ellenborough,  Mellisli  v.  An- 
drews,  15  East,  13,  15.  See  also 
Benecke,  Pr.  of  Indem.  414. 

'  Per    Lord  Abinger    in  Rous  v, 
Salvador,  3  Biog.  N.  C.  266,  288. 
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insured  go  in  bulk  to  the  bottom  of  the  ocean,  or  be  reduced 
by  fire  to  a  heap  of  ashes,  though,  in  either  case,  its  remains 
have  an  existence  in  naturd  rernm,  yet  the  thing  itself  is 
practically,  and,  as  a  subject  of  insurance,  wholly  destroyed, 
so  as  to  entitle  the  assured,  without  notice  of  abandonment, 
to  claim  a  total  loss.^ 

On  the  same  principle,  if  the  thing  insured  be  by  the  S 
perils  insured  against  reduced  to  a  complete  state  of  dismem- 
berment, so  as  to  have  lost  its  characteristic  form,  and  no 
longer  be  subsisting  under  the  same  denomination  as  tliat 
under  which  it  was  insured,  this  is  an  absolute  total  loss, 
though  the  conslituent  parts  may  all,  or  in  great  proportion, 
exist  separately.  Thus,  if  a  ship  in  the  course  of  the  voyage 
be  dismembered  by  perils  of  the  sea,  this  is  a  clear  case  of 
total  loss  on  ship  ;  and  it  seems  equally  so  where,  though  her 
hull  may  still  hold  together,  yet  the  ship,  as  a  ship,  is  de- 
stroyed, and  subsists  only  as  a  wreck  ;  nor  is  any  notice  of 
abandonment  requisite  in  such  cases  to  entitle  the  assured  to 
claim  a  total  loss.' 

There  is  difficulty  in  determining  when  perishable  goods  !« 
shall  be  so  far  regarded  as  wholly  destroyed  and  annihilated  go 
within  the  true  meaning  of  these  words  in  Insurance  Law,  as 
to  give  the  assured  a  right  to  recover  the  whole  sum  insured 
on  them  without  notice  of  abandonment.  In  one  sense  com- 
modities of  a  perishable  nature  may  be  said  to  be  wholly 
destroyed  for  any  practical  purpose,  when,  by  the  progress  of 
decomposition  or  other  chemical  agency,  they  have  undergone 
a  physical  change  of  structure  so  as  no  longer  to  remain  the 
same  kind  of  thing  as  before.     In  such  case  the  thing  insured, 


*  See  2  Eracrigon,  c.  xvii.  «.  3.  p. 
218.  "  In  matters  of  business  a  thing 
is  said  to  be  possible  when  it  is  not 
practicable ;  and  a  thing  is  impractic- 
able when  it  can  only  be  done  at  an 
excessive  or  unreasonable  cost.  A 
man  may  be  said  to  have  lost  a  shil- 
ling when  he  has  dropped  it  in  deep 
water,  though  it  might  be  possiljle,  by 
some  very  expensive  contrivance,  to 
recover  it;"  per  Maule,  J.,  in  Moss 


V.  Smith,  9  C.  B.  103.  So  per 
Sewall.  J.,  Murray  v.  Hatch,  6  Mass. 
Rep.  4'i5. 

2  Les  debris  du  navire  naufrage 
existent,  mais  le  navire  n'existe  plus; 
2  Emerigon,  213;  Cambridge  r.  An - 
derton,ny.  &  Mood.  60  ;  S.  C.  \  Carr. 
&  P.  213  and  2  B.  &  Cr.  691.  See 
also  Bell  v,  Nixon,  Holt,  N.  P.  Rep. 
425. 

3  L  2 
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Physical  change 
of  Btruotore  by 
decompoaition. 


in  the  words  of  Emerigon,  "  a  cess^  d'exister  en  essence,  et 
dans  la  nature  qui  lui  est  propra"" 

The  question,  which  we  shall  revert  to  again,  is,  whether, 
if  this  physical  change  of  structure  have  had  its  origin  in  the 
perils  insured  against,  this  is  a  total  loss  within  the  policy  on 
the  commodities  so  destroyed.  Thus,  suppose  hides,  fish, 
fruit,  or  other  perishable  articles,  to  have  become  changed  in 
the  course  of  the  voyage  by  the  agency  of  fermentation  or 
putrefaction  originating  in  sea-damage,  into  a  mass  of  rotten- 
ness, so  as  to  have  wholly  lost  all  saleable  value,  as  hides, 
fish,  or  fruit,  though  they  may  pi'oduce  a  trifling  sum  if 
sold  for  glue  or  manure,  is  this  a  total  loss  under  the 
policy  ? 


Deprivatioo. 


It  was  a  question  of  very  great  difiSculty,  whether  ever  and 
under  what  circumstances,  the  subject  of  insurance  remaining 
in  species  may  yet  be  so  totally  lost  to  the  assured  that  he 
may  claim  the  full  amount  of  the  insurance  without  giving 
notice  of  abandonment  Lord  Abinger,  called  upon  to  decide 
this  question,  lays  down  the  following  propositions  in  respect 
of  perishable  and  imperishable  commodities  which  appear  to 
be  of  universal  applicability  to  the  subjects  of  insurance 
respectively  classed  under  these  two  heads  : — '*  If  the  goods 
once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed 
before  the  termination  of  the  voyage,  are,  by  reason  of  that 
damage,  in  such  a  state,  though  the  species  be  not  utterly 
destroyed,  that  they  cannot  with  safety  be  re-shipped  into 
the  same  or  any  other  vessel ;  if  it  be  certain  that  before  the 
termination  of  the  original  voyage  the  species  itself  would 
disappear,  and  the  goods  assume  a  new  form,  losing  all  their 
original  character ;  if,  though  imperishable,  they  are  in  the 
hands  of  strangers  not  under  the  control  of  the  assured;  if  by 
any  circumstance  over  which  he  has  no  control,  they  can 
never,  or  within  no  assignable  period,  be  brought  to  their 
original  destination ;  in  any  of  these  cases,  the  loss  is  in  its 
nature  total  to  him  who  has  no  means  of  recovering  his 


'  Chap.  ztU.  a.  8,  yoL  ii.  p.  213. 
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goods,  whether  his  inability  arises  from  their  annihilation  or 
from  any  other  insuperable  obstacle."  * 

Thus,  if  a  ship  founders  at  sea,  or  goods  go  in  bulk  to  the  Po 
bottom  of  the  ocean,  so  as  to  leave  no  reasonable  chance  of 
their  recovery,  this  is  a  clear  case  of  total  loss.  If,  on  the 
other  hand,  they  be  merely  submerged  in  shallow  water,  so  M< 
that  there  is  a  chance  of  getting  them  up  again,  but  at  a  very 
considerable  expense,  this  is  only  a  constructive  total  loss, 
and  the  assured,  in  order  to  recover  the  whole  amount  of  the 
insurance,  must  give  due  notice  of  abandonment.* 

On  the  same  principles  the  assured,  on  the  expiration  of  M 
the  time  after  which  the  legal  presumption  arises  that  a 
missing  ship  has  foundered  at  sea,  may  claim  a  total  loss, 
without  notice  of  abandonment ;  for  it  would,  indeed,  be 
absurd  to  require  from  the  assured  a  formal  abandonment  of 
his  chance  of  recovering  that  which  the  law  presumes  to  be 
irrecoverably  lost.'  If,  however,  such  ship  should  ultimately 
chance  to  turn  up,  this  would  be  for  the  benefit  of  the  under- 
writers, who  might  claim  her  as  salvage. 

Every  effective  privation  of  the  sjyes  recuperandi  amounts  Pi 
to  an  absolute  total  loss.  If  the  thing  insured  be  in  the  ,,a 
hands  of  strangers,  and  not  under  control  of  the  assured,  or 
by  reason  of  other  circumstances  beyond  his  power,  it  can 
never,  or  within  no  assignable  period,  be  brought  to  its 
original  destination — in  such  a  case  the  fact  of  its  remaining 
in  species  at  any  forced  termination  of  the  risk  is  of  no  im- 
portance. The  loss  is  in  its  nature  total  to  him  who  has  no 
means  of  recovering  his  property,  whether  his  inability  arise 
from  its  annihilation,  or  from  any  other  insuperable  obstacle.* 

Goods  were  insured  from  London  to  the  Isle  of  France,  and  B( 
the  ship  was  wrecked  off  the  coast  of  that  island,  but  some 


*  Per  Lord  Abinger,  Roux  v.  Sal- 
vador, 8  Bing.  N.  C.  266,  279. 

>  Anderson  v.  Royal  Exch.  Co.,  7 
Bant,  S8 ;  Doyle  v.  Dallas,  1  Mood.  & 
Rob.  48!  S.  L.  in  United  States,  see 
Se^all  V.  United  States  Ins.  Co.,  11 
Pickering,  Rep.  90. 

•  Houstman  v.  Thornton,  Holt,  N. 
P.  242.  Mr.  Marshall  says  the  assured 


in  this  case,  may  recover  "  on  aban- 
donment," but  he  does  not  cite  any 
authority  which  shows  abandonment 
to  be  necessary.  In  the  United  States 
it  has  been  decided  not  to  be  requisite 
in  such  case  ;  Cambreling  v.  M'Call,  2 
Daliison,  Rep.  280. 

^  See  the  remarks  of  Lord  Abinger^ 
8  Bing.  N.  C.  279. 
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Mellish  r. 
Andrew  A. 


Mullett  V. 
Sheiideo. 


of  the  goods,  saved  from  the  wreck  and  brought  ashore  there, 
fell  into  the  hands  of  the  natives,  who  destroyed  part>  and 
plundered  the  rest  The  assured  claimed  a  total  loss ;  and  it 
was  objected  to  his  claim,  that  he  had  given  no  notice  of  aban- 
donment. Sir  Vicary  Gibbs  overruled  the  objection,  and  said, 
"  An  abandonment  is  not  necessary  to  make  this  a  total  loss : 
the  portion  of  the  goods  which  were  saved  from  the  wreck, 
though  got  on  shore,  never  came  again  into  the  hands  of  the 
owners :  it  is,  therefore,  a  total  loss  to  them."* 

Goods  insured  on  a  Baltic  risk,  were,  with  the  ship,  while  in 
a  Swedish  port,  seized  and  detained  by  orders  of  the  Swedish 
government.  The  assured,  on  receipt  of  this  intelligence, 
gave  a  notice  of  abandonment,  which  was  too  late,  and  wholly 
inoperative.  Afterwards,  and  about  two  months  before  action 
brought,  the  goods  themselves  were  seized  and  unladen  by  a 
military  force  acting  under  the  orders  of  the  Swedish  govern- 
ment, and  never  restored.  The  Court  held  that,  as  the  loss 
continued  absolutely  total  at  the  time  of  action  brought,  the 
plaintiff  might  recover  accordingly,  without  notice  of  abandon- 
ment.' 

A  cargo  of  saltpetre  shipped  in  the  East  Indies  by  an 
American  citizen,  under  licence  from  the  Company,  was 
seized  at  the  Cape  of  Good  Hope  by  a  British  man-of-war, 
and  sold  under  decree  of  the  Vice-Admiralty  Court,  for  the 
benefit  of  the  captors.  Subsequently,  but  before  action 
brought,  this  decree  was  reversed  on  appeal,  and  the  pro- 
perty, or  the  proceeds  of  the  sale,  directed  to  be  restored  to 
the  agents  of  the  assured,  upon  payment  of  the  captor's 
costs.  Down  to  the  time  of  action  brought,  however,  no 
part  of  the  saltpetre,  or  of  the  proceeds  of  the  sale,  had  been 
received,  either  by  the  assured  or  his  agent.  The  assured 
having  claimed  a  total  loss,  it  was  held  by  Lord  Ellen- 
borough  and  the  Court  of  King's  Bench,  that  no  notice  of 
abandonment  was  necessary  under  the  circumstances.  '^  If," 
said  his  Lordship,  "instead  of  the  saltpetre  having  been 
taken  out  of  the  ship  and  sold,  and  the  property  devested. 


>  Bondrett  o.  Hentigg,  Holt,  N.  P. 
Kep.  149. 


*  Melliiih  i;.  Andre  wit,  15  East,  13. 
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and  the  subject-matter  lost  to  the  owner,  it  had  remained  on 
board  the  ship,  and  been  restored  at  last  to  the  owner,  I 
should  have  thought  there  was  much  in  the  argument,  that, 
in  order  to  make  it  a  total  loss,  there  should  have  been 
notice  of  abandonment,  and  that  such  notice  should  have 
been  given  sooner ;  but  here  the  property  itself  was  wholly 
lost  to  the  owner,  and,  therefore,  the  necessity  of  any  aban- 
donment was  altogether  done  away."  * 

A  timber  laden  vessel  was  stranded  in  the  St.  Lawrence,  Fa 
and  there  frozen  up  during  the  winter  ;  in  the  following  May 
her  condition  appearing  desperate,  it  was  considered  that  a 
sale  was  the  only  means  of  saving  anything  for  those  con- 
cerned. The  purchaser  afterwards,  by  the  opportunity  of  an 
unusually  high  tide,  saved  both  ship  and  cargo.  A  jury 
nevertheless  found  that  the  sale  was  right  and  valid  under 
the  circumstances,  and  a  majority  of  the  Court  of  Common 
Pleas  being  satisfied  that  the  finding  was  sustained  by  the 
facts,  held  it  a  total  loss  irrespective  of  notice  of  abandon- 
ment. The  ship  was  threatened  with  imminent  destruction ; 
the  cargo  could  not  have  been  transhipped  except  at  a  greater 
cost  than  it  would  have  sold  for ;  and  both  ship  and  cargo 
were,  by  circumstances  beyond  control  of  the  assured,  pre- 
vented from  being  brought  to  their  original  destination 
within  any  assignable  period.^ 

It  seems  that  the  assured,  on  seizure  and  confiscation  of  S< 
his  goods,  may  claim  a  total  loss  without  notice  of  abandon- 
ment, if  he  pleases ;  that,  if  no  restoration  takes  place 
before  action  brought,  he  may  recover  in  such  action  the 
whole  amount  he  claims :  but  if,  before  that  time,  a  restora- 
tion of  any  part  takes  place,  he  can  only  recover  an  average 
loss.  In  order  to  recover  as  for  a  total  loss  under  such 
circumstances,  in  any  event,  he  must  give  due  notice  of 
abandonment.  In  fact,  as  Lord  EUenborough  says  in 
Mellish  V.  Andrews,  "  where  there  is  an  abandonment,  the 
risk   is   thrown   on   the   underwriters :    where   there    is    no 

^  Hullett  r.  Shedden,  13  East,  304,      P.)  207;  see  also  King  v.  Walker  (in 
310.  error),  33  L.  J.  (Ex.)  326 ;  3  H.  &  C. 

'  Farnworth  r.  Hyde,  34  L.  J.  (C.       209. 
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Assured  may 
waive  bis  rixht 
to  reooTer  fur  a 
total  lofls. 


abaadonment,   the   party  takes  the    chance   of   recovering 
according  to  his  actual  loss."* 

Where  a  loss  has  taken  place,  followed  by  sale,  the  assured 
may,  by  his  own  conduct,  in  electing  to  take  to  the  proceeds 
of  the  sale,  instead  of  making  his  claim  against  the  under- 
writers, if  he  thereby  alters  the  position  of  facts,  so  as  to 
affect  their  interests,  forfeit  his  claim  to  recover  for  a  total 
Underwriter  may  loss.'  And  SO,  e  couverso,  even  in  a  case  where  they  would 
to  abandonment.  Otherwise  be  entitled  to  notice  of  abandonment,  the  under- 
writers, by  their  own  conduct,  may  forfeit  the  right  to  insist 
upon  it.  As,  where  the  assured,  on  hearing  that  his  ship  has 
put  into  port  to  repair  in  a  disabled  state,  expresses  his 
desire  to  the  underwriters  to  abandon,  but  they  dissuade  him 
from  it,  and  order  the  repairs  to  be  made  at  their  expense  ; 
this  supersedes  the  necessity  for  any  notice  of  abandonment, 
and  the  assured,  without  it,  may  recover  the  whole  amount 
of  the  insurance.' 


Total  lom  on 
ship  neoeaaarily 
■old. 


We  proceed  to  consider  the  application  of  these  principles 
to  the  case  of  the  ship.  Where,  in  the  course  of  the  voyage, 
and  by  the  agency  of  the  perils  insured  against,  the  ship 
becomes  an  absolute  wreck, — ^broken  in  pieces  and  dis- 
membered, so  that  ''her  planks  and  apparel  are  scattered 
on  the  sea,"^  this  is  a  case  of  total  loss  on  ship,  "although 
the  whole  or  a  greater  part  of  the  fragments  may  reach  the 
shore  as  wreck.'"  As  a  ship  the  thing  has  perished,  only 
the  wreck  remains.  Lee  debris  du  navire  naufrag^  existent, 
maia  le  navire  n^eodste  plus,*  No  doubt,  in  such  a  case,  the 
assured  may  recover  the  whole   amount  of  the   insui:ance 


1  Meliish  V.  Andrews,  15  East.  16 ; 
and  see  Goldsmid  v.  Oillies.  4  Taunt. 
SOS;  Tunno V.  Edwards,  12  East,  483. 

>  Mitchell  V.  Edie,  1  T.  R  608. 
And  see,  per  Lord  Abing^r,  Rouz  v. 
Salvador,  8  Bing.  N.  C.  266,  286.  See 
also.  &  P.  Allwood  v.  Henckell,  1  Park, 
Ins!  309. 


*  Da  Costa  v,  Newnham,  S  T.  R. 
407. 

*  Per  Dallas,  C.  J.,  in  Bell  tu  Nixon, 
Holt,  N.  P.  423. 

*  Opinion  of  the  Judges  deliTered 
to  the  House  of  Lords,  in  Irving  v. 
Manning,  1  H.  L.  Caa.  817. 

*  2  Emerigon,  o.  xvii.  s.  3,  p.  218. 
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without  notice  of  abandonment,  the  wreck  being  salvage  for 
the  benefit  of  the  underwriter. 

It  is  also  established  in  our  jurisprudence,  that,  although  C< 
the  damage  be  somewhat  short  of  this  complete  wreck,  yet, 
if  it  be  so  great  as  to  make  it  wholly  impossible  for  the 
master,  by  any  means  in  his  power,  to  repair  the  vessel  so  as 
to  keep  the  sea  as  a  ship,  or  to  do  so  except  at  a  cost  that 
would  exceed  the  ship's  value  when  repaired ;  or  if  she  be 
stranded  in  such  a  position  that  her  recovery  for  the  purposes 
of  the  adventure  is  beyond  all  hope ;  and  the  master  con- 
sequently, acting  bond  ficU  and  as  a  prudent  owner  would,  if 
uninsured,  sells  the  ship  where  she  lies, — the  assured  may 
treat  this  as  an  absolute  total  loss  of  the  ship,  and  recover 
the  whole  amount  of  the  insurance,  without  giving  notice  of 
abandonment.* 

It  is  not,  however,  the  sale  that  entitles  the  assured  to  Sa 
recover  without  notice  of  abandonment  (in  the  language  of  tu 
Bayley,  J.,  "  there  is  no  such  head  in  Insurance  Law  as  loss 
by  sale,"*)  but  the  state  to  which  the  ship  has  been  reduced 
by  the  perils  insured  against  previous  to  the  sale,  and  which 
alone  justified  the  master  in  selling.  The  loss,  in  fact,  before 
the  sale,  must  be  total,  independently  of  the  election  of  the 
assured  to  treat  it  as  such,  otherwise  the  mere  fact  of  the 
sale  will  not  excuse  the  want  of  notice  of  abandonment.' 

In  the  leading  case  upon  this  question   the   facts   were  Ci 
these  : — A  timber  laden  ship,  insured  from  Quebec  to  Bristol, 
in  sailing  down  the  St.  Lawrence  struck  upon  the  rocks,  and 
got  so  fast  set  that  the  master,  after  making  every  possible 


I  Idle  r.  Royal  Exch.  Ass  Co.,  3 
Moore,  116;  8  Taunt.  755;  Robert- 
son V.  Clarke,  1  Bing.  445;  Robert- 
son V.  Carruthers,  2  Stark.  571 ;  Cam- 
bridge V.  Anderton,  Ry.  &  Mood.  60 ; 
1  Carr.  &  P.  213 ;  S.  C,  2  B.  &  Cr. 
691  ;  Doyle  r.  Dallas,  1  M.  &  Rob. 
48;  Gardner  v.  Salvador,  ibid.  116; 
and  see  judgment  of  Lord  Abinger  in 
Roux  «.  Salvador,  3  Bing.  N.  C  266, 
288,  and,  in  accordance  with  the 
principles  there  laid  down,  Pamworth 


V.  Hyde,  84  L.  J.  (C.  P.)  207, 
overruling  the  earlier  cases  of  All- 
wood  V.  Henckell,  1  Park,  Ins.  399, 
Hodgson  V.  Blackiston,  ibid.  400,  note, 
and.  as  to  this  point,  the  judgment 
of  Tindal,  C.  J.,  in  Roux  v.  Salvador, 
1  BiDg.  N.  C.  526. 

*  In  Gardner  r.  Salvador,  1  Mood. 
&  Rob.  117. 

3  See  the  very  able  argument  of 
Maule,  J.,  (then  at  the  bar),  in  Roux 
V.  Salvador,  3  Bing.  N.  C.  266,  270. 
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effort,  could  not  get  her  off*,  but  was  obliged  to  leave  her 
there  exposed  to  a  heavy  sea.^  By  surveyors,  and,  amongst 
others,  a  Lloyd's  agent  from  Quebec,  she  was  examined  and 
found  to  be  so  damaged,  that,  although  still  retaining  the 
form  of  a  ship,  she  was  only  saved  from  going  to  pieces  by 
the  timber,  which  formed  the  greater  part  of  the  cargo  ;  and, 
in  the  judgment  of  the  surveyors,  the  expense  of  getting  her 
off  the  rocks  (if  that  could  be  accomplished),  and  repairing 
her,  would  exceed  her  value  when  repaired.  They,  there- 
fore, advised  the  master  to  sell  her,  which  he,  in  ignorance 
of  the  insurance,  did,  together  with  her  register ;  and  the 
purchaser,  having  succeeded  in  getting  her  off  the  rocks, 
repaired  and  sent  her  on  another  voyage,  at  the  outset  of 
which  she  was  lost  in  the  Gulf  of  St  Lawrence.  The 
plaintiff,  who  had  never  given  notice  of  abandonment^ 
brought  his  action  for  a  total  loss. 

Lord  Tenterden  told  the  jury  to  look,  not  so  much  at  the 
acts  of  the  parties,  whether  buyers  or  sellers,  as  at  the  state 
of  the  ship  itself.  "If,"  said  his  Lordship,  **  the  jury  are  of 
opinion  that  this  vessel  could  not  be  repaired  at  all,  or  that 
she  could  not  be  repaired  without  incurring  an  expense 
equal  to,  or  greater  than,  her  value,  then  I  shall  hold,  that, 
although  she  may  exist  in  the  form  of  a  vessel,  and  be  after- 
wards sold  with  her  register,  the  plaintiff  will  be  entitled  to 
recover  as  for  a  total  loss,  with  benefit  of  salvage."'  The 
jury  found  a  verdict  for  a  total  loss. 

The  Court  in  banc  refused  to  disturb  that  verdict  by 
sending  the  case  to  a  new  trial.  Lord  Tenterden  on  that 
occasion  said,  "  If  the  subject-matter  of  insurance  remained  a 
ship,  it  was  not  a  total  loss  ;  but  if  it  were  reduced  to  a 
mere  congeries  of  planks,  the  vessel  was  a  mere  wreck :  the 
name  you  may  think  fit  to  apply  to  it  cannot  alter  the  natiu^ 


^  Before  the  master  left  the  ship  to  hogged  and  twisted  in  such  a  manner 

go  to  Quebec  for  advice,  he  had  found  that  he  considered  it  impossible  to 

on  examination,  ''that  the  keel  had  make  her  seaworthy."     4    Dowl.  k 

gone  fore  and  aft,  and  pieces  of  it  were  Ry.  204. 

washed  on  shore,  the  stem  and  gripe  '  Ky.  ft  Mood.   61  ;   and  see,  also, 

were  gone,  and  the  ship  was  bilged.  1  Carr.  ft  i\  214. 
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of  the  thing."     Bay  ley,  J.,  on  the  same  occasion,  said,  "  I 

take  the  legal  principle  to  be  this  :  if,  by  means  of  any  of 

the  perils  insured  against,  the   ship  ceases  to  retain   that 

character,  and  becomes  a  wreck,  that  is  a  total  loss,  and  the 

master  may  sell  her,  and  the  assured  may  recover  for  a  total 

loss,  without  notice  of  abandonment."* 

From  the  above  statement  of  the  case,  founded  upon  a 

collation  of  the  two  Nisi  Prius  reports  with  those  in  banc, 

the  ship  at  the  time  of  the  sale  appears  to  have  been  "  a 

mere  congeries  of  planks  ;"  and  the  case  is  a  direct  authority 

for  the  position,  that  when  a  ship  reduced  to  such  a  state  is 

sold  abroad,  the  plaintiff  need  give  no  notice  of  abandonment 

in  order  to  recover  as  for  a  total  loss.     That  position  was 

afterwards  assumed  by  Lord  Tenterden  in  his  summing  up 

to  the  jury  in  Doyle  v.  Dallas,^  and  in  the  subsequent  case  of 

Gardner  v.  Salvador,  Bayley,  J.,  states  the  law  to  the  same 

effect  in  these  terms : — "  The  question  in  this  case  is,  whether 

you  are  satisfied  there  has  been  a  total  loss  by  the  perils  of 

the  seas.     I  know  of  no  such  head  in  Insurance  Law  as  loss 

by  sale.     If  the  situation  of  the  ship  be  such  that  by  no 

means  within  the  master's  reach  it  can  be  treated  so  as  to 

retain  the  character  of  a  ship,  then  it  is  a  total  loss.     If  the 

master,  by  means  within  his  reach,  can  make  an  experiment 

to  save  it,  with  a  fair  hope  of  restoring  it  to  the  character  of 

a  ship  {ie.y  a  sea-going  vessel),  he  oannot,  by  selUng,  turn  it 

into  a  total  loss.     Bona  fides  in  the  master  w^U  not  decide 

the  question,  for  if  he  sells  erroneously  what  is  entitled  to 

the  character  of  a  ship,  though  he  thinks  it  a  wreck,  it  will 

not  do."^ 

Very  recently  a  timber  laden  vessel,  on  her  way  down  the  Pj 

H 

*  Cambridge  v.  Anderton,  2  B.  &.  report,  notice   of  abandonment   was 

Cr.  691  ;  4  DowL  &  Ry.   203  ;  S,  C\,  given. 

Ry.  &  Mood.  60 ;  1  Carr.  &  P.  213 ;  2  Doyle  v.  Dallas,  1  Mood.  &  Rob. 

Be©  S.  P.y  Robertson  r.  Clarke,  1  Bing.  48,  54. 

445;  8  Moore,  622,  where  the  losa  was  "  Gardner  v.  Salvador,  1   Mood.  & 

also  held  total  without  notice  of  aban-  Rob.  116;  see  also  Tanner  v.  Bennett, 

donment;  see  also  Allen  r.    Sugrue,  Ry.  &  Mood.  182  ;  and  Underwood  v. 

8  B.  ft  C.  561;  3  M.  &  Ryl.  9,  at  Robertson,  4   Camp.   138,   where   no 

N.  P.,  Danson  &  Lloyd,  188;  in  this  notice  of    abandonment    appears    to 

case,  however,  as  appeiirs  by  the  N.  P.  have  been  given. 
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St.  Lawrence,  stranded  in  that  river  and  was  frozen  up  for 
the  winter.  In  the  following  May  her  condition  appeared  to 
surveyors  so  desperate  that  the  only  hope  left  of  saving  any- 
thing for  those  concerned  was  by  sale  of  the  ship  where  she 
lay.  The  sale  took  place,  and  the  purchaser  by  help  of  an 
unusually  high  tide  succeeded  in  saving  her.  The  jury  found 
that  the  sale  was  justified  by  the  circumstances,  and  the 
Court  of  Common  Pleas,  being  satisfied  that  the  evidence 
sustained  the  verdict,  held  the  plaintiff  entitled  to  recover 
for  a  total  loss  without  notice  of  abandonment.^ 

In  the  case  of  Roux  v.  Salvador,  however,  when  before  the 
Court  of  Common  Pleas,  Tindal,  C.  J.,  dissented  fix)m  this 
doctrine  of  the  case  of  Cambridge  v.  Anderton  as  opposed 
to  the  weight  of  previous  authorities,  especially  to  the  two 
Nisi  Prius  decisions  of  Allwood  v.  Henckell  and  Hodgson  v. 
Blackiston,'  which  he  regarded  as  laying  down  the  propo- 
sition, without  any  limitation,  that  a  notice  of  abandonment 
is  necessary,  though  ship  and  cargo  have  been  justifiably 
sold  and  converted  into  money,  at  the  time  when  the  notice 
of  loss  is  received.*  But  the  argument  of  Mr.  Maule  and 
the  judgment  pronounced  by  Lord  Abinger  in  that  same 
case  when  in  the  Court  of  Error,  have  for  ever  quieted  this 
dispute  and  affirmed  the  doctrine  of  Cambridge  v.  Anderton 
as  the  law  of  this  country.* 
Effect  of  sale  That  doctrine  in  its  application,  effect,  and  consequences 

w  en  JUS        e.    jg  ^^^^  tersely  expounded  by  the  Court  of  Common  Pleas  in 

the  case  of  Famworth  v,  Hyde.  The  jury  in  that  case  had 
found  that  the  sale  of  both  ship  and  cargo  (the  cargo  being 
of  timber)  was  justified  by  the  circumstances.  *'  We  are, 
therefore,"  says  Snjtith,  J.,  in  delivering  judgment,  "to 
say  what  is  the  legal  effect  of  this  sale  so  found  by  the 
jury  to  have  been  right  and  necessary.     We  say  that  such 

I  Famworth  V.Hyde,  84  L.  J.  (C.  P.)  *  Roux  v.  Salvador,  8  Bing.  N.  C. 

207.  266,  269,  277,  278.    But  Knight  v. 

*  Allwood  V,  Henckell,  1  Park,  Ins.  Faith.  15  Q.  B.  649,  for  a  time  revived 
899 ;  Hodgson  v,  Blakiston,  1  Id.  400.  the  dispute,  which  seeniB  again  to  he 

*  See  judgment  of  Tindal,  G.  J.,  in  determined  in  accordance  with  Lord 
Roux  V,  Salvador,  1  Bing.  N.  G.  539  Abinger's  opinion  by  Famworth  r. 
— 544.  Hyde,  supra, — Ed, 
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sale  supervening  on  the  existing  state  of  things  was  an 
actual  total  loss.  A  right  sale  passes  the  property  ;  and 
when  the  property  is  passed  from  the  assured  by  reason  and 
in  consequence  of  a  peril  insured  against,  the  cargo  is  actu- 
ally lost  to  him  as  much  as  if  it  was  destroyed.  We  are 
aware  that  the  interest  of  the  underwriter  may  at  times  be 
sacrificed  by  a  sale,  where  the  ship  or  cargo  might  have  been 
saved  wholly  or  partially,  if  notice  of  abandonment  had  been 
given ;  but  we  are  also  aware  that  if  a  right  sale,  such  as  is 
here  proved,  is  not  held  to  be  an  actual  total  loss,  it  would 
be  for  the  interest  of  the  assured  where  a  notice  of  aban- 
donment would  make  a  constructive  total  loss,  to  give  notice 
of  abandonment  and  leave  the  ship  or  cargo  to  perish 
unsold  ;  and  so  the*  benefit  of  salvage  from  a  sale  would  be 
lost  by  reason  of  the  delay  required  for  notice  of  abandon- 
ment. .  .  .  The  opposing  considerations  for  and  against  re- 
quiring notice  of  abandonment  when  the  property  insured 
exists  in  species  are  stated  in  Roux  v.  Salvador  and  Knight 
V.  Faith,'  respectively.  .  .  .  The  judgment  in  Knight  v.  Faith 
accords  with  Roux  v.  Salvador  in  holding  that  there  may  be 
a  total  loss  without  abandonment  where  there  has  been  a 
right  sale  caused  by  urgent  necessity,  with  full  proof  that 
eveiything  was  done  optimd  fide,  and  for  the  real  benefit  of 
all  concerned.  There  is  an  apparent  difference  of  opinion 
in  these  two  decisions  as  to  the  degree  of  imminent  danger 
which  should  be  held  to  be  such  urgent  necessity  as  would 
justify  a  sale.  But  the  suflSciency  of  the  degree  of  danger  is 
within  the  province  of  the  jury."' 

The  cases  referred  to  as  authorities  for  a  contrary  opinion 
by  Tindal,  C.  J.,  only  show  that  the  mere  fact  of  sale  abroad, 
irrespective  of  the  state  of  the  ship  or  cargo  which  led  to  and 
justified  it,  does  not  constitute  an  absolute  total  loss,  though 
the  assured  may  receive  intelligence  at  one  and  the  same 
time  of  the  loss  and  the  sale.  Nor  can  the  assured  himself, 
if  the  ship,  though  much  damaged,  is  still  subsisting  as  a  ship 
when  he  receives  the  intelligence,  by  electing  to  sell,  instead 

1  15  Q.  B.  649.  ■  Famworth  r.  Hyde,  34  L.  J.  (C.  P.)  207,  210. 
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Martin  v. 
Crokatt 


Bell  V.  Nixon. 


of  repairing  her,  on  the  probable  estimate  of  the  expenses  of 
repair  being  greater  than  her  repaired  value,  entitle  himself 
to  recover  a  total  loss  without  notice  of  abandonment. 

A  ship  from  Carlscrona  (in  Sweden)  to  London,  was,  in 
the   course  of  the  voyage,  so  sea-damaged  as  to  be  forced 
to  run  into  Warburg,  a  small  fishing  place  on  the  Swedish 
coast,  where,  on  survey,  she  was  reported  incapable  of  pro- 
ceeding on  her  voyage  without  thorough  and  very  expensive 
repairs.     The  assured,  on  hearing  this,  without  giving  any 
notice  of  abandonment,  stated  the  facts  to  the  underwriters, 
and  asked  directions  how  to  proceed ;  but  they  declined  to 
interfere,  and  he  ordered  a  sale  of  the  ship  and  cargo  (the 
latter  undamaged)   for  the  benefit   of  aU  concerned.      By 
sale  on  the  spot  they  realized  so  little,  that,  after  deducting 
the  expenses  of  the  sale  and  salvage,  there  was  a  balance 
of  20?.  against  the  assured.     He  on  this  brought  his  action 
for  a  total  loss,  and  Lord  EUenborough  directed  a  nonsuit, 
on  the  ground   that,  as  the   ship   continued  to  subsist  in 
species  in  the  place  whither  she  was  carried,  this  was  not  a 
total  loss  without  notice  of  abandonment.     On  motion  for  a 
new  trial,  the  Court  on  the  same  ground  refused  the  rule.* 

A  ship  bound  from  Hull  to  Quebec  was  obliged  by  tempest 
to  run  into  Limerick,  where  on  survey  she  appeared  much 
damaged,  and,  as  she  could  not  be  repaired  at  Limerick  and 
the  agent  of  the  assured  conceived  it  to  be  impossible  to 
remove  her  elsewhere,  she  was  resurveyed,  condemned,  and 
broken  up  where  she  lay,  as  the  best  course  for  all  concerned 
No  notice  of  abandonment  having  been  given,  it  was  held 
that  the  assured  could  not  recover  as  for  a  total  loss.  Dallas, 
C.  J.,  after  admitting  that  there  were  cases  in  which  the 
assured  may  claim  a  total  loss  without  abandonment,  added, 
"  But  if  the  case  be  doubtful,  the  assured  ought  not  to  take 
upon  himself  to  determine  for  the  underwriter,  to  break  up 
the  ship,  and  call  upon  them  for  a  total  loss."* 


>  Martin  v.  Crokatt,  14  Eaat,  465. 

'  BeU  V,  Nixon,  Holt.  N.  P.  423, 
425.  The  Court  in  banc  were  unani* 
moiiB,  that  notice  of  abandonment  was 
neceeaary  in  this  case. 


Mr.  Phillips  has  in  subsequent  edi- 
tions of  his  work  withdrawn  his  dis- 
approbation of  this  deciBion,  which  he 
had  expressed  in  the  second. — EdL 


(HAP.  VII.]  WHEN    NECESSARILY    SOLD. 

A  ship  insured  on  time  in  1,000/.,  having  stranded  off  the  K 
harbour  of  Santa  Cruz,  was  beached  there,  unloaded,  and 
surveyed,  and  found  to  be  so  much  damaged  by  the  accident, 
that  the  necessary  repairs  could  not  ])e  done  at  Santa  Cruz, 
nor  could  she  be  taken  to  any  port  where  she  could  prudently 
have  been  repaired.  The  master  being  also  a  part  owner 
and  interested  in  the  policy,  sold  her  for  the  benefit  of  whom 
it  might  concern,  and  she  fetched  7'2l.  Witliout  giving 
notice  of  abandonment  the  assured  claimed  for  a  total  loss. 
The  Court,  however,  held,  that  the  sale  was  not  justified  by 
such  facts  as  amounted  to  an  actual  total  loss,  and  therefore, 
without  notice  of  abandonment,  that  the  assured  could  not 
recover  except  for  a  partial  loss.' 

"  We  have  here,"  says  Lord  Campbell  in  giving  the 
judgment  of  the  Court,  ''  the  case  of  a  ship  rendered  in- 
navigable by  the  perils  insured  against,  and  not  capable 
of  being  repaired  in  the  harbour  into  which  she  is  carried," 
[she  might  have  been  sent  to  other  places  where  she 
might  have  been  repaired,  though  not  prudently],  "  but 
still  retaining  her  character  as  a  ship  without  the  title  of 
the  assured,  the  original  owners,  being  properly  transferred 
to  a  purchaser.  This,  we  think,  is  not  an  actual  total 
loss,  and,  if  a  constructive  total  loss,  the  insurers  can  only 
be  rendered  liable  for  the  sum  insured  by  a  notice  of 
abandonment."  ^ 

"  The  ship,"  said  Lord  Campbell,  in  the  case  of  Fleming  u 
Smith  before  the  House  of  Lords,  "  the  ship  was  not  sub- 
merged or  destroyed,  but  remained  in  the  form  of  a  ship 
capable  of  being  repaired,  and  it  was  for  the  captain  to 
determine  whether  it  should  be  repaired  or  not.  Under 
these  circumstances  the  question  arises,  whether,  when 
the  owners  of  the  ship  insured  receive  intelligence  that 
the  ship  is  capable  of  being  repaired,  and  that  it  is  lying 
in  port,  they  can  claim  as  for  a  total  loss  without  giving 
notice  of  abandonment  ?  My  opinion  is  they  cannot  do 
so.     "  It  would  be  an  extreme  hardship  for  the  underwriters 

»  Knight  V.  Faith,  12  Q.  R.  G49.  M5  Q.  B.  658,  659. 
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to  have  to  pay  as  for  a  total  loss,  without  having  the  oppor- 
tunity of  making  the  most  of  the  ship  in  its  disaWed 
state."' 

Arriral  of  the  Whether,  if  the  ship  reach  her  home  port,  or  that  of  her 

destination,  in  so  shattered  and  dismembered  a  state  as  to  be 
no  longer  a  ship,  but  a  wreck,  the  assured  may  recover  for 
a  total  loss  without  notice  of  abandonment,  is  only  another 
form  of  the  same  question  depending  for  solution  on  the 
same  condition.  If  she  be  wrecked  in  pieces  off  such  port, 
so  that  nothing  but  her  fragments  come  to  hand,  there  can 
be  no  doubt  that  he  may,  and  the  wreck  will  then  be  a  sal- 
vage for  the  benefit  of  the  underwriters.  If,  however,  her 
planks  still  hold  together,  so  that  she  retains  the  shape  of  a 
ship,  though  wholly  irreparable  for  sea  again,  except  at  a 
cost  greater  than  her  value  when  repaired,  the  safer  course 
would  be,  to  give  notice  of  abandonment ;  and  if  that  be 
done,  the  fact  of  her  being  brought  thus  disabled  into  her 
port  of  destination  will  make  no  difference  to  the  right  of 

Shawe  v.  Felton.  the  assured  to  claim  a  total  loss.     It  was  so  held  in  Shawe  v. 

Felton,'  and  in  Allen  v.  Sugrue :'  and  the  law  as  to  this 
point  is  the  same  in  the  United  States.^ 


Bffeot  of  sale  on 
nuUoe  of  aban- 
donmeiit. 


If  the  assured  have  given  notice  of  abandonment,  and  then 
orders  a  sale,  this  will  not,  it  seems,  operate  as  a  waiver  of 
his  notice  ;  at  all  events,  where  the  ship  is,  as  a  ship,  wholly 
irreparable  except  at  a  cost  greater  than  her  repaired  value.' 
At  the  same  time,  it  must  be  added  that  such  a  course  on 
the  part  of  the  assured  should  only  be  followed  under  very 
exceptional  circumstances ;  since,  to  use  the  language  of  Lord 


1  Fleming  v.  Smith,  1  H.  L.  Cas. 
518,  535.  See  per  cur,  Famworth 
V.  Hyde,  ante,  p.  893. 

s  Shawe  v.  Felton,  2  East,  109. 

*  Allen  V.  Sugrue,  Dans,  ft  LI.  18S  ; 
S.  Cy  8  B.  ft  Cr.  561 ;  8  Man.  ft  Ryl. 
9.  See,  too,  the  case  of  Samuel  v. 
Hoyal  Ezch.  Ass.  Co ,  8  B.  ft  Cr.  1 19; 
and  also  the  case  of  the  ship  Laurel 
(Stewart  v,  Qreenock  Mar.  Ins.  Co.,  2 


H.  L.  Cas.  159) ;  a  case  which,  as  Loxd 
Truro  remarks,  **  seems  somewhat  in 
advance  of  prior  determinationB :  *'  per 
Lord  Truro,  1  Macqueen,  H.  L.  Cm. 
884,  839. 

*  Ralston  v.  Union  Ins.  Co.,  4  Fin- 
ney, 836 ;  Peters  v,  Phoonix  Ins.  Ca, 
3  Serg.  ft  Rawle,  25. 

*  Allen  V.  Sugrue,  Dans,  ft  LL  188. 
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Campbell  cited  above,  "  it  would  be  an  extreme  hardship  for 
the  underwriters  to  have  to  pay  as  for  a  total  loss,  without 
having  the  opportunity  of  making  the  most  of  the  ship  in 
its  disabled  state." 


Most  perishable  goods  are  insured  in  this  country  "  free  of  T( 
average,"  the  underwriter  thereby  stipulating  that,  in  respect  so 
of  such  articles,  he  will  be  liable  for  nothing  short  of  a  total  °" 
loss.     Consequently  the  turning  point  in  cases  of  this  kind 
usually  is,  what,  upon  articles  so  insured,  amounts  to  a  total 
loss  1     Not  that  a  total  loss  upon  goods  that  are  so  insured 
at  all  differs  from  a  total  loss  on  goods  that  are   not   so 
insured.     As  Lord  Abinger  says,  "  The  memorandum  does 
not  vary  the  rules  upon  which  a  loss  shall  be  partial  or  total : 
it  does  no  more  than  preclude  the  indemnity  for  an  ascer- 
tained partial  loss. 


»>  I 


Cases  of  this  kind  are  divisible  into  two  classes :  1.  Where  CI 
the  loss  occurs  during  the  voyage,  and  the  goods  never  arrive 
at  their  destination.     2.  Where  the  assured  claims  to  recover 
on  memorandum  articles  arriving  sea-damaged. 

Confining  our  attention  to  the  former  of  these  classes  in  Fi 
the  meantime,  this  is  the  established  rule  of  law  in  respect  of 
them  : — If  perishable  goods,  by  reason  of  being  sea-damaged 
in  the  course  of  the  voyage,  are  necessarily  unshipped  at  an 
intermediate  port,  and  found  to  be  reduced  either  to  such  a 
state  of  absolute  putridity  that  they  cannot  with  safety  be 
reshipped  into  the  same,  or  any  other  vessel,  and  are,  conse- 
quently, then  and  there  thrown  overboard ;  or  to  be  in  such  a 
state  of  rapidly  progi'essive  decay  that,  if  sent  on  to  their  port 
of  destination,  their  species  itself  would  disappear  before 
arriving  there,  and  are  therefore  sold  where  they  lie — in  such 
cases  there  is  an  absolute  total  loss,  within  the  meaning  of 
the  policy ;  the  assured  being  entitled  to  the  whole  amount 


'  Per  Lord  Abinger  in  Roux  r.  Salvador,  8  Bing.  N.  C.  266,  277,  278. 

'6  M 
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Oocking  r. 
Fraaer  oremiled. 


But  supported  to 
itB  full  extent  in 
the  United 
States. 


Dyson  v.  Row- 

croft. 


of  the  insurance  without  notice  of  abandonment,  and  the 
underwriters  to  the  benefit  of  an  j  salvage  that  may  ultimately 
come  to  hand.* 

By  the  rule  as  thus  established,  the  decision  of  Lord 
Mansfield  in  Cocking  v.  Fraser,'  according  to  which  nothing 
short  of  "  absolute  destruction  of  the  goods  by  the  wreck  of 
the  ship"  would  suflBce,  must  now  be  held  to  be  overruled. 
It  was  expressly  dissented  from  severally  by  Lord  Kenyon,* 
Lord  Alvanley,*  and  Lord  EUenborough,*  the  latter  saying 
that,  "  if  obliged  to  choose  between  the  two,  he  should  incline 
to  the  opinion  of  Lord  Alvanley  in  Dyson  v.  Rowcroft,  in 
preference  to  that  of  Lord  Mansfield  in  Cocking  v.  Fraser." 

In  the  United  States  the  rule  in  Cocking  v.  Fraser  is  sup- 
ported to  its  fullest  extent ;  and  the  law  there  in  respect  of 
perishable  articles  within  the  memomndum,  is,  in  the  words 
of  Chancellor  Kent,  that  "the  insurer  is  secure  against  all 
damage  to  them,  whether  great  or  small,  whether  it  defeats 
the  voyage,  or  only  diminishes  the  price  of  the  goods,  unless 
the  article  be  completely  and  actually  destroyed  so  as  no 
longer  physically  to  exist."  * 

In  our  own  jurisprudence,  on  the  contrary,  there  has  been 
a  tendency  to  relax  the  extreme  rigour  of  the  rule  laid  down 
by  Lord  Mansfield.  A  cargo  of  fruit  insured,  "free  of 
average/'  from  Cadiz  to  Lisbon,  was,  in  consequence  of 
tempestuous  weather,  necessarily  carried  into  Santa  Cruz  (an 
intermediate  port),  where  it  was  found  to  be  so  much  damaged 
by  sea-water  that  it  had  become  rotten,  and  so  noxious  that 


»  Dyson  v.  Rowcroft,  8  B.  &  P. 
4  74 ;  Cologan  v.  London  Ass.  Co.,  5 
M.  &  Sel.  447;  Rous  v.  Salvador,  S 
Bing.  N.  C.  266 ;  overruling  Cocking 
V.  Fraser,  4  DougL  295 ;  and  on  same 
point,  Rous  V,  Salvador,  below,  1 
Bing.  N.  C.  524. 

3  Cocking  V,  Fraaer,  1  Park,  247 ;  1 
MarshaU,  226 ;  Benecke,  Pr.  of  Indcm. 
270.  See  also  tlie  caae  reported,  4 
Dougl.  295. 

'  In  Burnett  v,  Kensington,  7  T. 
R.  210,222. 

*  Dyson  v.  Rowcroft,  8  B.  &  P.  474, 


475,  476. 

*  In  Cologan  v.  London  Asa  Ca,  5 
H.  ft  SeL  447,  455. 

•  8  Kent  Comm.  295.  See  also 
Raltus  V.  Ocean  Ins.  Co.,  14  Johnson, 
N.  T.  Rep.  188;  Morean  v.  United 
States  Ins.  Ca,  8  Washington  Ciro. 
Court  Rep.  250.  If  the  words  "  phy- 
sically exist,"  in  the  rule  as  above  laid 
down  by  Chancellor  Kent,  have  the 
same  meaning  as  they  bear  on  this 
side  the  Atlantic,  there  seems  to  be 
very  little  dilTerenoe  between  the  rule 
of  law  in  the  two  ocmntries. 


THAP.  VII.]  AT    INTERMEDIATE   PORT. 

it  was  necessarily  thrown  into  the  sea.  The  Court  of  Com- 
mon Pleas  held  that  the  assured  might  recover  for  a  total  loss 
without  giving  notice  of  abandonment.* 

A  cargo  of  wheat,  "  warranted  free  of  average,"  from  Quebec  C 
to  Teneriffe,  was  captured  and  recaptured,  and  carried  by  the 
recaptors  into  Bermuda,  where,  in  consequence  of  scarcity,  an 
embargo  was  put  on  the  wheat.  In  order  to  repair  the  ship, 
the  cargo  was  permitted  to  be  unloaded,  and  the  whole  was 
landed,  except  about  600  bushels,  which  were  in  such  a  state, 
from  the  sea-water,  that  the  magistrates,  out  of  regard  to  the 
public  health,  ordered  it  to  be  thrown  into  the  sea  As  to 
this  part  of  the  case,  the  Court  of  King's  Bench,  although  it 
was  unnecessary,  as  notice  of  abandonment  had  been  given, 
intimated  a  strong  opinion  that  there  was  an  absolute  total 
loss  on  the  wheat  thus  thrown  into  the  sea.  "  Considering 
the  contract  of  insurance,"  Lord  Ellenborough  said,  "as  a 
contract  of  indemnity,  it  surely  cannot  be  less  a  total  loss 
because  the  commodity  subsists  in  species,  if  it  subsist  only 
in  the  form  of  a  nuisance.  There  is  a  total  loss  of  the  thing, 
if  by  any  of  the  perils  insured  against  it  is  rendered  of  no  use 
whatever,  though  it  may  not  be  entirely  annihilated."^ 

The  case  of  Roux  v.  Salvador  (on  appeal)  is  now  the  R 
leading  authority  on  this  question  in  our  jurisprudence.  It 
goes  further,  and  shows  that  if  sea-damaged  goods  are  sold  at 
an  intermediate  port,  because  they  will  inevitably  perish  before 
reaching  their  destination,  by  reason  of  the  putrefaction 
already  commenced  and  not  to  be  arrested  by  any  means  at 
the  master's  disposal — this  for  the  assured,  who  receives  in- 
telligence at  one  and  the  same  time  of  the  loss  and  the  sale, 
is  a  total  loss,  without  notice  of  abandonment,  although  the 
goods,  at  the  time  of  sale,  still  subsisted  in  species,  and 
commanded  a  price  in  the  market  as  and  for  what  they  were 
described  as  being  in  the  policy. 

*  Dyson  r.   Rowcroft,   3  B.   A   P.  a  total  loss  of  part  of  a  cargo  of  memo- 

i74.  rrindiim  articles  shipped  and  insured 

'  Cologan  V.  London  Am.  Co.,  5  M.  in  bulk,  is  now  overruled  by  Ralli  r. 

k  Sel  447,  454.  455.     This  case,  in  so  Janson,  6  E.  &  B.  422  ;  25  L.  J.  (Q.  B.) 

far  as  it  may  be  considered  an  autho  300. 
rity  for  the  position  that  there  can  be 
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Roux  V.  Sal-  Hides  insured,  "  free  of  average,"  from  Valparaiso  to  Bor- 

deaux, were  necessarily  landed  at  Rio  de  Janeiro  in  order  to 
repair  the  ship,  and  then  were  found  to  be  in  a  state  of 
incipient  putrefaction  occasioned  by  moisture  frY>m  the  leak, 
being  all,  as  it  is  termed,  "  greased,"  the  hair,  i.  e.,  coming  off 
in  the  fingers  of  those  who  handled  them.  As  this  greasing 
could  not  be  stopped  by  any  means  practicable  at  Bio,  and 
as,  in  consequence  of  its  progress,  the  hides  would  have  lost 
the  character  of  hides  before  they  arrived  at  their  destination, 
they  were  sold  at  Rio  for  the  gross  sum  of  273/.,  as  hides,  for 
the  purpose  of  being  tanned,  and  were  so  tanned  by  the 
purchasers. 

The  assured,  who  had  at  the  same  time  notice  of  the  loss 
and  the  sale,  brought  his  action  as  for  a  total  loss,  without 
giving  notice  of  abandonment,  and  the  Court  of  Exchequer 
Chamber  reversing  the  judgment  of  the  Court  of  Conamon 
Pleas,  held  that  he  was  entitled  to  recover.* 

"  In  the  case  before  us,"  said  Lord  Abinger, "  the  juiy  have 
found  that  the  hides  were  so  far  damaged  by  the  perils  of  the 
sea,  that  they  never  could  have  arrived  in  the  form  of  hides. 
By  the  process  of  fermentation  and  putrefaction  which  had 
commenced,  a  total  destruction  of  them,  before  their  arrival 
at  their  port  of  destination,  became  as  inevitable  as  if  they 
had  been  cast  into  the  sea  or  consumed  by  fire.  Their 
destruction  not  being  consummated  at  the  time  they  were 
taken  out  of  the  vessel,  they  became  in  that  state  a  salvage 
for  the  benefit  of  the  party  who  was  to  sustain  the  loss,  and 
were  accordingly  sold;  and  the  facts  of  the  loss  and  sale  were 
made  known  at  the  same  time  to  the  assured.  Neither  he 
nor  the  undei'writers  could  at  that  time  exercise  any  cpntroi 
over  them,  or  by  any  interference  alter  the  consequences.  It 
appears  to  us,  therefore,  that  this  was  not  the  case  of  what 
has  been  called  a  constructive  total  loss,  but  of  an  absolute 
total  loss,  of  the  goods  :  they  could  never  arrive ;  and,  at  the 
same  moment  when  intelligence  of  the  loss  was  received,  all 
speculation  was  at  an  end." 

1  Houz  V.  SaWarlor,  3  Bing.  N.  C.  266 ;  overruling  aa  to  tliis  point,  &  C. 
1  Bing.  N.  C.  524. 
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No  degree  of  loss  in  bulk,  in  quality,  or  in  value,  will,  T 
however,  entitle  the  assured  to  put  an  end  to  the  adventure,  ^ 
and  recover  a  total  loss  without  notice  of  abandonment,  on 
goods  warranted  free  of  average,  unless  such  damage  involves 
their  total  destruction  in  species,  either  actual  or  inevitable. 
If  the  commodity  can  be  forwarded  to  its  port  of  destination 
with  any  reasonable  prospect  of  arriving  there  in  species, 
however  damaged,  the  assured  who  has  failed  to  send  it  on, 
or  sold  it  at  an  intermediate  port,  cannot  recover  for  a  total 
loss,  at  all  events,  without  notice  of  abandonment. 

Wheat  insured,  "  free  of  average,"  from  Waterford  to  Liver-  Ai 
pool,  was  being  carried  down  the  river  from  Waterford,  when  Aj 
the  ship  struck,  and  was  run  aground,  to  prevent  her  sinking, 
in  a  place  where  her  hull  was  completely  under  water  at 
every  high  tide.  About  a  month  after  this  stranding,  the 
wheat  was  got  out  much  damaged ;  one-third  of  it  being 
thrown  away  as  wholly  useless.  The  other  two-thirds  were 
kiln-dried,  and  might  have  been  sent  on  to  Liverpool  and 
sold  there ;  instead  of  this,  however,  this  residue  was  sold  at 
Waterford  for  about  2oOL  gross,  and  901,  net.  Lord  Ellen- 
borough  held,  that  in  this  case  the  assured  could  not  recover 
for  a  total  loss  on  the  wheat  without  notice  of  abandonment, 
because  it  might  have  been  sent  on  to  its  port  of  destination 
in  a  saleable  state  as  wheat.* 

Tobacco  and  sugar  insured,  "  free  of  average,"  from  Heligo-  Tl 
land  to  London,  were  off  Heligoland  when  the  ship  in  which  A 
they  were  carried  was  wrecked,  and  were  got  ashore  there, 
but  in  a  very  damaged  state ;  the  sugars  having  been  mostly 
washed  out  of  the  hogsheads,  and  the  tobacco  entirely  spoiled 
by  sea-water,  so  as  to  be  worth  nothing  at  all  to  the  assured. 
The  Court  of  King  s  Bench  unanimously  held  that  the  assured, 
who  had  not  abandoned,  could  not  recover  for  a  total  loss.* 
Lord  Abinger  remarks  on  this  case,  that  "  the  tobacco  and 
sugar,  though  damaged  by  the  sea,  were  in  the  hands  of  the 


*  Anderson  r.  Royal  Exch.  Am.  Co.,  *  Thompson   r.  Royal   Exch.    Ass. 

7  Ea^t,  '66.  Co.,  ItJ  Ea«it,,  -JU. 
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shippers  at  Heligoland  ;  and,  as  stated  by  Lord  Ellenborough 
in  his  judgment,  for  anything  that  appeared,  might  have 
been  forwarded  to  their  port  of  destination."*  Lord  Abinger 
probably  spoke  from  recollection  of  what  had  been  said  by 
Lord  Ellenborough  in  his  own  hearing ;  for  nothing  of  the 
kind  appears  in  the  printed  report,  which  is,  however,  very 
brief. 

In  the  case  of  fifty-four  hogsheads  of  sugar  from  Grotten- 
burg  to  Stralsund,  the  ship,  in  the  course  of  the  voyage,  was 
stranded  and  bilged  at  Copenhagen.  Every  one  of  the  fifty- 
four  hogsheads  was  saved  from  the  sea,  and  in  every  hogs- 
head there  were  some  loaves  of  sugar  left,  though  the  total 
quantity  of  sugar  saved  was  little  more  than  enough  to  fill 
one  hogshead  ;  seventy  of  the  loaves  were  saved  dry.  The 
Court  of  Common  Pleas  held  that  this  was  not  an  absolute 
total  loss,'  obviously  because  a  portion  of  the  cargo  was 
saved,  in  a  saleable  state  as  sugar,  and  might,  as  such,  have 
been  sent  on  to  its  port  of  destination. 

The  same  principle  was  applied  in  the  tase  of  eighty-one 
bales  of  waste  silk  insured,  "free  of  average,  from  Leghorn  to 
Liverpool."  The  ship,  being  compelled  by  stress  of  weather  to 
put  into  Gibraltar  for  repairs,  her  cargo  was  necessarily  un- 
loaded. Some  of  the  bales  were  much  damaged  by  salt  water, 
and  were  consequently  sold  at  Gibraltar  by  the  master,  in  the 
exercise  of  what  the  jury  found  to  be  a  reasonable  discretion, 
and  such  as  a  prudent  uninsured  owner  would  have  used, 
but  no  one  of  the  bales  was  so  damaged  as  to  make  its  whole 
contents  useless  for  any  mercantile  purpose.  All  the  silk 
might,  at  a  reasonable  and  moderate  expense,  have  been  put 
in  a  condition  to  be  brought  home  by  another  vessel,  and 
some  of  it  was,  in  fact,  brought  home  to  England  and  sold 
as  silk,  though  in  a  very  deteriorated  state.  The  Court  of 
Common  Pleas  held  that  this  was  not  a  total  loss,  and  con- 
sequently that  the  underwriters  were  not  liable.* 


»  8  Bhig.  N.  G.  280.  •  Hedburg  r.  Pearson,  7  Taunt.  153. 

*  Navone  r.  Haddon,  9  C.  B.  »♦). 
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So  much  for  the  liability  of  underwriters  in  respect  of  Where  perish- 
goods  waiTanted  "  free  of  average,"  for  a  total  loss  by  the  *„  Species*  there* 
perils  insured  against,  before  the  arrival  of  the  goods  at  their  P*"  ^  ^^  ^^^ 
place  of  destination  in  the  policy.     If,  however,  such  goods 
so  insured  do  amve  at  their  port   of  destination,   still   in 
species,  however  damaged,  there  is  not  a  total  loss,  and,  con- 
sequently, no  liability  on  the  underwriter. 

Thus  much  is  admitted  by  Lord  Abinger  in  his  judgment 
in  Roux  V.  Salvador.*  Lee,  C.  J.,  indeed,  at  Nisi  Prius, 
before  the  memorandum  was  introduced  into  English  policies, 
seems  to  have  held  that  where  perishable  goods  arrived,  but 
80  damaged  as  not  to  be  worth  the  freight,  this  was  a  total 
loss."  But  this  case  must  now  be  deemed  to  be  overruled  Boyfield  v. 
by  the  numerous  cases  in  which  the  point  has  been  other-  rui^e^."'  °^^' 
wise  determined,  and  uniformly  in  the  same  way. 

Thus,  upon  fruit  insured,  "  free  of  average,"  from  Lisbon   M'Andrewav. 
to  London,  and  arriving  so  damaged  by  the  perils  insured     *^"^  *"* 
against  as  to  have  lost  80  per  cent,  in  value.  Lord  Kenyon 
held  the  underwriters  not  to  be  liable ;  "  the  cargo,  if  it  be 
one  of  those  mentioned  in  the  memorandum,  must  be  wholly 
and  actually  destroyed,  to  entitle  the  assured  to  recover."* 
In  this  case  it  should  seem  that  the  fruit,  neither  physically 
destroyed,  nor  totally  extinguished  in  value,  was  still  fruit, 
and  saleable  as  such,  though  at  a  very  reduced  price.     So  in  Mason  v.  Skar- 
respect  of  a  cargo  of  peas,  warranted  free  of  average,  which 
reached  the  port  of  destination  so  damaged  as  to  be  worth 
only  one-fourth  of  the  freight,  the  jury,  under  the  direction 
of  Lord   Mansfield,    found    for   the    underwriter,   the   peas 
appearing  to  have  been  sold  as  peas.* 

Under  a  policy  on  rice  insured,  '*free  of  average,"  from  Glennier. 
Charleston  to  Liverpool,  the  ship,  in  the  port  of  Liverpool, 
took  the  ground  while  endeavouring  t-o  get  into  the  dock 

»  3  Ring.  N.  C.  26C,  278.  Ins.  252. 

•  Boyfield  r.  Rrown.  2  Str.  1065.  *  Mason  r.   Skunray,  1   Park,   In*. 

*  M'Andrcws  v.   Vaughan,  1  Park,       268;  1  Marnhall,  InH,2lS,  219. 
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In  France. 


gates,  filled  with  water,  and  became  a  wreck ;  the  rice  was 
taken  out  of  her  in  small  craft,  as  she  lay,  and  sold  in 
LiverpooJ  for  972i. ;  the  freight  amounting  to  17621.^  This 
was  held  not  to  amount  to  a  total  loss  on  the  rice.  Lord 
EUenborough  said,  ''  I  think  it  quite  clear  that  this  is  a  case 
of  particular  average,  and  not  of  total  loss.  There  has  been 
an  anival  of  the  ship  with  the  goods  at  theii*  destination — 
the  voyage  has  been  performed,  and  the  goods  have  come 
into  the  hands  of  the  consignees ;  it  appears  that  the  rice, 
which  was  said  to  be  totally  lost,  did  produce  972Z."' 
"Though  damaged,"  says  Lord  Abinger,  "it  was  delivered 
to  the  consignees,  and  in  a  saleable  state  as  rice."'. 

The  decisions  of  the  American  Courts,  upon  the  general 
principle  that  nothing  short  of  absolute  destruction  will 
make  a  total  loss  on  memorandum  articles,  if  they  arrive  at 
their  port  of  destination,  are  to  the  same  effect,  or  even 
stronger  than  our  own.  Thus,  where  com,  insured  "  free  of 
average,"  arrived  in  a  putrid  state  at  its  port  of  destination, 
the  Judge  at  Nisi  Prius  told  the  jury  "that  if  it  was  so 
much  damaged  as  to  have  become  of  no  value  for  the  nutri- 
ment of  man,"  the  underwriters  were  liable  as  for  an  actual 
total  loss.  But  the  Court  in  Banc  held  this  a  misdirection, 
saying,  "that  so  long  as  the  com  physically  existed  there 
could  not  be  a  total  loss,  on  account  of  damage  merely; 
although  it  was  good  for  nothing,  the  insurers  were  not 
liable."' 

In  France,  before  the  introduction  of  the  new  Code,  when 
actual  total  loss  (jperte  entUre)  was,  by  the  Ordonnance 
de  la  Marine,  made  a  ground  of  abandonment  on  perishable 
goods,*  the  question  was  vehemently  debated,  whether  such 
a  case  of  actual  total  loss  could  ever  be  said  to  arise  when 


I  Glennie  v.  London  Abs.  Co.,  2  M. 
&  Sel.  371,  876. 

The  caae  of  Duller  r.  Chriatie  (in- 
Buranoe  on  1950  boxes  of  aoap),  cited 
in  2  M.  &  Sel.  2^74,  is  not  law.  See 
the  English  authorities  here  collected, 
and  the  United  States  case  of  Morean 
V.  United  Staten  Ina.  Co.,  3  Washing- 


ton Circ.  Rep.  250;  S  PhiUipa,  Ina., 
no.  1762. 

>  In  8  Bing.  N.  C.  280. 

'  Neilson  o.  Columbian  Ins.  Co.,  S 
Caines,  101,  cited  2  Phillips,  Ins.,  no. 
1768. 

s  Ord  de  la  Marine,  liv.  3,  iit  vi. 
art.  46. 
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the  goods  arrived  in  species  at  their  port  of  destination. 
Emerigon  was  decidedly  of  opinion  that  it  could  not.  "I 
have  already  spoken,"  he  says,  "  of  the  case  in  which  a  cargo 
of  wheat  arrives  in  port  almost  entirely  rotten  (presque  tout 
pown%)  :  I  now  add  that  even  if  it  arrive  entirely  so  {quand 
Tneine  il  le  serait  en  entier),  that  is  not  such  a  case  of  total 
loss  as  to  justify  an  abandonment.'"  Valin*  and  Pothier^ 
inclined  to  the  less  rigorous  interpretation ;  and  the  latter 
even  considered  that  the  loss  might  be  total  within  the 
meaning  of  the  46th  Article  of  the  Ordinance,  if  the  goods 
were  damaged  to  half  their  value.  The  French  tribunals, 
before  the  Code  de  Commerce,  appear  invariably  to  have 
supported  the  more  rigid  construction  of  Emerigon,  that 
there  is  no  total  loss  on  perishable  goods  unless  there  has 
been  an  entire  privation,  or  absolute  destruction  of  them  in 
their  nature  and  essence  (destruction  totale  des  effets  assures 
dans  kur  nature  et  essence).* 

From  a  review  of  all  these  authorities,  it  plainly  appears  r, 
that  no  degree  of  damage,  however  great,  can  amount  to  an  ^ 
actual  total  loss  on  perishable  goods  wan^anted  free  of 
average,  if  they  arrive  in  species  at  their  port  of  destination ; 
in  other  words,  the  mere  fact  of  their  so  arriving  precludes 
all  inquiry  into  the  extent  of  the  damage  they  have  sustained, 
and  entirely  discharges  the  underwriter,  who  has  stipulated 
by  the  memorandum  to  be  exempt  from  liability  for  any  loss 
on  such  goods  which  is  not  in  its  nature  total. 


It  may  still  be  a  question,  whether,  if  the  goods  arrive  at  w 
their  port  of  destination,  but  not  in  species,  this  will  amount  ^^*. 
to   an   actual   total   loss,    so   as   to  charge  the  underwriter,  ™ 


1  2  Emerigon,  c.  xviL  s.  2,  p. 
215.  M.  Estraogin  dissenU  from  this 
opinion.  '*  This  doctrine,"  he  says, 
"  LB  at  variance  with  what  Emerigon 
himself  has  advanced  a  little  before, 
viz.,  that  a  thing  is  destroyed  when 
it  has  ceased  to  exist  in  species/' 
(Quand  elle  cesse  d'eiuster  en  essence, 
see  *i  Emerigon,  213.)  He  adds,  "  if 
v.he^t  hoss  btuome  manure  it  certainly 


can  no  longer  be  said  to  exist  in 
species.*'  (Si  le  bl^  est  devenu  fumier 
il  n'est  certainement  plus  dans  son 
essence.)  Estrangin,  note  to  Pothier, 
d' Assurance,  p.  428. 

■  Comment,  on  Ord.  liv.  3,  tit.  vi. 
art.  46,  vol.  ii.  p.  101. 

3  Pothier,  d' Assurance,  no.  121. 

*  See  i^trangin,  Pothier,  App.  419 
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notwithstanding  the  memorandum.^  If  the  goods,  or  rather 
the  remains  of  such  goods,  arrive  at  their  port  of  destination 
in  such  a  state  that,  in  the  language  of  Lord  Abinger,  "The 
species  itself  has  disappeared,  and  the  goods  have  assumed  a 
new  form,  losing  all  their  original  character," — if,  in  fact, 
they  arrive,  in  the  words  of  Lord  Alvanley,  **  annihilated  by 
putrefaction" — may  not  the  loss  on  such  goods  be  considered 
total,  notwithstanding  their  arrival  ?  It  is  an  absolute  total 
loss,  for  which  the  underwriter  is  liable,  notwithstanding  the 
memorandum,  if  I  sell  my  hides  at  Rio  Janeiro,  from  the 
certainty  that,  if  sent  on  to  Bordeaux,  they  will  arrive  there 
a  mere  mass  of  putrefaction ;  if,  instead  of  selling,  I  send 
them  on,  and  they  do  arrive  at  Bordeaux  a  mere  mass  of 
putrefaction,  surely  their  so  arriving  cannot  prevent  the  loss 
from  being  actually  total,  so  as  to  exempt  the  underwriter 
from  his  liability.  That  of  which  I  insure  the  arrival  is  a 
cargo  of  hides ;  that  which  actually  comes  to  port,  in  the 
case  supposed,  is  a  heap  of  corruption,  which  cannot  properly 
be  designated  as  hides,  nor  be  sold  as  such :  the  actual  thing, 
then,  whose  arrival  I  insured  has  not  come  to  port :  it  is  phy- 
sically  destroyed — "  annihilated  by  putrefaction  *' — ^is  the  loss 
less  an  actual  total  toss  because  the  remains  of  the  thing  in- 
sured have  not  been  thrown  overboard  or  burnt  before  arrival  ? 
These  reasonings  are  plausible,  and,  in  fact,  theoretically 
speaking,  seem  to  be  unanswerable  :  but  in  practice  it 
appears  far  better  to  disregard  all  such  refinements,  and  to 
lay  down  the  broad  position  that  there  can  be  no  total  loss 


'  It  appears  to  me  that  this  queRtion 
was  raised  and  argued  by  Lord  Camp- 
bell whilst  at  the  bar  in  Koux  v. 
Salvador,  and  Lord  Abinger,  expressly 
delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber  upon  it,  says, 
**  It  appears  to  us  that  there  is  no 
ground  whatever  for  this  assumed 
distinction  between  goods  that  are 
subject  to  a  partial  loss  uncondition- 
ally, and  goods  excepted  by  the  me- 
morandum from  such  a  loss.  .  .  . 
There  in  neither  authority  nor  principle 


for  the  distinction  in  point  of  law; 
whether  a  loss  be  total  or  partial  must 
depend  upon  general  principles.  The 
memorandum  does  not  vary  the  rules 
upon  which  a  loss  shall  be  partial  or 
total ;  it  does  no  more  than  predude 
the  indemnity  for  an  aaoertained 
partial  loss  except  on  certain  oondi- 
tions.  It  has  no  application  what- 
ever to  a  total  loss^  or  to  the  principle 
on  which  a  total  loss  is  to  be  ascer- 
tained/'   8  hiDg.  N.  C    266,  277.— 


CHAP.  VII.]  ARRIVING  AT  HOME  PORT. 

on  perishable  goods,  and,  therefore,  no  claim  whatever  against 
the  underwriter,  who,  by  the  memorandum,  has  expressly 
confined  his  liability  to  the  case  of  their  total  loss  only, 
unless  the  goods  either  go  to  the  bottom  of  the  sea,  or  are 
necessarily  destroyed  or  justifiably  sold  by  the  assured,  from 
the  impossibility  of  sending  them  on  in  species  to  their  port 
of  destination. 

If  the  goods,  or  their  remains,  once  arrive  at  the  port  of 
destination  in  bulk,  so  that  freight  is  payable  on  them, 
then  no  matter  how  damaged,  no  matter  if  even  physically 
destroyed,  the  underwriter,  who  has  protected  himself  from 
liability  by  the  memorandum,  should  be  entirely  released 
from  all  claim  for  indemnity. 

To  introduce  the  question  of  the  physical  destruction  of 
the  goods  in  such  cases  as  a  test  of  the  underwriter's  liability, 
would  lead  in  practice  to  infinite  difficulty  and  embarrass- 
ment. It  is  impossible  to  define  beforehand  in  what  the 
physical  destruction  of  any  class  of  perishable  goods  consists  : 
what  might  appear  to  amount  to  a  case  of  physical  destruc- 
tion to  one  jury,  might  be  differently  regarded  by  another : 
and  uncertainty  and  confusion  would  thus  be  introduced  into 
a  subject  which  ought  to  be  rendered  as  certain  as  possible. 
In  fact,  as  Emerigon  says,  with  reference  to  this  very  point, 
to  introduce  such  a  test  would  be  to  make  the  question  of 
the  underwriter's  liability  *'  depend  on  the  fluctuating  views 
which  different  men  might  form  on  the  same  subject,  and 
could  be  of  no  service  except  to  give  rise  to  litigation  ruinous 
to  commerce."  * 

It  was  an  admirable  maxim  of  Lord  Mansfield's,  which 
ought  never  to  be  lost  sight  of  in  the  determination  of  any 
doubtful  point  of  mercantile  law — "  That  the  property  and 
daily  negotiations  of  merchants  ought  not  to  depend  on 
subtleties  and  niceties,  but  on  rules  easily  learned  and  easily 
retained,  because  they  are  the  dictates  of  common  sense." 

It  was,  no  doubt,  from  the  influence  of  such  principles, 
that   the    legislature   of   France,    on    introducing    the    new 

'   2  Erneri^"»n,  c.  xvii.  b.  2,  214. 
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commercial  Code,  altered  that  claune  in  the  Ordonnance  de 
la  Marine  which  made  "  actual  total  loss"  {perte  entiire)  a 
ground  of  abandonment  on  perishable  goods,  and  substituted 
instead  thereof  the  words  "  loss  or  deterioration  of  the  com- 
modities insured  when  such  deterioration  or  loss  amounts  to 
three-fourths."  ^ 

M.  Pardessus  thus  explains  this  provision  :  "  The  term  loss 
(perte)  relates  to  the  quantity ;  deterioration  to  the  quality 
of  the  things  insured.  The  quantity  lost  is  ascertained  by 
measure  and  weight :  deterioration  is  the  change  of  a  good  into 
a  bad  quality  of  the  same  article,  which  may  happen  without 
any  diminution  of  its  quantity,  and  is  estimated  in  its  valua"' 
The  last  editor  of  Valin,  Monsieur  Becane,  writing  in  1828, 
i.e.,  more  than  twenty  years  after  the  code  became  the  law 
of  France,  thus  speaks  of  the  change  introduced  by  it  in  this 
respect :  "  Nothing  can  be  more  just  than  such  a  regulation  : 
a  deterioration  so  considerable  is  equivalent  to  a  total  loss ; 
and,  but  for  this  rule,  as  an  actual  total  loss  (jperte  entiere) 
can  hardly  occur  except  in  cases  of  shipwreck,  the  imder- 
writers  might  frequently  have  raised  difficulties  which  the 
law  has  wisely  put  an  end  to  by  a  safe  and  definite  rule."* 
French  law  as  to  With  regard  to  memorandum  articles  it  is  expressly  pro- 
articleB.  vided  by  the  Code  de  Commerce,*  "  That  the  clause  free  of 

average  shall  discharge  the  underwriters  from  all  liabilities 
from  average  losses,  whether  general  or  particular,  except  in 
those  cases  which  give  a  right  of  abandonment ;  and  in  such 
cases  the  assured  may  choose  whether  he  will  abandon,  or 
proceed  for  an  average  loss." 

As  damage  to  the  goods  in  quantity  or  quality  to  the 
extent  of  three-foiuths  in  measure,  weight,  or  value,  is  one  of 
the  express  grounds  of  abandonment ;  it  follows  that  the 
assured  may,  by  the  present  law  of  France  upon  abandon- 
ment, recover  for  a  total  loss  on  memorandum  articles  as 

1  Art.  369.    « Perte  ou  d^t^riora-  p.  401. 
tion  dea  affeta  aasurea  ai  la  d^t^riora-  '  Valin,  Comment,   but    Ord.,  ed. 

tion  ou   perte  va  au   moina  a  trois  par    M.    Becane,    1828,    toL  .  h.    p 

quarts.*'  339. 

^  3  PardessuB,  Droit  Comm.,  no.  845,  *  Code  de  Commerce,  art-  409. 
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well  as  upon  any  others,  whenever  the  loss  or  deterioration 
reaches  the  required  amount.^ 


As  regards  the  total  loss  of  part  of  the  cargo,  it  is  now  Total  loss  of 
settled,  after  considerable  fluctuation  in  the  authorities,  that  — '- 


"  where  memorandum  goods  of  the  same  species  are  shipped, 
whether  in  bulk  or  in  packages,  not  expressed  by  distinct 
valuation  or  otherwise  in  the  policy  to  be  separately  insured. 
and  there  is  no  general  average  and  no  stranding,  the  ordi- 
nary memorandum  exempts  the  imderwriters  from  liability 
for  a  total  loss  or  destruction  of  part  only,  though  consisting 
of  one  or  more  entire  package  or  packages,  and  although 
such  package  or  packages  be  entirely  destroyed  or  otherwise 
lost  by  the  specified  perils.^ 

There  are  three  cases  frequently  occun*ing  in  practice  Three  modes  of 
touching  the  insurance  of  memorandum  articles  : — 1.  Where  randunf  ai-ticlea. 
a  cargo  or  a  quantity  of  memorandum  articles  of  the  same 
species  is  shipped  in  bulk,  valued  in  bulk,  and  insured  in 
hulk.  2,  Where  it  is  shipped  in  separate  packages,  but  not 
expressed  in  the  policy  by  distinct  valuation  or  otherwise  to 
be  separately  insured.  3.  Where,  being  shipped  in  separate 
packages,  it  is  expressed  by  distinct  valuation  or  otherwise  to 
be  separately  insured. 

The  first  case  never  admitted  of  a  reasonable  doubt.  There  Hills  r.  London 
can  be  no  total  loss  on  part  of  a  cargo  so  shipped  and  insured. 
In  Hills  V.  The  London  Assurance  Company,  a  cargo  of 
wheat,  valued  at  1,600Z.,  and  waiTanted  free  of  average,  was 
shipped  in  bulk  and  insured  in  bulk  by  one  entire  insurance. 
A  quantity  of  the  wheat,  to  the  value  of  about  70i.,  pumped 
up  out  of  the  hold  into  the  sea  during  a  stonn  and  totally 
lost,  was  held  not  to  be  an  actual  total  loss  of  part  of  the 

'  Boulay-Paty.  Comment,  on  Emeri-  judgment  in  that  case  was  against  the 

gon,  c.  xii  8.  -le,  vol.  ii.  p.  19.  underwriters  ;  the  dictum  of  Qibbs, 

•  Judgment  of  the  Court  of  Error  C.    J.,    in    Hedburg    v.    Pearson,    7 

in  Ralli  v.  Janson,   6  E.  &  B.   422  ;  Taunt.  152  ;  and  the  dicta  of  Abbott, 

25  L.  J.  (Q.  B.)  3e0,  overruling  Davy  J.,    and   Holroyd,  J.,  in  Cologan  v. 

V.  Milford,  15  East,  559,  so  far  as  the  London  Ins.  Co.,  5  M.  &  SeL  456. 
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Ralli  V.  Janson. 


In  tbe  United 
SUiet. 


Separate  paek- 
as^es  separateij 
insured. 


wheat,  but  only  an  average  loss  on  tbe  whole,  for  which  the 
underwriters  were  not  liable.* 

The  second  of  these  cases  was  for  a  long  time  doubtful, 
but  is  at  length  disposed  of  by  the  judgment  of  the  Court  of 
Error  in  Ralli  v.  Janson.  In  that  case  an  insurance  was 
effected  by  two  policies  on  2688  bags  of  linseed,  valued  at 
1600?.,'  "free  of  average,"  for  a  voyage  from  Calcutta  to 
London.  The  ship  on  the  voyage  met  with  a  hurricane  and 
was  driven  into  the  Cape  of  Good  Hope,  where  1023  bags 
were  found  to  be  in  such  a  state  from  seardamage  that  a 
large  portion  of  the  linseed  was  at  once  thrown  into  the  sea 
as  rotten  and  worthless,  and  the  rest  was  then  and  there  sold 
and  only  realised  a  few  shillings,  and  if  sent  on  in  the  vessel 
would  have  lost  the  character  of  linseed  before  arriving  in 
England.  The  remaining  1165  bags*  were  brought  sound  to 
England.  The  question  was,  whether  on  the  1023  bags  the 
assured  were  entitled  to  recover,  notwithstanding  the  memo- 
randum, as  for  a  total  loss  of  part  of  the  cargo.  It  was  held 
that  they  were  not.* 

In  the  United  States  the  law  is  the  same  as  that  thus  laid 
down  by  the  Exchequer  Chamber :  the  doctrine  of  a  total 
loss  of  part  has  been  much  discussed,  and  finally  rejected.  The 
doctrine  there  now  is,  as  stated  by  Mr.  Chancellor  Walworth, 
that  "the  underwriter  is  not  liable  for  any  partial  loss  on 
memorandum  articles  unless  there  is  a  total  loss  of  the 
whole  of  the  particular  species,  whether  the  particular  article 
is  shipped  in  bulk,  or  in  separate  boxes  or  packages."' 

The  third  case  is  where  a  cargo  is  made  up  of  separate 
packages,  capable  of  distinct  valuation  in  the  outset,  and 
the  insurance  appears,  from  the  terms  of  the  policy,  to  be 


^  Hills  r.  London  Abs.  Co.,  5  M.  &. 
W.  669. 

*  The  IndorMment  on  the  first 
policy  was  "per  Waban,  2688  bags 
linseed,  16002.  ;"  and  on  the  second, 
"per  Wabaa,  linseed,  16002."  It  was 
also  stated  in  the  case,  though  not,  as 
it  would  appear,  very  material,  "that 
all  the  bags  were  of  the  same  aiae  and 
contained  the  same  quantity." 


'  Five  hundred  had  been  jettisoned 
in  the  hurricane. 

^  RaUi  V.  Janson,  6  £.  Ii  R  422  ; 
25  L.  J.  (Q.  B.)  800. 

^  In  Wadsworth  v.  Pacific  Ins. 
Co.,  i  Wendell,  N.  T.  R.  S3,  cited  S 
Phillips,  Ins.,  no.  1773 ;  and  also  Hum- 
frey  v.  Union  Ins.  Co.,  8  Mason,  C  C. 
R.  429 ;  2  PhUHpa.  Ina.,  ibid. 
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separately  effected  on  each  distinct  package ;  in  such  cases 
tliere  can  be  little  doubt  that  the  loss  will  be  treated  as  a 
total  loss  on  each  package  lost.* 

It  is  not  unusual,  therefore,  in  practice,  to  insert  clauses 
showing  that  the  insurance  is  to  be  distributively  taken ;  as, 
for  instance,  "  to  pay  average  on  each  package  as  if  separately 
insured  ;"  or,  "  to  pay  average  on  each  species  as  if  separately 
insured.*  This  is  said  to  be  considered  so  much  a  matter  of 
usage  where  goods  are  insured  direct  from  their  place  of 
growth  or  manufacture,  that  even  if  no  such  clauses  are 
inserted  in  the  policy,  yet  a  liberal  construction  is  put  on  the 
omission,  and  the  policy  is  acted  upon  as  if  they  were.' 

A  singular  attempt  to  vary  a  policy  in  this  particular,  by  B 
means  of  the  subsequent  declaration  of  ship  and  value,  was 
properly  defeated  in  the  Court  of  Exchequer.  It  was  a  policy 
"on  any  kind  of  goods  and  merchandizes  in  any  ship  or 
ships,"  "  to  be  valued  on  rice  to  be  declared,  warranted  free  of 
particular  average,  unless,"  &c.  Afterwards  the  policy  was 
indorsed  with  this  declaration  : — "  (R)  500  bags  rice  per 
Laidmans,  at  Ss.  S<1.  per  bag,  2061.  5fi. ; "  and  as  there  was 
a  partial  loss,  but  not  under  circumstances  to  suspend  the 
warranty  to  be  free  of  average,  it  was  contended  that  the 
assured  was  nevertheless  entitled  to  recover  as  for  a  total 
loss  of  part  under  this  indorsement.  The  Court,  however, 
gave  judgment  for  the  underwriter,  holding  that  the  intention 
of  the  policy  to  exclude  any  right  to  recover  for  an  ave- 
rage loss  could  not  be  varied  by  a  subsequent  declaration, 
which  by  that  intention  was  to  be  confined  to  a  statement  of 
ship,  mark,  and  value ;  Bramwell,  B.,  at  the  same  time 
expressing  a  doubt  whether  this  declaration  would  have  had 
the  eflFect  contended  for.* 

A  fourth  case  has  arisen  in  our  Courts ;  one,  namely,  in  Q 
which  the  insurance  is  general,  but  on  several  separate  ^ 
articles  wholly  distinct  in  their  nature.     The  master  of  a  ship  *' 

1  Per  Lord  Abinger  in  Hills  r.  Lon-  rage  adjusterH.  but  qmere  as  to  a  court 

dnn  Am.  Co.,  5  M.  &  W.  569,  576.  of  law  in  such  a  case. — £d. 

s  Sierena,  Average.  224.  *  Entwistle  r.  Kllis,  2  H.  ft  N.  549; 

»  Ibid.     That  may  be  by  the  ave-  27  L.  J.  (Ex.)  105. 
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had  insured  lOOl.  on  his  "  eflfects"  on  board, "  fi-ee  of  average," 
from  Italy  to  England.  In  the  course  of  the  voyage  he  lost  the 
whole  by  fire,  except  his  chronometer  and  some  other  articles, 
and  claimed  as  for  a  total  loss  of  part.  The  Court  of  Com- 
mon  Pleas  gave  judgment  for  the  assured,  holding  that  the 
policy,  by  reason  of  the  distinctly  different  description  of 
articles  insured  under  it,  must  be  construed  divis^;  other- 
wise, this  startling  result  would  follow,  that  a  man  who  saved 
the  clothes  he  was  wearing  would  not  be  able  to  recover  for 
the  loss  of  his  other  property.^  For  the  same  reason  this 
Court  soon  after  gave  a  similar  decision  in  favour  of  the 
assured  under  a  policy  on  "  any  goods,"  where  a  miscellaneous 
equipment  of  an  emigrant  was  partially  lost.' 


Total  Ion  of 
freij$bt. 


In  respect  of  freight,  an  insurance  on  that  subject  is,  we 
have  seen,  nothing  more  than  an  undertaking  that,  if  the 
shipowner  is  prevented  from  earning  freight  by  any  of  the 
perils  insured  against,  the  underwriters  on  freight  will  make 
good,  to  the  extent  of  their  subscriptions,  the  loss  he  has 
thereby  sustained.' 

To  the  inquiry,  then,  what  it  is  that  constitutes  a  total  loss 
of  freight,  it  may  in  general  be  answered  that,  whenever  the 
happening  of  the  event  on  which  the  earning  of  freight 
depends  is  rendered  absolutely  impossible,  or,  in  any  practical 
sense,  utterly  hopeless,  by  means  of  the  perils  insured  against^ 
this  is  a  case  of  actual  total  loss.  The  question,  therefore, 
turns  in  some  measure  on  the  nature  of  the  contract  under 
which  freight  is  payable.*    If  the  freight  insured  be  the  hire 


1  Duff  r.  Mackenzie,  8  C.  B.  N.  S. 
16  ;  26  L.  J.  (C.  P.)  313. 

>  Wilkinson  v,  Hyde,  3  C.  B.  K.  S. 
80;   27  L.  J.  (C.  P.)  116. 

'  PerManBfield,G.  J.,  Atty  v.  Undo, 
1  B.  &  P.  N.  R  240 ;  per  Cranworth, 
L.  C,  Scottish  Marine  Ins.  Co.  v. 
Turner,  1  Macq.  H.  of  Lds.  884. 

*  The  learned  author  is  here  dealing 
with  a  very  nice  question.    In  doing 


BO,  he  appears  to  confine  his  attention 
too  entirely  to  the  stipulations  of 
affreightment,  whether  by  charter- 
party  or  bill  of  lading.  For  the  pur- 
poses of  this  treatise,  there  is  another 
contract  which  must  first  come  under 
consideration,  and  that  is  the  policy. 
Is  it  a  policy  on  freight  in  general 
on  a  determinate  voyage  ?  Then  the 
charter-party,  if  there  be  one,  is  only 


i'HAP.  VII.]  TOTAL   LOSS    OF    FRKIGHT. 

of  a  ship  for  an  entire  voyage  payable,  under  the  terms  of  a 
charter-party,  only  on  condition  of  the  arrival  of  that  parti- 
cular ship  at  the  port  of  destination  outwards,  or  at  the 
home  port  inwards,  and  such  arrival  be  rendered  impossible 
or  hopeless,  e.  g.,  by  her  foundering  at  sea,  or  being  justifiably 
sold  in  the  course  of  the  voyage  as  iiTepara})le,  this  ought, 
on  principle,  to  be  a  total  loss  on  freight,  quite  irrespective 
of  all  questions  as  to  the  state  of  the  cargo.  Where,  on  the 
other  hand,  the  earning  of  the  freight  insured  is  not  thus 
made  to  depend  on  the  arrival  of  the  ship  under  the  charter- 
party,  but  on  the  deliver}^  of  the  goods  according  to  the  terms 
of  the  bill  of  lading,  the  chance  of  the  sliip  s  arrival  would 
seem  to  be  less  important  as  the  criterion  of  the  right  to 
recover  a  total  loss  on  freight  without  notice  of  abandonment, 
than  the  chance  that  the  goods  may  be  forwarded,  so  as  to 
earn  freight  by  another  ship  :  *  in  such  cases,  accordingly,  • 
although  the  original  ship  be  wholly  destroyed,  or  justifiably 
sold  as  irreparable,  since  the  cargo,  if  saved,  may  be  sent  on, 
so  as  to  earn  freight,  by  a  substituted  ship,  it  would  seem 
that  the  a,ssured,  in  order  to  recover  as  for  a  total  loss  on 
freight,  ought,  on  principle,  to  give  notice  of  abandonment. 

The  cases  on  this  subject  seem  divisible  into  two  main  C 
classes  : — 1.  Those  in  which  the  ship  has  foundered  at  sea,  or 
been  forcibly  taken  out  of  the  hands  of  her  owners,  as  by  cap- 
ture, detention,  &c.,  and  not  restored  before  action  brought. 
2.  Those  in  which  both  the  ship  and  cargo,  or  either  of  tliem, 
have  been  sold  by  the  master  abroad.  With  regard  to  the 
first  class  of  cases  there  is  no  difHculty : — if  the  ship  w^th  a  full 
cargo  on  board  has  foundered  at  sea,  so  that  ship  and  cargo 
are  both  hopelessly  lost  to  the  assured,  without  any  assignable 
chance  of  salvage,  this  is  a  clear  case  of  total  loss  on  the 
freight,  the  earning  of  wliicli   has  become  impossible  under 

of  use  to  show  the  **  inchoation  of  the  detenuined,  then  those  conchisiona  of 

rif^k."     See  per  Kilenborough,  0.  J.,  in  the  learned  author  may  become  of  use 

Everth  v  Smith,  2  M.  k  Sel.  278.     If  in  the  particular  case. — £d. 

the  policy  be  more  special  than  this,  »  Shiptou   r.  Thornton,   9  A.  &  E. 

then  it  i«  a  question  of  construction  314;    ^latthews   v.   Gibbs,    3U    L.   J. 

how  far  it  embodies  the  stipulations  \Q.  15.)  [)j, 

of  the   charter-party.     When  this  id 

3  N- 
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the  circumstances.  So,  where  the  freight  insured  is  the  hire 
of  a  ship  under  charter-party,  the  same  consequence  follows 
if  the  ship  is  lost  at  sea  after  having  once  broken  ground  on 
the  voyage,  even  though  at  the  time  of  loss  no  cargo  may 
have  been  shipped  on  boai'd.' 

So,  even  where  the  freight  insured  is  to  become  payable  on 
delivery  of  the  goods,  by  a  general  ship,  under  the  terms  of 
the  bill  of  lading,  although  a  full  cargo  may  not  be  actually 
on  board  at  the  time  of  loss,  yet,  if  a  fiiD  cai"go  have  been 
then  contracted  for,  and  is  lying  ready  to  be  shipped  on  board, 
and  the  ship  be  ready  to  receive  it,  in  this  case  also  the 
assured  on  freight  may  recover  as  for  a  total  loss,  though  only 
a  part,  or  even  though  none,  of  the  cargo  may  actually  be  on 
board  the  ship  at  the  time  of  loss."  If,  on  the  other  hand, 
in  such  case  the  full  intended  cargo  be  neither  shipped  on 
board  nor  contracted  for  at  the  time  of  loss,  and  the  ship  is 
not  then  in  a  state  of  readiness  to  receive  it,  but  is  lost  with 
only  a  pai-t  of  the  intended  cargo  on  board,  this  is  an  abso- 
lute total  loss,  not  of  the  whole  freight  on  the  full  cargo,  but 
only  of  the  freight  on  such  part  of  it  as  is  actually  shipped 
and  lost* 

On  the  same  principle,  if  the  event,  on  which  the  earning 
of  the  entire  freight  is  made  to  depend  under  the  charter- 
party,  be  the  ship's  arrival  at  her  port  of  ultimate  destination 
with  a  certain  description  of  cargo,  and  the  happening  of 
this  event  is  rendered  hopeless  by  the  capture  of  the  ship 
(unredeemed  by  subsequent  restoration),  before  this  parti- 
cular description  of  cargo  is  loaded  on  board,  this  is  a  clear 
case  of  total  loss  on  the  whole  freight* 

So,  where,  under  a  policy  on  ship  and  freight  for  a  Baltic 
risk,  it  appeared  that  the  ship  was  a  general  ship,  and  the 
freight  insured  was  made  payable  on  delivery  of  the  cargo 
at  the  ship's  port  or  ports  of  discharge  in  the  Baltic,  it  was 

1  Thompson  v,  Taylor,  6  T.  Rep.  are  cited. 

478 ;   Horncastle    v.  Suart,  7  East,  >  Forbes  v.  Cowie,  1  Camp.  620 ; 

400;  Mackenzie  v.  Shedden,  2  Camp.  Forbes  v.  Aapinall,  18  East.  328. 

431.  *  Atty  V.  Lindo,  1  B.  &  P.  N.  R. 

•  bevaux  r.  J* Anson,  5  Bing.  N.  C.  286. 
519,  where  all  the  previous  authorities 
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held  that  seizure,  condemnation,  and  sale  of  this  cargo,  under 
the  Berlin  decree,  in  the  ship's  port  of  discharge,  involved  a 
total  loss  of  the  outward  freight,  though  the  ship,  which  had 
been  also  seized,  was  repurchased  by  the  master,  and  ulti- 
mately arrived  earning  homeward  freight :'  had  the  policy 
in  this  case  been  on  freight  [in  general]  for  the  homeward 
voyage,  [although]  under  charter-party,  then,  notwithstand- 
ing the  cargo  first  shipped  on  board  at  the  foreign  port 
had  been  taken  out  and  sold,  if  the  ship  had  ultimately 
arrived  at  her  home  port,  earning  freight  with  another  cargo, 
this  would  not  have  been  a  total  loss  on  freight  under  such 
policy.' 

On  the  same  principle,  where  the  event  on  which  the 
earning  of  freight  depends  under  the  charter-party  is  the 
ship's  completing  in  safety  her  entire  voyage  out  and  home, 
then,  if  the  ship  be  lost  on  the  homeward  passage,  there  will 
be  a  total  loss  on  the  whole  freight ;  if,  on  the  other  hand, 
the  voyage  out  is  distinct  from  the  voyage  home,  and  freight 
have  been  earned  on  the  ship's  arrival  outwards,  her  subse- 
quent loss  on  the  homeward  passage  is  not  a  total  loss  of  the 
whole  freight' 

One  thing  expressly  assumed  throughout  this  section  is  too  L 
important  to  be  passed  without  further  notice, — that  the  ^^ 
loss  is  by  perils  insured  against.  If  the  loss  of  freight  be  by 
other  than  the  perils  insured  against,  there  is  no  claim 
against  the  undenvriter.*  If,  therefore,  the  master,  with 
commendable  prudence,  sell  the  cargo  at  an  intermediate 
port  as  the  best  to  be  done  for  those  concerned,  in  conse- 
quence of  sea-damage,*—^  fortiori  if  he  sell  it  imprudently ,* 

'  Wilson  V.  Forster,  6  Taunt.  26  ;  1  Rep.  660  (cases  in  time  of  Lord  Mans- 

Mareh.    R,    425;     S.  P.    in    United  field). 

States,   Hurtin  v.  Union   Ins.  Pc,  1  *  Per  L<^rd    Truro,   Scottish   Mar. 

Washington,  C.  C.  R.  530.  Ins.  Co.  v.  Turner,  1  Macq.  H.  of  Lds. 

2  Everth  v.  Smith,  2  M.  &  Sel,  278  ;  C.  340. 
Brockelbank  v.   Sngrue,   1    Mood.   &  *  Mordy  v.  Jones,  4  B.  &  Cr.  894  ; 

Rob  102;  see  also  Barclay  r.  Stirling,  Vlierboom  v.  Chapman,  13  M.  &  \V. 

5   M.  &  Sel.  6,  and    ante,   p.   1061,  230. 
note  8.  *  Hunter  v.  Prinsop,  10  East.  37?^. 

>  Mackrell    r.    Simond,   2    Chitty's 

'■\     N     'i 
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— if  he  sail  to  a  distant  port  for  repairs  of  sea-damage 
received  in  the  port  of  loading,  and,  to  avoid  ftirther  loss 
of  time,  piiidently  sail  home  partially  or  wholly  unloaded,* — 
or  if  the  owner  after  freight  earned  abandon  his  ship  in  port 
as  not  worth  repairing  in  consequence  of  injuries  sustained 
during  the  voyage,  and  the  freight  is  thereby  tiTtnsferred  to 
the  abandonees  of  ship,' — in  all  these  cases  there  is  a 
loss  of  freight  to  the  owner,  but  by  other  causes  than  those 
insured  against ;  and,  besides,  in  the  last  of  them  the  occa- 
sion for  an  indemnity  never  arose,  as  the  freight  had  been 
earned. 

With  regard  to  the  cases  of  the  second  class,  those,  namely, 
which  arise  out  of  a  constructive  total  loss  of  ship  or  cargo, 
they  will  be  more  conveniently  considered  in  the  next  chapter. 


mission. 


«u?;!fn*°^^™         ^^    ^    policy   on   profits,    the   underwriter   engages   that 

the    goods   shall   not    be  prevented  by  the   perils   insured 

against  from  so  arriving  as  to  earn  a  profit.  If,  then,  the 
goods  are  so  prevented  from  arriving,  there  is  a  total  loss  on 
the  expected  profits,  irrespective  of  any  notice  of  abandon- 
ment. Commissions  stand  upon  the  same  footing  a^s  profits ; 
and,  as  in  neither  case  the  assured  could  assign  nothing  by 
abandonment,  no  notice  of  abandonment  is  required. 

*  Philpott  V.  Swann,  11  C.  B.  N.  S.  «  Scottish  Mar.  Ins.  Co.  v.  Turner, 

270.  1  Macq.  H.  of  Lds.  C.  334. 
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968 

effect  of  restitution    .     ,924 

if  perisliabla  . 

968 

dependent  on  time      .  924 

imperishable 

968 

condition  and  locality  926 

in  relation  to  Freight    , 

977 

when  irreparable        .         .936 

in  case  of  capture .         .     , 

978 

for  want  of  means      .     .  938 

in  case  of  loss    ,         ,         , 

980 

not  worth  the  cost.         .  941 

of  ship  and  cargo  . 

980 

measure  of  expeuse    .     .  945 

or  either    . 

983 

of  what  repairs  .         .949 

effect    of   ship  abandoned 

986 

how  estimated       .     ,951 

and  freight    earned  sub- 

compared   with   what 

sequently.         .         .     . 

989 

value          .         .956 

As  we  are  now  about  to  consider  the  subject  of  total  loss 
under  a  modified  title,  it  is  proper  here  to  state  that  a  con- 
structive total  loss  is  equally  a  total  loss  in  law  as  an  actual 
total  loss,  and  is  therefore  equally  within  the  intent  and 
meaning  of  a  policy  against  "  total  loss  only."  * 


A  constructive  total  loss  in  Insurance  Law  is  that  which 
entitles  the  assured  to  claim  the  whole  amount  of  the  in- 
surance, on  gi\dng  due  notice  of  abandonment.  Generally 
speaking,  that  is  a  case  of  constructive  total  loss  where  the 
thing  insured  has  been  reduced  to  such  a  state,  or  placed  in 
such  a  position  by  the  perils  insured  against,  as  to  make  its 
total  destruction  or  annihilation,  though  not  inevitable,  yet 
highly  imminent,  or  its  ultimate  arrival  under  the  terms  of 


G 

0 

t 


»  Adams  v.  M'Kenzie,  13  C.  B.  N.  S.  442. 
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the  policy,  though  not  utterly  hopeless,  yet  exceedingly 
doubtful.  The  thing  insured  may  not  be  absolutely  de- 
stroyed, or  irretrievably  lost ;  "  there  may,  however,  be  a 
capture,  which,  though  punTad  fade  a  total  loss,  may  be 
followed  by  a  recapture  which  would  revest  the  property  in 
the  assured.  There  may  be  a  forcible  detention,  which  may 
either  speedily  terminate,  or  may  last  so  long  as  to  end  in 
the  impossibility  of  bringing  the  ship  or  the  goods  to  their 
destination/  There  may  be  some  other  peril  which  renders 
the  ship  innavigable,  without  any  reasonable  hope  of  repair ; 
or  by  which  the  goods  are  partly  lost,  or  so  damaged  that 
they  are  not  worth  the  expense  of  bringing  them,  or  what 
remains  of  them,  to  their  destination/' " 


Notiee  of  aban- 
doument. 


Condi  tions  of 
recoTering  as  fur 
a  total  losa. 


In  all  such  cases,  the  assured,  if  he  wishes  to  recover  for  a 
total  loss,  must,  as  a  necessary  preliminary  to  so  doing,  give 
due  notice  of  abandonment.  Such  a  notice  is  an  explicit' 
intimation  to  the  underwriter  that  he  offers  to  cede  or  aban- 
don to  them  unconditionally  his  whole  interest  *  in  the  thing 
insured,  or  the  remains  of  it,  as  far  as  it  is  covered  by  the 
policy.     This  notice  he  must  give  within  a  reasonable  time.* 

Having  done  this,  his  right  to  recover  as  for  a  total  loss, 
depends,  in  English  law,  upon  the  question,  whether  the  state 
of  things  which  entitled  him  thus  to  give  notice  of  abandon- 
ment continued  down  to  the  time  of  bringing  the  action.  In 
other  words,  there  are  two  main  questions  to  be  considered 
in  every  case  of  constructive  total  loss :  1.  Was  the  state  of 
things  such  as,  pi*ivid  facie,  to  entitle  the  assured,  od 
receiving  intelligence  thereof,  to  give  notice  of  abandon- 
ment ?  2.  Did  it  continue  such  down  to  the  time  of  action 
brought,  as  to  entitle  him  to  foUow  up  that  notice  and 
recover  as  for  a  total  loss  ? 


1  « In  matters  of  biuiness,*'  eays 
Haule,  J.,  "a  thing  is  aaid  to  be 
impoHsible  when  it  is  not  practicable, 
and  a  thing  is  impracticable  when  it 
can  only  be  done  at  an  exceesive  and 
unreaaoniible  cost ;"  Moea  r.  Smith,  9 
C.  B.  103.     Ante,  p.  883,  note  1. 


*  8  Bing.  N.  0.  266,  286. 

*  ThellusBon  v,  Fletcher,  1  Esp. 
72 ;  Parmeter  v.  Todhuntor,  1  Cunp. 
541. 

<  Ante,  p.  858. 

*  Ante,  p.  858. 
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The  first  question  then  is,  upon  what  kind  of  intelligence  ^i 
the  assured  may  justifiably  give  notice  of  abandonment.  He  as: 
has,  primd  facie,  a  right  to  give  such  notice  on  receiving 
intelligence  of  any  such  marine  casualties  as  those  just 
referred  to,  which,  though  they  do  not  involve  the  absolute 
destruction  or  irretrievable  loss  of  the  thing  insured,  yet 
render  its  destruction  highly  probable,  or  its  ultimate  re- 
covery very  doubtful.  These  are  the  only  kind  of  casualties 
which  can  justify  a  notice  of  abandonment ;  no  amount  of 
damage,  however  great,  which  does  not  threaten  tlie  entire 
destruction  of  the  thing  insured,' — no  amount  of  difficulty  in 
regaining  possession  of  it,  which  does  not  involve  an  abso- 
lute temporary  privation  of  ownership,  or  alienation  of  pro- 
perty,^— can  make  a  case  of  constructive  total  loss.  "  The 
assured  cannot  elect  to  turn  what,  at  the  time  when  it  hap- 
pened, was  only  an  average  loss,  into  a  total  one  by  aban- 
doning.'* '  "  There  is  no  instance,"  says  Buller,  J.,  "  where 
the  owner  can  abandon,  unless  at  some  period  of  the  voyage 
there  has  been  a  (constructive)  total  loss."  *  "  There  is  not 
any  principle,"  says  Lord  Ellenborough,  "  which  authorises 
abandonment,  unless  where  the  loss  has  been  actually  total, 
or  in  the  highest  degree  probable,  at  the  time  of  the  aban- 
donment." * 

Supposing,  however,  the  case  to  be  such  as  primd  facie  N 
to  justify  the  assured  in  giving  notice  of  abandonment,  he  is  ^f 
not  bound,  before  giving  it,  to  wait  for  full  and  accurate 
information,  but  may  give  it  at  once,  provided   the  report 
be  sufficiently  probable.*      "  In  cases  like  this,"  said  Lord 


»  Cazalet  r.  St.  Barbe,  1  T.  R.  187  ; 
Fumeaux  v.  Bradley,  1  Park.  Ins.  365. 

*  Thornely  r.  Hebaon,  2  B.  &  Aid. 
513. 

'  Per  Lord  Mansfield   in   2   Burr. 

697. 

M  T.  R.  191.  The  learned  Judge 
uaefl  the  term  *' total  loss,"  without 
qualification,  but  the  whole  tenor  and 
lani^uage  of  his  judgment  shows  that 
he  was  s^teaking  of  a  techuicul  or  con- 


structive total  loss. 

*  Per  Lord  Ellenborough  in  Ander- 
son ».  Wallis,  2  M.  &  Sel.  240. 

*  Bainbridge  v.  Neilson,  1  Camp. 
237.  In  the  United  States  a  report 
in  a  newspaper,  provided  it  is  not 
vague  and  imperfect,  has  been  held  a 
sufficient  foundation  for  notice  of 
abandonment,  Bosley  v.  Chesapeake 
Ins.  Co.,  3  Gell  &  Johnson's  Rep.  150  ; 
tsee  '1  PhiliiiKs,  Ins.,  no.  i6d6. 
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If  made  on  false 
intelligeuoe. 


Ellenborough,  "  men  must  act  upon  probable  information,  and 
leave  the  eflfect  of  their  acts  to  be  determined  by  the  eventual 
truth  or  falsehood  of  the  intelligence  they  receive.  If  I 
hear  of  my  ship's  l)eing  taken  in  the  East  or  West  Indies,  I 
am  not  obliged  to  wait  till  I  certainly  know  the  event  by  the 
testimony  of  those  who  were  present.  Provided  the  event 
has  once  existed,  what  I  do,  believing  it  to  have  taken  place, 
must  be  valid  and  effectual.*'  * 

Of  course,  if  it  turns  out  that  the  intelligence  upon  which 
the  assured  acted,  in  giving  notice  of  abandonment,  was 
totally  false  and  unfounded,  the  notice  of  abandonment  is 
entirely  inoperative  ;  in  fact,  is  a  mere  nullity.'  "  The  effect 
of  an  offer  of  abandonment,"  said  Lord  Ellenborough,  "  is 
that,  if  it  appears  to  have  been  properly  made  upon  sup- 
posed facts,  which  turn  out  to  be  true,  the  assured  has  put 
himself  in  a  condition  to  insist  on  his  abandonment  But  it 
is  not  enough  that  it  was  made  properly  on  assumed  facts, 
if  it  turn  out  that  none  such  existed  ;  it  may  be  said  to  be 
properly  made  upon  notice,  received  and  borut  fide  credited 
by  the  assured,  of  his  ship  having  been  wrecked,  whether 
such  intelligence  were  true  or  not,  and  although  the  letter 
conveying  it  turn  out  to  be  a  forgeiy  ;  yet  clearly  no  right  of 
action  would  vest  in  him,  founded  upon  an  abandonment 
made  on  false  intelligence.  If  the  facts  be  all  imaginary  and 
founded  on  misconception,  the  whole  foundation  of  the 
abandonment  fails." 


True  intelligence,       And,  in  order  to  make  a  notice  of  abandonment  valid,  not 

sufficient  facts.  ,  x  xl     •    r  x-  i  •  i    •.    •     /•         i    i 

only  must  the  iniormation  on  which  it  is  founded  prove  true, 
but  it  must  also  be  justified  by  the  state  of  facts  existing  at 
the  time  when  it  is  actually  given.     Even  though  the  facts 


1  Per  Lord  EUenborough  in  Bain- 
bridge  p.  Neil«on,  1  Camp.  287,  240. 

3  Le  delaiasement  fait  par  erreiir  ne 
prodiiit  aucun  effet,  lorsque  Terreur 
tombe  Bur  quelqu'une  de  ces  choses 
qu'il  faut  connaltre  pour  op^rer  un 
abandon  r^gulier  et  valable,  com  me  si 
la  nou  Telle  de  I'accident  se  trouvait 


fauBse.  2  Emerigon,  c  xvii  b.  6,  p. 
283.  *'  If  aa  abandonment  haa  been 
made  where  there  has  been  no  capture, 
it  of  course,  goes  for  nothing : "  per 
Lord  EUenborough,  1  Camp.  ^40. 

'  Per  Lord  Ellenborough  in  Bain- 
bridge  V.  NeUson,  1  Camp.  i37,  210. 
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upon  which  it  was  founded  were  truly  reported,  and  were 
in  themselves  such  as  to  justify  the  assured  in  givin<^^  notice 
of  abandonment,  yet,  if  they  have  ceased  to  exist  before  the 
time  at  which  such  notice  was  given,  it  will  have  no  force  or 
effect  whatever.  Before  the  assured  had  given  notice  of 
abandonment,  his  ship,  which  he  heard  of  being  cap- 
tured, had,  in  fact,  been  recaptured,  though  not  to  his  know- 
ledge, the  Ct:)urt  held  that  it  was  entirely  inoperative,  for  an 
abandonment  could  be  made  only  according  to  tlie  facts 
at  the  time  of  makin<j  it.*  Lord  Ellenboroui-h  said,  that 
to  "  give  effect  to  such  a  notice  of  abandonment  would 
grievously  enlarge  the  responsibility  of  the  underwriters  :  it 
would  be  to  make  them  answerable,  not  for  the  actual 
loss,  but  for  a  supposed  total  loss,  which  had,  in  fact,  ceased 
to  exist." ' 

The  law  in  the  United  States,  and  also  in  France,  is  in   f 
this  respect  the  same  with  our  own." 


3 


But,  even  though  the  intelligence  may  have  been  true,  S 
and  the  state  of  things,  at  the  time  the  notice  was  given,  bi 
such  as  to  justify  its  being  given,  yet  the  undoubted  doctrine 
of  the  English  law  is,  that  the  right  of  the  assured,  after 
having  given  such  notice  to  recover  as  for  a  total  loss, 
depends  entirely  on  the  state  of  things  as  they  exist  at  the 
time  of  action  brought.  If  before  the  commencement  of  the 
action  the  thing  insured  be  restored,  un<ler  such  circum- 
stances, and  in  such  a  state,  tliat  the  assured  mav,  if  he 
pleases,  take  possession  of  it,  and  may  reasonabl}*  be  ex- 
pected so  to  do,  this  defeats  his  right  to  recover  as  for  a  total 
loss.^  Lord  Tenterden,  in  the  last  case  in  which  tlie  point 
was  mooted,  thus  states  the  law  as  now  understood  in  this 
country  :  "  The  abandonment  is  to  be  viewed  witli  regard  to 
the  ultimate  state  of  facts  as  appearing  before  the   action 

I  Bainbridge  r.    NeiUon,    10  Eaftt,  ••  See  the  c<a.se3  citcfl  in   next  sec- 

329;  Parsons  r.  Scott,  2  Taunt.  363  ;  tion.     Bainbridge  v.  Neilson,  10  East, 

Falkner  r.  Ritchie,  2  M.  &  Sel.  290.  329 ;  Patterson  v.  Kitcliie.  4  M.  &  Sel. 

■  10  East,  341.  393;  Brotherston  v.  Barber,  6  M.  & 

■  2  Phillips,  Ins  ,  no.   1662  ;  3  Par-  Sel.  418  ;  Naylor  r.  Taylor,  9  B.  &  Cr. 
deesuB,  Droit  Comm.,  p.  233.  718. 
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Reason  fur  thia. 


In  Fraooe. 


brought,  according  to  the  opinion  of  the  Court  in  Bain- 
bridge  V.  Neilson.  Doubts  were  expressed  as  to  the  pro- 
priety of  that  decision  by  very  high  authority  (Lord  Eldon) 
in  Smith  v.  Robertson  ; '  but,  notwithstanding  those  doubts^ 
the  rule  as  laid  down  in  Bainbridge  v.  Neilson,  was 
adopted  in  the  two  subsequent  cases  of  Patterson  v.  Ritchie,* 
and  Brotherston  v.  Barber.'  We  consider  the  point  to 
have  been  well  settled,  and  the  rule  established  by  these 
authorities."  * 

Lord  Mansfield  states  the  doctrine,  and  gives  the  reason 
for  it  in  these  words :  '*  The  plaintiff's  demand  is  for  an 
indemnity.  His  action  then  must  be  founded  upon  the 
nature  of  his  damnification,  as  it  really  is,  at  the  time  the 
action  is  brought."  • 

This  doctrine  of  the  English  law  differs,  as  we  have  already 
intimated,  from  that  of  the  Continent,  and  of  the  United 
States.  In  France  the  law  is  now  fixed  by  the  Code  de 
Commerce,  which  declares  *  that  no  abandonment  can  ope- 
rate as  an  irrevocable  transfer  of  property,  unless  it  be,  1. 
accepted;  or,  2.  adjudged  to  be  valid.'  Boulay-Paty  thus 
explains  the  meaning  and  effect  of  this  provision  of  the 
Code  : — "  An  acceptance  by  the  underwriter  waives  any 
defect  in  the  grounds  of  the  abandonment;"  the  judgment 
of  the  Court  decides  that  good  grounds  existed  for  it  at  the 
time  it  was  made : — if  before  the  abandonment  is  thus 
"  adjudged  to  be  valid,"  the  thing  insured  should  be  re- 
stored, the  right  of  the  assured  to  insist  on  his  abandon- 
ment is  not  thereby  defeated  ;  for  the  judgment,  when 
given,  has  a  retrospective  effect,  and,  if  it  be  in  favour  of 
the  validity  of  the  abandonment,  the  underwriters  are  pre- 
sumed to  have  acquired  the    proprietorship  of  the   thing 


^  2  Dow.  474. 

s  4  M.  &  Sel.  893. 
s  5M.&S6L418. 

*  Per  Lord  Tenterden  in  0  a  ft.  Cr. 
718,  724. 

*  Hamilton  v.  Mendea,  2  Buir.  1108, 
1210. 

*  Art.  885. 


^  ».«.,  Bays  Boulay-Paty,  * 
tained  by  the  judgment  of  a  Court  of 
law  or  tribunal  ol  commeroe,  to  have 
been  made  in  respect  of  some  one  of 
those  casualties  which  are  specified  in 
the  Code,  as  alone  authorising  an 
abandonment :"  4  Boulay-Paty,  Droit 
Comm.  Mar.  377. 


CHAP.  VIII.]  OF   SHIP. 

insured  from  the  moment  the  abandonment  was  first  notified 
to  them.* 

By  the  existing  law  of  France,  then,  1.  An  abandonment 
once  well  made  on  good  grounds  is  indefeasible,  whether  it 
have  been  accepted  or  not ;  2.  If  accepted,  it  is  indefeasible, 
whether  it  have  been  made  on  good  grounds  or  not. 

The  law  as  thus  explained  prevails  also  in  the  United  li 
States  of  America.  The  facts,  as  they  exist  at  the  time  a 
notice  of  abandonment  is  given,  must  be  such  as  to  justify 
it ;  but  if  they  be  so,  then  the  rule  is,  that  an  abandon- 
ment once  rightfully  made  is  binding  and  conclusive  between 
the  parties,  and  the  rights  flowing  from  it  become  vested 
rights,  and  are  not  to  be  devested  by  any  subsequent 
events."  ■ 

These  questions  have  been  so  fully  considered  in  a  previous 
chapter,  that  with  this  mention  of  them,  we  proceed  to  a 
review  of  the  cases  of  constructive  total  loss  in  relation  to 
the  three  main  subjects  of  insurance, — Ship,  Goods,  and 
Freight,  separately  considered. 


The  best  general  statement  I  have  anywhere  found  of  the  o 
circumstances  that  confer  on  the  assured  on  ship  a  priind  j, 
facie  right  to  give  notice  of  abandonment,  is  contained  in 
the  following  passage  from  the  judgment  of  Story,  J.,  in 
the  American  case  of  Peele  v.  The  Merchants'  Insurance 
Company:" — "The  right  of  abandonment  has  been  admitted 
to  exist,  where  there  is  a  forcible  dispossession  or  ouster  of 
the  owners  of  the  ship,  as  in  cases  of  capture,  &c. ; — where 
there  is  a  restraint  or  detention  which  deprives  the  owner  of 
the  free  use  of  his  ship,  as  in  cases  of  embargoes,  blockades, 
and   arrests; — where   there   is   a  present  total   loss   of  the 


1  4  Boulaj-Patj,  377.    See  also  3  also  2   Phillipe,  Ins.,  c.   xvii.   a.   16. 

Paideasua,  Droit  Comixi.  424.  **  Whether  an  abandonment  may  be 

*  Per  Story,  J.,  in  Peele  v,  Mer-  defeated  by  subsequent  events,"  no. 

chants'  Ins.   Co.,   3   Mason's  Circuit  1705. 

Rep.  27  ;  3  Kent,  Comm.  324.     Sec  '  3  Mason's  Hep.  27. 
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physical  possession  and  use  of  the  ship,  as  in  cases  of 
submersion ; — ^where  there  is  a  total  loss  of  the  ship  for  the 
voyage,  as  in  cases  of  shipwreck,  so  that  the  ship  cannot  be 
repaired  in  the  port  where  the  disaster  happens  ; — ^where  the 
injury  is  so  extensive,  that  by  the  reason  of  it  the  ship  is 
useless,  and  the  making  repairs  would  exceed  her  value." 
We  will  consider  the  difiFerent  cases  somewhat  in  the  same 
order. 


Capture,  piimd 
facie^  coufera 
tbe  right  of 
abandonment. 


Restoration 
before  action 
determines  that 
rij^ht. 


Hamilton  v. 
Mendee. 


The  assured  on  ship  has  a  right  to  give  notice  of  abandon- 
ment, immediately  he  hears  that  his  vessel  has  been  forcibly 
taken  out  of  his  possession  and  control  by  capture.  "  The 
ship,"  as  Lord  Mansfield  says,  "  is  lost  by  the  capture,  though 
she  be  never  condemned  at  all,  nor  canied  into  any  port  or 
fleet  of  the  enemy.*'*  And  having  given  notice  of  abandon- 
ment, he  may  insist  on  the  abandonment,  and  recover  as  for 
a  total  loss,  "  provided  the  capture,  and  the  total  loss  occa- 
sioned thereby,  continue  to  the  time  of  bringing  the  action."' 

If,  however,  before  action  brought,  the  ship  be  recaptured 
and  restored  to  the  possession  or  control  of  her  owners,  either 
undamaged  or  only  partially  damaged,  the  assured  cannot 
recover  as  for  a  total  loss,  even  though  the  loss  was  total  at 
the  time  he  gave  such  notice.  The  principle  of  the  English 
law  is,  "  that  the  nature  of  the  damnification  at  the  time  of 
action  brought  is  the  sole  criterion  of  the  right  to  recover  as 
for  a  total  loss."' 

Ship  and  cargo  insured  from  Virginia  to  London,  were 
captured  on  the  6th  of  May,  recaptured  on  the  23rd,  and  on 
the  3rd  of  June  were  brought  into  Plymouth.  Twenty  days 
after  her  arrival  in  Plymouth,  the  assured,  who  then  first 
heard  both  of  the  capture  and  recapture,  gave  notice  of 
abandonment,  which  the  underwriters  refused  to  accept.  On 
the  19th  of  August  (before  action  brought)  the  ship  and 
cargo  were  brought  into  the  port  of  London,  the  ship  having 
received  no  damage  from  the  capture,  and  the  cargo  being 

*  In  2  Burr.  694;  2  Emerigon,  c.      v.  Mendes,  2  Burr.  1212. 
XTL  B.  2,  p.  212.  >  Per  Lord  Ellenborough  in  4  U.  & 

'  Per  Lord  Mansfield  in  Hamilton       Sel.  583. 
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delivered  to  the  freighters  on  payment  uf  full  freight.  Lord 
Mansfield  held  that,  upon  the  above  facts,  the  assured  could 
not  recover  a.s  for  a  total  loss  :*  ''the  plamtifiF's  demand,"  said 
his  Lordship,  "is  for  an  indemnity.  His  action,  then,  must 
be  founded  on  tlie  nature  of  his  damnification  as  it  really 
was  at  the  time  of  action  brought.  It  is  repugnant  on  a 
contract  of  indemnity  to  recover  as  for  a  total  loss  when  the 
final  event  has  determined  that  the  damnification  is  in  truth 
an  average  loss."' 

There  was  nothing  at  all  here  to  justify  the  notice  when 
given  ;  but  even  if  the  assured  had,  at  that  time,  only  heard 
of  the  capture,  the  subsequent  recapture  and  restoration  of 
the  ship  in  a  comparatively  undamaged  state,  before  action 
brought,  would  have  prevented  the  assured  recovering  for  a 
total  loss.^ 

The  assured  on  the  30th  September  heard  of  the  capture  b 
of  his  ship  which  took  place  on  the  21st,  but  not  of  the 
recapture,  which  was  effected  on  the  25th,  and  gave  notice 
of  abandonment,  which  the  underwriters  did  not  accept. 
Before  action  brought,  the  ship  was  restored  to  his  possession 
in  an  Irish  port,  and  after  action  brought,  she  arrived  at 
Liverpool  undamaged  and  earning  freight  ;  the  salvage 
charges  on  ship  being  about  lol.  per  cent,  on  the  sum 
insured,  and  on  the  freight  about  13Z.  per  cent.  Lord  Ellen- 
borough  and  the  Court  of  King's  Bencli  imanimously  held 
that  the  assured  could  only  recover  for  an  average  loss.^ 

Even  where  the  real  state  of  facts  are  such  as  to  justify  an 
abandonment,  at  the  time  of  giving  notice,  subsequent 
restoration  of  the  property,  before  action  brouglit,  defeats 
the  claim  for  a  total  loss.*  In  the  earliest  case,  goods  insured  P 
from  Liverpool  to  Quebec  were  captured  with  the  ship  on 
the    27th    September,    and    not    recaptured    till    the    27th 

»  Hamilton    v.    Mendes,    2    Burr.  320 ;  see  also  S.  P.  Naylor  v.  Taylor, 

1198.  r^  B.  &  Cr.  718  :  4  M.  k  Tiyl.  526  ;  S  C. 

«  2  Btirr.  1210.  at  N.  P.,  Dans.  &  LI.  240. 

^  Bainbridge  r.    Neilson,  10   Ea^t.  ^  Patterson  r.  Hitcliie.  4  M.  &  Sel. 

:Vi9;  Parsona  v.  Scott,  2  Taunt.  362 ;  393;  Brotherston  v.  Barber,  5  M.   & 

N  ay  lor  v.  Taylor,  9  B.  &  Cr.  7 1 8.  Sel.  418,  confirmed  in  Naylor  v,  Taylor, 

*  Bainbridge  v.    Neilson,    10    East,  9  B.  &  Cr.  718,  724. 
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October ;  in  the  interim,  viz.,  on  the  1 3th  of  October,  the 
assured,  who  then  first  heard  of  the  capture,  gave  notice  of 
abandonment,  which  the  underwriters  refused  to  accept 
Ultimately,  and  before  action  brought,  the  ship,  with  the 
goods  on  board,  aiTived  at  Quebec,  earning  fi-eight,  and  the 
Court  held  that  the  assured  could  only  recover  for  an  average 
loss,  to  the  extent  of  the  sea-damage  and  salvage  charges  on 
the  goods.* 


The  effect  of 
restoration  may 
be  nullified  by 
the  condition  of 
the  ship. 


Capture  is  primd  facie  a  total  loss ;  recapture  and  restora- 
tion, however,  of  the  ship,  before  action  brought,  do  not 
necessarily  prevent  the  loss  being  total.  If  the  ship  after 
recapture  be  at  the  time  of  bringing  the  action  in  such  a 
state  that,  even  if  no  notice  of  abandonment  had  been 
previously  given,  yet  the  assured  might,  at  that  moment, 
have  abandoned,  he  may  recover  as  for  a  total  loss,  notwith- 
standing the  existence  of  her  mere  hull.' 

As  far  as  concerns  the  ship,  therefore,  the  question  in  all 
cases  of  capture  or  other  forcible  privation,  is  whether  the 
state  of  the  ship  on  restoration,  at  the  time  of  commencing 
the  action,  was  such  that  the  assured  might  then  have 
treated  the  case  as  one  of  constructive  total  loss.  If  bo, 
then  he  is  entitled,  notwithstanding  restoration,  either  to 
follow  up  a  previous  notice  of  abandonment,  or,  hearing  of 


1  Patterson  v.  Ritchie,  4  M.  &  Sel. 
893.  In  this  case  Lord  Ellenborough 
said.  "  Although  Lord  Eldon  is  stated 
to  have  spoken  with  dissatisfaction  of 
Bainbridge  v.  Neilson  in  the  House  of 
Lords,  I  confess,  with  all  deference,  I 
am  unable  to  see  any  good  reason  for 
receding  from  that  judgment;*'  and 
Bftjlejt  J>»  observed,  **  It  appears  to 
me  that  the  plaintiff  oan  only  reoover 
in  respect  of  that  which  constituted  a 
loss  at  the  commencement  of  the  ac- 
tion.'* See  the  passage  from  Lord 
Tenterden*s  judgment  in  Naylor  v. 
Taylor,  9  B.  &  Cr.  724,  ah^eady  cited, 
ante.  p.  921 ,  approving  and  confirming 
the  rule  of  Bainbridge  v.  Neilson. 

'^  I  think   it  as  well  to  quote  the 


passage  that  Mr.  Amould  may  have 
had  in  mind.  Lord  Mansfield  \  Hamil- 
ton V.  Mendes,  2  Burr.  1209)  saya.— 
*'  It  does  not  necessarily  follow  that 
because  there  is  a  recapture,  therefore 
the  loss  oeases  to  be  -totaL  If  the 
voyage  is  absolutely  lost,  or  not  worth 
pursuing — ^if  the  salvage  is  very  high 
— if  further  expense  is  necessary — if 
the  insurer  will  not  engage,  in  all 
events,  to  bear  that  expense,  thou^ 
it  should  exceed  the  value  or  fail  of 
success ; — under  these  and  many  other 
like  circumstances,  the  assured  may 
disentangle  himself  and  abandon,  Dot- 
withstanding  there  h»a  been  a  recap- 
ture,"—iEtf. 
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the  loss  and  restoration  at  one  and  the  same  time,  then, 
first  to  give  notice,  and,  in  either  case,  to  recover  as  for  a  total 
loss.  The  main  difficulty  is  in  determining  for  that  pui^pose 
in  what  state  the  restored  ship  must  be. 


VO 


Lord  Mansfield,  in  considering  this  question,  gave  great  L 
weight  to  what  he  was  pleased  to  term  Loss  of  the  voyage? 
That  is  a  phrase  of  very  pertinent  meaning  in  relation  to 
wager  policies  which  were  no  other  than  wagers  in  the  form 
of  policies  on  the  issue  or  success  of  the  voyage.^  In  Pole 
V.  Fitzgerald,  a  case  upon  a  policy  of  indemnity  to  the 
assured  having  an  insurable  interest  in  the  subject  at  risk, 
this  point  was  raised,  and  Willes,  C.  J.,  delivering  the  judg- 
ment of  the  Court  of  Error  then  for  the  first  time  laid  it 
down,  that  in  all  policies  on  ship  (not  being  wagers)  the 
insurance  is  not  on  the  voyage,  but  on  the  ship  for  the 
voyage,  and  that,  in  all  cases  of  loss  under  such  policy,  the 
question  never  is,  what  damage  has  the  assured  sustained  by 
the  interruption  of  the  voyage, — but,  how  much  damage  is 
done  to  the  ship  ?  This  decision  was  affirmed  in  the  House 
of  Lords  ;*  but  Lord  Mansfield,  notwithstanding,  adhered, 
through  a  long  current  of  decisions,  to  the  loss  of  the  voyage 
as  a  test  of  the  loss  of  the  ship.*  Through  the  whole  time 
that  he  presided  in  the  King's  Bench,  and  indeed  long  after- 
wards, this  seems  to  have  continued  to  be  the  recognised 
doctrine  of  the  Courts,*      One  of  the  first  cases  in  which 


'  See  preceding  note. 

»  De  Paiba  r.  Ludlow,  Comyn's  Rep. 
360;  Pond  v.  King,  1  Wils.  191; 
Dean  v.  Dicker,  2  Str.  250  ;  White- 
head r.  Bance,  1  Park,  Ins.  165.  The 
cases  of  Aaseviedo  r.  Cambridge.  10 
Mod.  77,  and  Spicer  v.  Franco,  before 
Lord  Hardwicke,  a.d.  1736,  seem 
Cfmtra;  but  the  former  was  never  de- 
cided, and  the  latter  turned  mainly  on 
another  point  See  these  cases  com- 
mented on  by  Lord  Mansfield,  2  Burr 
695. 

'  Pole  V.    Fitzgerald.   Willes,   611, 
affirmed  in  the  House   of  Lords  by 


eight  Judges  against  three;  see  S.  C. 
Fitzgerald  v.  Pole,  5  Brown,  P.  C.  131. 

*  Goss  V.  Withers,  2  Burr.  683; 
Hamilton  r  Mendes.  Ibid.  1198; 
Milles  V.  Fletcher,  1  Dougl.  231a. 

*  See  Cazalet  v.  St.  Barbe,  1  T.  Rep. 
187,  in  which  BuUer,  J.,  says, — "If 
either  the  ship  or  the  voyage  be  lost, 
that  is  a  total  loss."  So  again  in 
Rotch  r.  Edie,  6  T,  Rep,  413  (temp. 
Lord  Kenyon),  in  a  case  of  abandon- 
ment on  detention,  the  same  doctrine 
was  held,  viz.,  that  it  was  a  total  ]oi^ 
on  ship,  because  the  voyage  was  loitt, 
and  the  whole  adventure  frustrated. 
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there  was  a  return  to  the  doctrine  of  the  House  of  Lords  in 
Fitzgerald  v.  Pole  was  that  of  Parsons  v.  Scott,*  which  came 
before  the  Court  of  Common  Pleas  in  1810 ;  and  four  years 
afterwards  the  case  of  Falkner  v.  Ritchie  was  decided  in  the 
same  way  by  the  Court  of  King  s  Bench,  then  presided  over 
by  Lord  EUenborough.*  From  this  period,  the  law  on  the 
point  may  be  considered  as  settled.  The  loss  of  the  voyage 
has  nothing  to  do  with  the  loss  of  the  ship.* 

The  same  principle  has  received  abundant  judicial  illus- 
tration, and  may  be  regarded  as  conclusively  established,  in 
the  insurance  law  of  the  United  States/ 


Bnle  88  to  ship's 
condition  on 
restoration. 


McTver  v. 
Headertion. 


Loss  of  voyage  being  thus  withdrawn  as  an  element  for 
consideration,  the  rule  of  law  as  to  what  shall  be  the  con- 
dition and  circumstances  of  the  ship  on  restoration  at  the 
time  of  action  brought,  so  as  to  have  the  effect  of  then 
defeating  the  right  of  action  for  a  total  loss,  has  been  laid 
down  and  frequently  re-aflSrmed  in  the  following  terms : — 
"  The  ship,  after  the  recapture,  must  be  in  esse  in  the  country 
of  the  owner,  xmder  such  circumstances  that  he  may,  if 
he  pleases,  take  possession  of  her,  and  may  reasonably  be 
expected  to  do  so."  * 

A  ship,  insured  from  Liverpool  to  the  African  coast,  was 
captured  by  the  French,  who,  after  taking  out  her  captain 
and  most  of  her  crew,  and  plundering  her  guns,  stores,  fur- 
niture, provisions,  and  register,  gave  her  up  in  that  state  to 
the  master  of  a  Portuguese  prize,  which  they  had  previously 


1  Parsons  v.  Scott,  2  Taunt  368. 

9  Falkner  v.  Ritchie,  2  M.  &  Sel. 
290;  se^  judgment  of  Lord  Ellen- 
borough,  ibid.  293.  The  same  prin- 
ciple is  recognised  and  re-affirmed  by 
Lord  Eldon  in  Brown  v  Smith,  1 
Dow*8  P.  C.  859  ;  by  Lord  Tenterden 
in  Doyle  v.  Dallas,  1  Mood.  &  Rob. 
56. 

»  See  Naylor  v.  Taylor,  in  Danson 
A:  Lloyd's  Reports,  and  note,  p.  248, 
254. 

*  Bradlie  v.  Maryland  Ins.  Co.,  12 


Peter's  Sup.  C.  R.  400;  Hurtin  r. 
PhcBnix  Ins.  Co.,  1  Washington's 
C.  C.  R.  400;  Alexander  v.  Baltimore 
Ins.  Co.,  4  Cranch's  Sup.  C.  R.  870. 
See  these  cases  cited  and  commented 
upon,  2  Philipps,  Ins.,  no.  1521,  1522, 
1523. 

*  By  Payley,  J.,  in  Holdsworth  r. 
Wise,  7  B.  &  Cr.  71^9 ,  afterwards  per 
Lord  Campbell  in  Lozano  r.  Janson, 
28  L.  J.  (Q.  B.)  887,  842  ;  2  E.  &  E. 
100  ;  and  in  Dean  v,  Hornby,  8  R  ft 
B.  190. 
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taken,  and,  at  the  same  time,  put  on  board  of  her  again  the 
English  captain  and  part  of  the  original  crew.  The  ship 
being  left  at  sea  thus  manned  and  very  badly  provisioned, 
the  Portuguese  captain  bore  up  for  Fayal  (Western  Islands), 
and,  on  arriving  there,  claimed  the  ship,  and  what  remained 
of  the  cargo,  as  a  gift  from  the  French  captors.  The  English 
captain  resisted  this  claim,  and  the  Prize  Court  of  Fayal 
decided  in  his  favour,  subject  to  an  appeal,  pending  which, 
by  selling  what  remained  of  the  cargo,  and  depositing  the 
proceeds  to  abide  the  event  of  the  appeal,  he  obtained  the 
release  of  the  ship,  and  arrived  with  her  at  Liverpool  before 
action  brought.  The  ship,  as  she  lay  at  Liverpool,  was  still 
in  an  entirely  dismantled  condition,  but  worth,  to  be  sold  as 
she  lay,  1300/.  (her  value  in  the  policy  being  3000/.) ;  the 
expenses  of  bringing  her  from  Fayal  had  been  221/. ;  the 
sum  left  there  to  abide  the  event  of  the  appeal  was  427Z. ; 
the  appeal  was  still  pending,  and,  in  the  event  of  its  being 
decided  against  the  assured,  he  would  have  lost  his  deposit 
aud  been  condemned,  besides,  in  damages  to  an  indefinitely 
larger  amount.  Under  these  circumstances,  the  assured, 
who  had  given  notice  of  abandonment,  on  first  hearing  of 
the  capture  and  before  the  ship's  liberation,  insisted  on  his 
right  to  recover,  in  respect  of  such  notice,  as  for  a  total 
loss ;  and  the  Court  of  Kling's  Bench  gave  judgment  in  his 
favour.* 

Lord  EUenborough  said,  "  The  mere  restitution  of  the  hull 
of  the  ship,  if  the  assured  may  eventually  have  to  pay  more 
for  it  than  it  is  worth,  is  not  a  circumstance  by  which  the 
totality  of  the  loss  is  reducible  to  an  average  one.  If  no 
abandonment  had  been  already  made,  do  not  sufficient  cir- 
cumstances exist  in  this  case  to  justify  an  original  abandon- 
ment at  the  present  moment  ? — It  appears  to  us  that  there 
existed  at  the  time  of  the  abandonment,  at  the  time  of  action 
brought,  and  that  there  exist  at  the  present  moment,  circum- 
stances fully  sufficient  to  entitle  the  plaintiff  to  recover  as 
for  a  total  loss." ' 

>  M^Iyer  v.  Henderson,  4  M.  &  SeL  '  Lord  EUenborough,  indeed,  in  the 

676.  course  of  his  judgment,  referred  to 
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Brown  v.  Smith.       X  slave  ship  insured  from  Liverpool  to  the  coast  of  Africa 

and  thence  to  the  West  Indies  was,  in  the  course  of  her 
voyage,  mutinously  seized  and  run  away  with  by  her  crew, 
but  subsequently  boarded  and  taken  possession  of  by  a 
British  man-of-war,  who  brought  her  into  Barbadoes.  The 
government  agent  there,  in  the  absence  of  the  master,  and 
without  waiting  for  orders  from  England,  sold  the  whole  of 
the  cargo  and  stores  that  still  remained  on  board  the  ship, 
in  order  to  pay  the  salvage,  leaving  nothing  but  the  hull 
and  rigging.  The  House  of  Lords  held  that,  under  these 
circumstances,  the  assured  (who,  immediately  on  hearing  these 
facts,  had  given  notice  of  abandonment,  and  sent  out  orders 
to  sell  the  ship),  was  entitled  to  recover  as  for  a  total  loss.' 

HoWawortb  v.  ^  gj^jp^  insured  from  Belfast  to  her  port  or  ports  of  loading 

in  British  America,  and  thence  back  to  her  port  of  dischaige 
in  the  United  Kingdom,  whilst  on  her  homeward  passage 
received  so  much  damage  from  tempestuous  gales,  that  the 
crew  abandoned  her,  and  went  on  board  another  vessel. 
Immediately  on  receiving  this  intelligence  the  plaintiff  gave 
notice  of  abandonment  The  day  after  the  crew  had  left  her, 
the  ship  was  picked  up  at  sea  by  a  third  vessel,  the  captain 
of  which  put  some  men  on  board  of  her,  and  ultimately  suc- 
ceeded in  bringing  her  into  New  York,  where,  on  arrival, 
she  was  taken  possession  of  by  the  British  consul,  and  by  his 
sanction,  but  without  any  authority  from  the  assured,  was 
repaired  on  bottonuy  by  the  agents  for  Lloyd's  in  that  city. 
The  ship  thus  repaired,  was  brought  to  Liverpool  before 
action,  but  was  immediately  taken  possession  of  on  behalf  of 
the  lenders  on  bottomry  for  1200i.,  there  being  besides  an 
additional  charge  of  850/.  on  her  for  the  estimated  cost  of 
repairing  fui-thcr  damage  received  in  the  Mersey  just  before 
reaching  Liverpool.  The  joint  amount  of  these  two  sums 
exceeded  the  value  in  the  policy.  Under  these  circum- 
stances the  Court  held,  that  the  loss  which  had  once  been 

other  considerations,  which,  m  pointed  probates,  in  Falkner  r.  Ritchie. 
out  in  Dans.  &  LI.  252,  show  that  his  i  Brown  v.  Smith,  1  Bow's  P.  C. 

Lordship  had  not  quite  "  purified  his  849. 
luind  of  the  geueralities "  that  he  re- 
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total  by  the  desertion  of  the  crew,  and  in  respect  of  which 
the  assured  had  given  due  notice  of  abandonment,  was  not 
turned  into  a  partial  loss  by  the  subsequent  events,  the  efifect 
of  which  could  be  of  no  benefit  to  the  assured.* 

In  the  above  case  the  repairs  abroad  for  which  the  ship  C 
was  bottomried  had  been  done  by  strangers  without  the 
authority  of  the  assured ;  had  they  been  done  by  his  direc- 
tion, or  by  the  master  acting  as  his  agent  at  the  foreign 
port,  then  the  fact  of  the  ship's  arrival  would,  as  it  seems, 
have  precluded  a  recovery  for  a  total  loss,  though  the 
amount  of  the  bottomry  bond  and  expenses  had  together 
exceeded  the  worth  of  the  ship  to  her  owners  as  restored.* 

Even  the  pHrtid  facie  right  to  abandon  in  respect  of 
capture,  seizure,  desertion,  or  other  privation  of  property  or 
possession,  whether  forcible  or  not,  is  dependent  on  there 
having  been,  at  some  one  period  of  time  during  the  risk,  a 
total  loss  by  the  complete  and  actual  privation  of  the  owner  s 
possession  or  control  over  the  ship. 

The  ship  Willuirn,  of  New  York,  insured  in  this  country,  T 
from  Hull  to  New  York,  met  with  such  tempestuous 
weather,  and  became  so  leaky,  that  the  crew,  exhausted  at 
the  pumps,  deserted  her  at  sea,  to  save  their  lives,  and  were 
taken  on  board  the  brig  Hyder  AH.  At  the  same  time,  eight 
men  of  The  Hyder  Alis  crew  were  allowed  to  board  The 
WiUmm,  in  the  hope  of  ultimately  bringing  her  into  port. 
The  Hyd^r  Ali  reached  New  York  in  safety,  and  the  owners 
of  The  William,  who  resided  there,  immediately  sent  orders 
to  their  agents  in  England  to  give  notice  of  abandonment 
to  the  underwritei's,  which  was  given  accordingly,  but  not 
accepted.  Meanwhile,  only  two  days  after  The  Hyder  Alia 
arrival  at  New  York,  The  Williurn  was  brought  by  the  eight 
seamen  into  Newport,  Rhode  Island  (a  harbour  about  two 
hundred  miles  off),  and  there,  with  the  knowledge  of  the 
owners,  who  did  nothing  to  prevent  the  proceeding,  was  sold 
to  pay  the  salvage,  which  amounted  to  about  two-thirds  of 

1  HoldBWortb  v.  Wise,  7  B.  &  Cr.       2  H.  of  Lds.  Cas.   696 ;  FlemiDg  v, 
794.  Wraith,  I  H.  of  Lds.  Caa.  513,  533. 

*  Chapman  v,  Benson,  5  C.  B.  330 ; 

?  It  2 
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the  price  she  sold  for.  The  Court,  on  the  whole  of  the  above 
circumstances,  held,  that  the  assured  could  not  insist  on  their 
notice  of  abandonment,  and  recover  as  for  a  total  loss.  The 
ship  had  never  been  out  of  their  possession  and  control,  as 
the  eight  seamen  who  boarded  her  as  salvors  directly  she  was 
left  by  the  original  crew  were  to  be  regarded  as  their  agents; 
she  was,  moreover,  restored  to  them  after  notice  of  abandon- 
ment, under  such  circumstances,  that  they  might  have  had 
possession  of  her  again  if  they  pleased,  and  might  reason- 
ably have  been  expected  to  take  it ;  and  their  title  was  not 
improved  by  permitting  the  salvors  to  have  recourse  to  a 
sale,  which  was  not  necessaiy,  and  therefore  not  justifiable.' 

Deui  V.  Hornby.        The  principle  of  these  cases  has  been  accepted  by  the 

Courts  in  deteimining  others  of  more  recent  date.  Thus,  in 
Dean  v,  Hornby,  the  ship,  insured  in  a  time  policy,  had, 
during  the  currency  of  the  i)olicy,  been  captured  by  pirates 
and  recaptured  by  a  British  ship  of  war,  and  whilst  on  her 
way  to  England,  under  a  prize  crew,  was  obliged  by  sea- 
damage  to  refit  at  Monte  Video,  and  again  to  put  into  Fayal, 
where  the  prize-master  sold  her  (it  was  admitted)  without 
justifiable  cause.  Though  she  afterwards  came  to  England, 
and  was  adjudicated  to  her  owners  by  the  Court  of  Admiralty, 
this  part  of  her  history  formed  no  part  of  the  case  submitted 
to  the  Court  of  Queen's  Bench,  where  the  assured  who  had 
abandoned  after  expiration  of  the  policy,  but  immediately 
on  receipt  of  news  of  her  capture,  were  held  entitled  to 

Losano  v.  Jadboh.  recover  as  for  a  total  loss.'    Again,  in  Lozano  v.  Janson,  the 

ship  while  on  the  coast  of  Africa  was  seized  by  a  British 
cruiser,  carried  to  St  Helena,  and  there  condemned  by  the 
Vice-Admiralty  Court  for  being  engaged  in  the  slave  trade. 
The  cargo,  which  was  the  subject  of  insurance,  was  also  con- 
demned, unloaded,  and  stored  in  St.  Helena,  to  abide  the 
results  of  an  appeal  to  the  Privy  Council.  The  taking  was 
unlawful,  the  charge  being  unfounded     But  the  assured, 

1  Thornely  v.  Hebeon,  2  B.  &  Aid.  447;  28  L.  J.  (Q.  B.)  147,  the  asHj 

61 8.  question  mm  whether  eapiure  or  ieixmrt 

>  Dean  r.  Homby,  8  E.  &  B.  180.  covered  a  taking  of  the  ship  by  ooolie 

In  Kleinwort  v,  Shepard,  1  E.  &  E.  paaeengera. 
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who  had  abandoned  within  proper  time,  were  held  entitled 
to  recover,  as  their  property,  though  in  existence,  never  after 
had  been  "under  such  circumstances  that  if  they  pleased 
they  might  have  had  possession,  and  might  reasonably  have 
been  expected  to  take  possession  of  it."  ^ 

Subject  to  the  same  limitations,  there  can  be  no  doubt  Arrest,  deten- 
that  arrest,  detention,  or  embargo  of  the  ship,  whether  by 
a  hostile  or  friendly  government,  gives  a  primd  facie  right 
of  abandonment  in  all  cases  where  there  is  an  apparent 
probability  that  the  owner's  loss  of  the  free  use  and  disposal 
of  his  ship,  once  total,  by  the  arrest  or  embargo,  may  be  of 
long,  or,  at  all  events,  of  very  uncertain  continuance. 

Thus,  where  the  ships  of  an  American  merchant,  resident,  Rotch  v.  E<Jie. 
at  the  time  of  action  brought,  in  this  country,  had  been 
seized  and  detained  by  the  French  government  in  their  port 
of  loading,  it  was  held,  that  under  a  policy,  at  and  from  such 
port,  he  might  recover  as  for  a  total  loss,  upon  due  notice  of 
abandonment,  more  especially  as  it  appeared  that  the  ships, 
at  the  time  of  action  brought,  were  still  detained,  and  had 
then  been  so  for  three  years.* 

Of  course,  if  the  arrest  creates  only  a  temporary  obstruc-  Unless  of  short 

daration. 

tion  of  the  voyage,  without  giving  rise  to  any  permanent 
loss  of  control  over  the  ship,  it  cannot  give  any  right  to 
abandon.  Thus  where,  on  the  occasion  of  a  famine  at  Corfu, 
some  Venetian  cruisers,  meeting  at  sea  a  Genoese  ship,  laden 
with  corn,  carried  her  into  Corfu,  and,  after  taking  out  and 
paying  for  the  com,  let  the  ship  go  free,  this  was  decided,  in 
the  Rota  Court  of  Genoa,  to  afford  the  assured  on  ship  no 
ground  for  abandonment.'  So,  where  a  British  ship  was  de- 
tained eleven  days  by  a  British  man-of-war,  to  prevent  her 
proceeding  to  a  port  where  an  embargo  was  laid  on  all 
British  vessels,  it  was  held  that  the  assured  on  ship  could 
not  abandon  on  this  ground.^ 

>  Lozano  v.  Janson,  2  £.  &  £.  100;  c.  xii  s.  30,  vol  i.  p.  527 ;  and  see 

28  L.  J.  (Q.  B.)  387.  Boulay-Paty's  Commentary,  voL  ii.  p. 

*  Rotch  r.  Edie,  6  T.  R.  413.  219. 

•  Roccufl  no.  60,  cited  by  Emerigon,  *  Forster  v.  Christie,  11  East,  205. 
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Kng.  and  Scot. 
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In  France  the  assured  is  allowed  to  give  notice  of  aban- 
donment immediately  after  capture  ;  but,  in  case  of  detention 
by  arrest  or  embargo,  he  is  obliged  to  wait  before  doing  so 
for  different  periods  fixed  by  the  387th  Article  of  the  Code 
de  Commerce  :  *  "  Other  laws,"  says  Mr.  Benecke,  "  make  no 
distinction  between  capture  and  detention.  Those  of  Prussia 
admit  the  abandonment  when  the  liberation  is  uncertain  or 
tedious.  In  Genoa  and  Leghorn  the  assured  may  abandon 
when  ship  has  been  detained  for  three  days.  In  Hamburg 
the  assured  cannot  claim  a  total  loss,  until  the  ship  or  goods 
have  been  definitively  condemned  or  irretrievably  lost."  * 

In  this  country  no  precise  period  is  fixed ;  but  immediately 
on  hearing  that  his  ship  is  detained  by  an  embargo,  the 
assured  may  give  notice  of  abandonment,  subject,  of  course, 
as  in  all  other  like  cases,  to  have  his  right  to  recover  for  a 
total  loss  defeated,  by  the  restoration  of  the  ship  before  action 
brought.* 

To  avoid  this  necessity  laid  both  on  the  assured  and  the 
insurer  of  incurring  the  expense  of  litigation  whilst  the 
intelligence  is  uncertain  or  the  loss  transitory,  appeared  to 
the  Court  of  Common  Pleas  recently  to  be  the  intention  of 
the  parties  to  the  policy  in  the  following  case.  A  Prussian 
ship  from  Riga  to  London,  whilst  war  was  imminent  between 
Denmark  and  the  German  Powers,  was  insured  against 
capture,  seizure,  or  detention,  or  the  consequences  thei*eof, — 
''  to  pay  a  total  loss  thii-ty  days  after  receipt  of  official  news 
of  the  embargo  or  capture  without  waiting  for  condemnation." 
By  reason  of  sea-damage  she  was  forced  into  Elsinore  for 
repairs,  and,  whilst  there,  the  Danish  government  laid  an  em- 
bargo on  Prussian  shipping  on  the  3rd  of  February.  On  the 
4th,  the  news  reached  London,  and  was,  upon  the  information 
of  the  London  firm  that  received  it,  entered  the  same  day 
in  the  **  Lost  Book  "  at  Lloyd'&  This  was  found  by  the  jury 
to  be  "  receipt  of  official  news."  On  the  5th,  a  notice  of 
abandonment  was  given  by  the  assured.     By  this  mode  of 


'  Se«  Code  de  Comm.,  art.  387.       .'  Benecke,  Pr.  of  Indem.  840. 

»  See  e  T.  R.  425. 
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reckoning,  the  thirty  days  expired  on  the  6th  of  March. 
On  the  13th  of  March  the  embargo  was  raised,  and  the 
ship  restored,  no  action  at  that  time  having  been  com- 
menced. The  question  was,  whether  the  bringing  of  an 
action  was  necessary  to  the  right  of  the  assured  to  recover 
for  a  total  loss  under  this  policy.  It  was  held  that  the  words 
"  without  waiting  for  condemnation,"  as  they  merely  expressed 
the  rule  of  law,  added  nothing  to  the  other  words  of  the  con- 
dition, and  that  these  other  words  bound  on  the  one  hand 
the  insurer  absolutely  to  pay  on  the  expiration  of  the  thirty 
days  if  the  ship  were  not  then  restored,  and  on  the  other  the 
assured  to  wait  that  time  for  the  restoration  of  the  ship  as 
the  sole  condition  of  the  insurer's  absolute  liability  to  pay  a 
total  loss,* 

In  some  of  these  cases  of  capture,  seizure,  and  arrest,  a  Ei 
question  has  been  raised  as  to  the  effect  of  a  repurchase  of  L^ 
the  ship  by  the  master,  upon  the  right  of  the  assured  to 
recover  as  for  a  total  loss.  The  doctrine  here  appears  to  be, 
that  where  the  property  in  the  ship  has  never  been  devested 
out  of  the  owners  by  lawful  condemnation,  and  the  ship,  after 
being  legally  repurchased  by  the  master,  acting  bond  fide 
and  justifiably  for  their  benefit,  is  brought  back  to  this 
country  under  such  circumstances  that  the  owners  may,  if 
they  please,  take  possession  of  her  on  payment  of  the  amount 
of  repurchase  money  and  of  any  sums  expended  abroad  in 
repairing  her,  they  cannot,  by  refusing  to  do  so,  entitle  them- 
selves to  recover  as  for  a  total  loss ;  at  all  events,  in  cases 
where  they  have  given  no  notice  of  abandonment,  nor  even, 
as  it  should  seem,  where  they  have. 

Thus,  where    a    shin,   after   condemnation   by  a   French   M 

SI] 
consul  in  a  neutral   port   (which,  being  illegal,  effected  no 

change  in  the  property),  was  lawfully  repurchased  by  the 

master  on  account  of  the  owners,  and,  after  being  repaired 

abroad,  brought  back  by  him   to  this  country   before  the 

commencement  of  the  action ;  Lord  Kenyon  held,  that  the 

»  Fowler  r.  The  English  and  Scottish  Marine  Ins.  Co.,  34  L.  J.  (C.  P.)  2J3. 
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plaintiff,  who  refused  to  pay  the  repurchase  money  and 
the  cost  of  the  repairs  abroad,  could  not  thereby  entitle 
himself  to  recover  a  total  loss,  at  all  events,  as  he  had 
given  no  notice  of  abandonment,  his  only  right  being  to 
recover  an  average  loss,  to  the  amount  of  the  sum  spent  in 
the  repairs  and  repurchase.^  The  same  decision  was  given  in 
a  case  where  the  master,  acting  for  the  benefit  of  his  owners, 
had  repurchased,  and  repaired  on  bottomry,  a  ship  seized  in 
Fillau  (her  port  of  discharge)  by  the  Prussian  government, 
under  the  Berlin  decree,  and  there  put  up  to  sale  at  pubUc 
auction.  The  master  in  this  case,  after  repairing,  had  navi- 
gated the  ship  safely  home,  where  the  owners  might  have 
had  her  on  paying  the  amount  of  the  bottomry  bond,  but 
they,  declining  to  interfere,  allowed  her  to  be  sold  to  satisfy 
the  bond,  and  then,  without  having  given  notice  of  aban- 
donment, claimed  a  total  loss  ;  the  Court,  however,  said,  that, 
as  in  this  case  there  had  been  an  unlawful  seizure,  and  the 
master  had  repurchased  the  vessel  of  those  who  had  no  right 
to  condemn  her,  the  assured  were  entitled  to  take  possession 
of  her,  on  paying  the  expenses  incurred  in  the  repurchase 
and  repairs,  and  that  those  expenses  accordingly  were  all 
thev  were  entitled  to  recover  from  the  underwriters.' 

Several  cases  have  been  decided  in  the  United  States  as 
to  the  effect  of  such  repurchase  on  the  rights  of  the  parties, 
where  notice  of  abandonment  has  been  given  before  the  sale 
in  fact  took  place ;  the  result  of  these  authorities  appears  to 
be,  that  the  master  in  repurchasing  is  to  be  regarded  as  the 
agent  of  the  ovniers,  before  notice  of  abandonment,  and,  after 
it,  as  the  agent  of  the  underwriters.' 


Cases  of  in- 
naTigability  : 
where  repair  is 
impracticable. 


We  have  considei'ed  the  cases  of  absolute  total  loss  where 
the  ship  is  a  complete  wreck,  her  hull  dismembered,  and  her 
planks  and  timbers  scattered  on  the  sea ;  and  also  where. 


1  M'Kaatera  v,   Shoolbred,  1  Esp.      1  Marsh.  Rep.  425. 
288.  s  See  PhilUpe  Ins.,  na  1580, 1591. 

»  Wilson  V.  Forster,  6  Taunt.  25 ; 
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although  the  ship's  timbers  hold  together,  so  that  she  retains 
the  shape  of  her  hull,  she  is  yet  so  shattered  as  to  be  reduced 
to  a  mere  mass  of  materials,  or  "  congeries  of  planks," 
requiring  reconstruction  rather  than  repair,  to  make  her  a 
sea-going  ship.*  Between  such  and  cases  of  mere  average 
loss,  there  are,  however,  intermediate  cases. 

A  ship  stranded  or  driven  ashore  may  not  be  reduced  to 
a  state  of  wreck,  and  yet  the  chances  of  her  being  ultimately 
extricated  from  the  peril,  be  exceedingly  precarious  ;  or  the 
probable  expense  of  extricating  and  repairing  her  to  keep  the 
sea,  be  greater  than  her  estimated  value  when  repaired. 
Whether  in  these  circumstances  the  case  be  one  of  construc- 
tive total  loss,  appears  to  depend  on  one  or  other  of  the  two 
following  propositions. 

First ;  if,  by  the  perils  of  the  seas,  the  ship  be  so  damaged  Pi 

CO 

as  to  be  incapable  of  proceeding  on  her  voyage,  or  keeping  ^o 
the  sea  without  repairs,  at  a  place  where  such  repairs  cannot 
be  procured — either  from  want  of  materials,  or  from  the 
masters  total  inability,  after  using  his  best  exertions,  to 
obtain  either  money  or  credit  for  the  purpose  of  raising 
funds  to  repair — ^that  is  a  case  of  constructive  total  loss  on 
ship.' 

Secondly ;  the  case  is  the  same  when  the  ship,  by  the  like 
perils,  is  driven  ashore,  or  otherwise  placed  in  a  position  of 
imminent  hazard,  and,  by  reason  of  the  casualty,  reduced  to 
such  a  state  of  innavigability,  that  a  prudent  owner,  if  unin- 
sured and  on  the  spot,  would,  in  the  exercise  of  the  best  and 


su 


>  Ante,  p.  888,  889. 

'  Thiii  firtt  proposition,  in  so  ^  as 
it  refers  to  the  \Dant  of  maleriaU, 
seems  to  the  Lord  Chief  Justice  Erie 
(Marrison  v,  Janson,  C.  P.,  10  Feb. 
1862,  MS.  note),  and  surely  with  good 
reason,  resolvable  into  the  seeondy  the 
sole  question  then  being  as  to  the  ex- 
pense, t.  e.,  of  sending  out  materials 
and  workmen,  and  then  doing  the  re- 
pairs. As  to  want  of  fundt,  the  first 
proposition,  as  it  stands,  is  not  sus- 
tained by  the  cases.  Unless  it  appear 
that  the  ship  would    be    destroyed 


either  by  exposure  to  the  elements,  or 
by  the  expense  of  preserving  her  till 
funds  could  be  got  from  home,  it  may 
be  doubted  whether  there  be  a  suffi- 
cient ground  laid  for  abandonment ;  a 
fortiori,  if  the  master  have  a  fund  in 
hand  which  he  does  not  make  use  of ; 
see  per  Richardson,  J.,  in  Read  v. 
Bonham,  post,  and  the  circumstances 
of  the  case  of  The  Margaret  Mitchell, 
Swab.  Ad.  382 ;  and  The  Glasgow  or 
Ya  Macraw,  ib.  145.  These  Ad- 
miralty cases,  however,  are  not  re- 
ferred   to    as  direct    authorities    on 
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soundest  judgment  that  could  be  formed  under  the  circum- 
stances, rather  sell  her,  as  she  lay,  than  attempt  to  repair  her, 
either  because  there  is  no  reasonable  probability  of  her  ever 
being  delivered  from  the  peril  at  all,  or  because  the  expense 
of  repairing  her,  so  as  to  be  capable  of  keeping  the  sea  as  a 
ship  again,  would  exceed  her  value  when  repaired. 

In  many — in  fact,  in  most— of  these  cases  the  master  has 
exercised  his  power  of  selling  the  ship  abroad,  and  the  assured 
has  given  notice  of  abandonment  on  first  receiving  intima- 
tion, at  one  and  the  same  time,  of  the  casualty  and  the  sale. 
The  sole  point  in  such  a  case  to  be  attended  to  in  ascertaining 
whether  the  circumstances  entitle  the  assured  to  abandon 
and  recover  as  for  a  total  loss,  is  not  the  mere  fact  of  a  sale 
by  the  master,  but  whether  the  state  to  which  the  ship  was 
reduced  by  the  perils  insured  against,  justified  that  sale  on 
the  ground  of  necessity.  The  mere  fact  of  sale  itself,  irre- 
spective of  the  state  of  the  ship  which  made  it  necessary, 
can  give  the  assured  no  right  to  abandon :  *'  there  is  no  such 
head  of  Insurance  Law  as  loss  by  sale.'' ' 

Accordingly,  as  we  shall  presently  see,  although  no  sale  Las 
intervened  before  notice  of  the  loss,  but  either  the  assured 
himself  has  given  orders  to  sell  after  receiving  intelligence 
of  the  casualty  and  giving  notice  of  abandonment,"  or  the 
ship  has  remained  unsold  at  the  time  of  action  brought,' 
the  loss  is  equally  total  in  construction  of  law,  if  the  cost  of 
repairing  the  ship,  so  as  to  be  fit  for  navigating  the  seas 
again,  will  exceed  her  value  when  I'epaired. 

As  to  our  first  proposition  : — Valin  says,  "  that  the  assured 
on  ship  has  a  clear  right  to  abandon,  if,  in  the  place  where 
the  ship  goes  ashore,  or  in  its  neighbourhood,  there  are  neither 
materials  nor  workmen  for  the  repairs ; "  "  the  same  right," 
he  says,  "  also  attaches  where,  though  materials  and  work- 

InBuranoe  Law.      Bee,  as  to  goods,  *  Toung  «.  Turing,  8  M.  &  Qr.  593 ; 

post,  p.  968.— ^(i.  2  Soott,  N.  £.  752;  Maxming  v.  Ir- 

1  Per  Bayley,  J.,  1  Mood.  &  Bob.  ving,  1  C.  B.  168 ;  2  C.  a  784 ;  &  C. 

117.  Irving   v.    Manning,    1    H.   L.  Caa 

>  Allen  V.  Sugnie,  8  B.  &  Cr.  561  ;  817. 
3  M.  &  Ryl.  9. 
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men  can  be  found,  yet  the  master  has  no  means  of  raising 
funds  to  pay  for  the  repaii-s."  * 

A  ship,  insured  from  London  to  the  East  Indies  and  back,  ^ 
at  the  outset  of  her  homeward  voyage  was  so  damaged  by 
perils  of  the  sea,  that  the  captain  was  forced  to  put  back 
to  Calcutta  for  repairs.      As  the  result  of  several  surveys, 
it  appeared  that  the  ship  was  greatly  shattered,  and  that  to 
repair  her  would  cost  5000/.,  she  being  valued  in  the  policy 
at  8000i.     The  agents  for  Lloyd's  refused  to  accept  from  the 
captain  a  notice  of  abandonment,  and  declined  to  authorize 
the  ship  s  being  repaired.     Under  these  circumstances  the 
captain,  having  in  vain  sought  for  advice  from  three  of  the 
most  respectable  houses  in  Calcutta,  and  having  failed  in 
procuring  the  advance  of  any  money  on  the  hypothecation 
of  the  ship  (though  he  was  ofltered  it  on  the  terms  of  also 
hypothecating  the  cargo),  sold  the  ship  in  Calcutta  for  1200/. 
At  the  trial  he  swore  that  he  had  no  money  to  go  on  with 
the  repairs ;  that  if  the  ship  had  been  his  own  he  should 
have  pursued  the  same  course ;  and  that  to  have  repaired 
her  in  the  shattered  state  she  then  was  in  would  have  been 
an  act  of  madness.     Upon  this  evidence  the  jury  found  that 
there  was  a  justifiable  cause  for  selling  the  ship  ;  and  the 
plaintiff,  who  had  given  a  notice  of  abandonment,  which  the 
Court  afterwards  held  sufficient,  had  a  verdict  for  a  total  loss. 
On  motion  for  a  new  trial,  the  majority  of  the  Court  (Dallas, 
C.  J.,  Park  and  Burroudi,  JJ.)  refused  the  rule.     But  Richard-  J« 
son,  J.,  dissented  from  the  rest  of  the  Court,  on  the  ground  that  k 
the  facts  did  not  disclose  any  justifying  necessity  for  a  sale. 
"  There  was,  it  is  true,"  said  the  learned  judge,  "some  difficulty 
as  to  raising  money,  Calcutta  being  an  expensive,  though  a 
good,  place  for  repairs,  and  the  captain  attempted,  without 
success,  to  borrow  on  hypothecation  of  the  ship,  but  he  never 

1  2  Valin,  Comment,  sur  TOrdon-  See  the  circumstances  which  justify  a 
nance, liv.  3,  t.6,  art  46,  p.  102;  Pothier,  sale  of  the  ship  abroad  by  the  master 
Des  Assurances,  no.  120,  p.  181 — 185,  as  against  his  owners,  very  fully  con- 
ed, par  Estrangin,  4  lioulay-Paty,  sidered  by  Dr.  Lushington  in  the  Mar- 
Droit  Mar.  278.  So.perTindal,  C.  J.,  garet  Mitchell,  Swab.  Ad  382;  and 
4  C.  &  P.  283 ;  per  Lord  Stowell  in  the  Glasgow  or  Ya  Macraw,  id.  145. 
The  Fanny  and  £Lmiia,  1   Ed w.  117. 
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offered  to  hypothecate  the  cargo  as  he  might  have  done. 
It  appears  a  strong  thing  to  say  that  he  would  have  sold  for 
1200/.  if  he  had  been  uninsured."  * 

But  the  mere  fact  that  the  expense  of  repairs  and  the  rate 
of  bottomry  interest  are  extravagantly  high  at  the  place  where 
the  ship  is  driven  ashore,  will  not  give  the  master  a  right  to 
sell,  nor  the  assured,  on  abandonment,  to  recover  as  for  a 
total  loss ;  this  is  only  justifiable  upon  evidence  that  the 
cost  of  repairs  would  exceed  the  repaired  value.*  A  fortiori, 
the  mere  difficulty  in  procuring  materials  for  repair  will  not 
justify  the  master  in  selling,  nor  entitle  the  assured,  on 
abandonment,  to  recover  as  for  a  total  loss,  where  the  ship  is 
not  irreparably  damaged,  or  not  so  damaged  that  the  cost  of 
repairs  would  exceed  her  repaired  value. 

A  ship,  insured  for  six  months,  and  bound  from  Cork  to 
Quebec,  was,  on  arrival  at  the  latter  place,  removed  into  the 
basin  for  the  winter,  but  before  the  expiration  of  the  six 
months  was  driven  thence  by  the  force  of  the  drift  ice,  and 
run  upon  the  rocks.  This  was  in  November,  and  the  con- 
dition of  the  ship  could  not  be  ascertained  till  the  next 
spring,  when,  on  survey,  she  was  found  to  be  bulged  and 
much  injured,  but  not  irreparably  so.  In  consequence  of  the 
difficulty  of  obtaining  materials  for  the  repairs,  the  master  sold 
her  where  she  lay.  The  Court,  on  these  facts,  unanimously 
held  that  the  assured  could  not  recover  as  for  a  total  loss.' 

A  West  Indian  ship,  insured  from  London  to  St  Thomas, 
had  struck  upon  some  sunken  rocks  just  off  the  harbour  of 
the  latter  place,  but  was  got  off  and  brought  into  port  there, 
so  much  damaged,  however,  that  she  could  not  be  safely 
navigated  on  another  voyage  without  being  hove  down  and 
repaired.  The  means  for  making  these  repairs  existed  at 
St.  Thomas,  but,  owing  to  the  negligence  of  the  agents  of  the 
assured  there  resident,   and  the   misconduct  of    the   local 


1  Read  v,  Bonhani,  8  B.  &  B.  147, 
156 ;  6  Moore,  397. 

'  Somes  V.  Sugrue,  4  C.  &  P.  474. 
See  also  8,  P.  Morria  v.  Bobinson,  8 
B.  ft  Or.  196 ;  5  Dowl.  k  RyL  85 ;  Can- 
nan  V.  Meabum,  1  Bing.  248 ;  8  Moore, 


127  (both  the  latter  cases  were  on 
sale  of  goods,  as  to  which,  see  next 
section). 

'  Fumeaux  v.  Bradlej,  1  P^k,  Ins. 
865. 
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authorities,  who  twice  condemned  the  ship  after  two  im- 
perfect surveys,  these  repairs  were  not  done,  and  the  master 
who  tried  to  sell  her  as  a  ship,  being  unable  to  find  any 
bidders,  and  being  ordered  to  tow  her  out  of  the  harbour, 
ultimately  broke  her  up,  and  sold  her  for  firewood.  Lord 
Tenterden,  on  this  evidence,  told  the  jairy  that  if  the  ship 
might  have  been  repaired  but  for  the  negligence  of  the 
agents  of  the  assured,  the  plaintiff  could  not  recover  as  for 
a  total  loss  ;  and  the  jury  accordingly  found  for  an  average 
loss,  and,  in  the  absence  of  evidence  to  what  amount,  under 
his  Lordship's  direction,  with  nominal  damages  only.* 

Secondly,  would  a   pi-udent   owner,  if  on   the   spot   and  la 

CO 

uninsured,  in  the  exercise  of  the  best  and  soundest  judgment 
that  could  be  formed  under  the  circumstances,  rather  sell  her 
as  she  lies  than  attempt  to  extricate  or  repair  her  ? 

"  If  the  circumstances,"  says  Story,  J.,  "  were  such  that  an 
owner,  of  reasonable  prudence  and  discretion,  acting  upon 
the  pressure  of  the  occasion,  would  have  directed  the  sale, 
from  a  firm  opinion  that  the  vessel  could  not  be  delivered 
from  the  peril  at  all,  or  not  without  the  hazard  of  an  expense 
utterly  disproportionate  to  her  real  value,  then  the  sale  by 
the  master  is  justifiable."^  In  the  United  States  it  is  a 
technical  total  loss,  whenever  the  cost  of  repairs  exceeds  one- 
half  the  repaired  value  ;  here  it  is  only  so,  when  such  cost 
exceeds  the  fiill  repaired  value. 

In  considering  the  decided  cases,  it  will  be  found  that  in  T( 
some,  especially  of  the  earlier  decisions,  the  hoplessness  of 
being  able  to  extricate  the  ship  from  the  peril  at  all,  has  been 
the  main  ground  on  which  the  Courts  seemed  to  have  relied, 
as  justifying  the  sale  and  making  the  loss  constructively 
total ;  in  others,  and  this  applies  generally  to  the  later  autho- 
rities, the  principal  test  has  been  the  cost  of  repairing  the 
ship  as  compared  with  her  estimated  worth  to  her  owner 


»  Tanner  r.  Bennett,  Ry.  &  Mood.      notice  of  abandonment. 
182.    In  this  caae  and  that  last  before  *  Per  Story,  J.,  in  The  Sarah  Ann, 

cited,  there  appears  to  have  been  no      2  Sumner,  215. 
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when  repaired ;  in  others,  again,  the  two  considerations  have 
been  blended  together. 

Per  Parke,  B.  The  doctrine  of  English  law  as  to  the  general  right  to 

sell  the  ship,  as  between  the  master  and  owner,  is  thus  laid 
down  by  Parke,  B.,  in  the  case  of  Hunter  v.  Paiker :  "  The 
master  has,  by  virtue  of  his  authority,  not  merely  those 
powers  which  are  necessary  for  the  navigation  of  the  ship, 
and  the  conduct  of  the  adventui*e  to  a  safe  termination,  but 
also  a  power,  when  such  termination  becomes  hopeless,  and 
no  prospect  remains  of  bringing  the  vessel  home,  to  do  the 
best  for  all  concerned,  and  therefore  to  dispose  of  her  for 
their  benefit."'  Assuming  this  doctrine  as  now  no  longer 
doubtful,  we  proceed  to  notice  some  of  the  cases. 

?^ V*  5°y*l  A  timber-laden  ship,  bound  from  Quebec  to  London,  en- 

Jkxeh.  Ab8.  Co. 

countered,  soon  after  sailing,  such  iurious  gales,  and  was,  in 
consequence,  making  water  so  rapidly  that  the  master,  as  the 
only  chance  of  saving  the  lives  of  the  crew,  ran  her  ashore  in 
the  St  Lawrence,  on  the  2l8t  November,  1810.  She  took 
the  ground  outside  a  reef  of  rocks  at  the  entrance  of 
Eamouraska  Bay,  in  the  full  tide-way  of  the  river,  so  as  to 
be  exposed  to  the  whole  force  of  the  drift  ice,  which  was 
already  beginning  to  float  down  in  large  massea  After  two 
surveys  the  master  was  advised  to  sell  her  as  soon  as  possible, 
the  opinion  being  that,  where  she  lay  she  was  in  imminent 
danger  of  being  carried  away  and  destroyed  by  the  ice ;  and 
accordingly,  under  the  direction  of  the  agent  for  the  owners 
at  Quebec,  who  was  also  himself  one  of  the  part  owners, 
and  who  attended  the  sale,  the  master  sold  the  ship  as  she 
lay,  together  with  her  rigging,  stores  tod  cargo,  for  about 
2060/1  Contrary  to  expectation,  the  ship  survived  the  winter 
of  1810,  was  got  off  in  the  spring  by  the  purchaser  at  great 
expense,  and  at  Quebec  was  repaired  at  a  cost  of  about 
550/. ;  and  that  same  season  performed  a  voyage  to  England, 

1  7  M.  &  W.  842 ;  treating  the  case  r.  Sugrue,  4  C.  &  P.  174,  &c.    And 

of  Reid  V,  Darby,  10  Kast,   148,  aa  see  the  cases  before  Dr.  Lushington, 

overruled  to  this  extent  by  the  subse-  ante,  p.  989,  note ;    and  Lindaay  r. 

quent  cases  of  Robertson  v.  Clarke,  1  Leathley.  coram  Cookhum,  C.  J.,  Dea 

Bing.  445;  Cambridge  «.  Anderton,  2  1868,  at  Guildhall,   2   Marit. 

B.  &  Cr.  691 ;  4  D.  &  Hyl.  208 ;  Somes  121. 
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bringing  over  a  full  cargo  and  earning  full  freight.  The 
plaintiff  claimed  a  total  loss  on  freight,  without  giving  notice 
of  abandonment.  The  jury  found  that  the  master  had 
acted  fairly  and  hand  fide,  in  the  sale ;  and  the  Court  of 
Common  Pleas  held  that  the  sale  was  justifiable,  and  the  loss 
total.*  But  the  Court  of  King's  Bench,  holding  that  the 
necessity  of  the  sale  could  not  be  inferred  from  the  facts 
stated,  awarded  a  venire  de  novo  for  the  purpose  of  trying 
whether  such  necessity  existed.* 

In  the  same  year  with  the  preceding  case,  the  following  R 
came  before  Lord  Tenterden,  at  Nisi  Prius  : — A  ship  driven 
out  to  sea  by  a  monsoon  from  Madras  roads,  was  afterwards 
brought  into  Cuddalore,  in  so  shattered  a  condition  that  she 
could  not  proceed  further  without  imminent  risk  to  the 
lives  of  the  crew,  nor  be  repaired  where  she  was  except 
at  a  cost  which  it  was  estimated,  on  survey,  would  exceed 
the  amount  of  the  insurance ;  the  captain  on  this  sold  her  on 
account  of  the  underwriters,  and  the  ship  being  then  repaired 
at  Cuddalore  (it  is  not  stated  at  what  expense),  at  the  end  of 
two  months  carried  on  a  cargo  to  Calcutta.  The  assured  on 
ship  claimed  a  total  loss,  and  a  verdict  for  the  full  amount 
'was  found  for  him  under  the  direction  of  Lord  Tenterden.' 

Five  years  later  the  following  case  came  before  the  Court  R 

c 
of  Common  Pleas  while  Lord  Gilford  presided  there : — A  ship, 

homeward  bound  from  Mauritius  to  England,  on  making 
land  at  Algoa  Bay,  Cape  of  Good  Hope,  met  with  very  bad 
weather,  which  increased  to  a  gale  till  she  arrived  off  Simon 
Bay.  By  assistance  she  was  got  into  port,  unloaded  and 
surveyed.  The  surveyors,  among  whom  was  a  Lloyd's  agent, 
recommended  that  she  should  be  sold,  as  the  expense  of  re- 
pairing her  would  much  exceed  her  original  value  ;  and  on  this 
advice  the  captain  acted,  in  ignorance  of  the  insurance  on  her, 
selling  the  ship  and  the  damaged  part  of  the  cargo  for  llOOZ. 
The  ship  had  been  valued  at  8000/.  and  the  freight  at  4000/. 

^  Idle  V.  Royal  Exch.   Ass.  Co.,  3  for  trial  a  second  timB. 

Moore,  116  ;  8  Taunt.  755.  *  Robertson  v.  Carriithem,  2  Stark. 

'  3  Br.  &  B.  151 ,  note  (a).  The  case,  571.     No  notice  of  abandonment  ap- 

haying  been  settled,  never  came  on  pears  to  have  been  given. 


nson. 
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in  the  respective  policies,  but  no  estimate  of  the  expense  of 
i*epairing  was  given  in  evidence.  It  appeared  that  the 
purchasers  of  the  vessel,  after  a  month  had  elapsed,  suc- 
ceeded in  bringing  her  round  to  Table  Bay,  where  she  might 
have  been  fully  repaired,  but  found  her  so  damaged  as  to  make 
that  course  unadvisable,  and  therefore  broke  her  up  :  under 
these  circumstances  the  plaintiff  claimed  a  total  loss  on  ship, 
and  on  freight ;  and  the  Court  held  him  entitled  to  recover  on 
the  former  policy  to  the  full  amount,  on  the  ground  that  an 
urgent  necessity  had  been  made  out  for  the  sale.* 
Monnt  V.  Har*         A  ship,  insured  from  the  Cape  of  Good  Hope  to  London, 

while  taking  in  her  cargo  in  Table  Bay,  was  driven  ashore  by 
a  tremendous  storm,  which  left  her  high  and  dry  on  the  strand 
above  the  level  of  high-water  mark,  where  she  lay  imbedded 
eight  feet  deep  in  sand,  and  very  much  strained  and  damaged 
Surveys  were  made,  and  the  result  being,  that  in  the  opinion 
of  experienced  persons  the  ship  either  could  not  be  got  off 
at  all,  or  if  so,  only  at  a  ruinous  expense,  the  captain  sold 
her  as  she  lay  about  ten  days  after  the  stranding.  The 
purchaser,  in  about  three  months,  after  several  unsuccessful 
attempts,  succeeded  in  getting  her  off,  and,  having  repaired 
her  (at  what  expense  is  not  stated),  she  afterwaixls  made 
several  voyages  to  Englftnd.  Park,  J.,  thought  the  propriety 
of  the  sale  in  this  case  so  clear,  that  he  did  not  press  it  on 
the  jury,  and  they  without  hesitation  found  for  a  total  loss 
on  freight,  on  the  ground  that  the  master  was  justified  in 
selling. 

The  above  cases  sufficiently  show,  that,  if  there  is  either 
no  reasonable  chance  of  restoring  the  ship  at  all,  or  only  at  a 
cost  exceeding  her  value  when  repaired,  the  master  may  sell, 
and  the  assured  recover  as  for  a  total  loss.  It  is  important, 
however,  to  observe,  that  the  facts  at  the  time  of  the  sale 
must  be  such  as  to  make  it  clear  beyond  all  reasonable  doubt 

*  Robertson  v.  Clarke,  1  Bing.  445 ;  was  no  notice  of  abandonment 

8  Moore,  622.    On  the  freight  policy  *  Mount  v.  Harriaon,  4  Bing.  888 ; 

a  rule  was  granted  to  reduce  the  da-  1  Moore  &  P.  14. 
mages  on  a  separate  ground:   there 
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either  that  the  ship  can  never  be  extricated  at  all,  or  only  at 
a  cost  greater  than  her  repaired  value.  Mere  bona  fides  in 
the  master  or  owner  who  sells  will  not  justify  the  sale  ;  nor 
will  the  circumstances  amount  to  a  constructive  total  loss, 
unless,  at  the  time  of  the  sale,  that  measure,  in  the  prudent 
exercise  of  the  best  and  soundest  judgment  that  could  then 
be  formed,  appeared  most  beneficial  to  all  parties. 

The  estimated  cost  of  repairs  in  the  language  of  Tindal,  i 
C.  J.,  "  must  not  be  a  mere  measuring  cast,  not  a  matter  of  ^' 
doubt  and  uncertainty  whether  the  expense  would  or  would 
not  have  exceeded  the  value,  but  it  must  be  so  prepon- 
derating an  excess  of  expense,  that  no  reasonable  man  could 
hesitate  as  to  the  propriety  of  selling  under  the  circumstances 
instead  of  repairing.* 

So,  again,  with  regard  to  the  probability  of  ever  extricating  r 
the  ship  at  all,  the  sale  will  not  be  justified  by  a  hasty  judg-  ^' 
ment  of  the  master,  or  by  a  resort  to  that  measure  w^ithout 
fii*st  exhausting  all  the  means  in  his  power,  for  recovery 
of  the  ship.  If,  by  means  in  his  power  she  can  be  so 
treated  as  to  retain  the  character  of  a  ship,  he  cannot,  by 
selling  her  even  hoiid  fide,  convert  the  average  into  a  total 
loss  ;  the  underwriters  are  entitled  to  have  those  means  used 
on  their  account. 

The  ship  Triton,  on  the  11th  October,  having  struck  on  D 
an  anchor  in  Buenos  Ayres  (inner)  roads,  filled  rapidly,  and 
the  next  morning  sunk,  so  as  to  be  completely  under  water 
at  high  tide,  but  only  partly  so  at  ebb.  That  same  day,  the 
captain  (who  was  owner  as  well  as  master,  and  also  plaintiff 
in  the  action)  had  the  ship  surveyed  at  low  water  by  some 
ship  captains  and  a  Lloyd's  agent,  who  recommended  she 
should  be  sold,  as  the  expense  of  raising  her  would  probably 
be  more  than  she  was  worth,  and  the  plaintiff  accordingly 


I  Per  Tindal,  C.  J.,  Somes  r.  Sugrue,  of  the  position  in  the  text,  Morris  r. 

4  C.  &  P.  274, 283.    On  the  facts  of  this  liobinson,   3  15.  A  Cr.  196;  6  Dowl. 

case  the  jury  found  for  the  defendant.  &    Ityl.    35;    Cannau   v    Meaburn,    1 

but  the  Court  granted  a  new  trial,  on  Bing.  243;  8  Moore,  127;   Farn worth 

the  ground  that  the  verdict  was  against  v.  Hyde,  34  L.  J.  (C.  P.)  207. 
the  evidence.    See  also  in  illuhtiation 

3  V 
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next  day  sold  her,  for  about  270/.  Two  days  after  this  the 
wind,  previously  south-west,  shifted  to  the  north — ^the  well- 
known  eflFect  of  which  is  to  lower  the  level  of  the  water  in 
Buenos  Ayres  roads  ;*  and  the  purchaser,  taking  advantage  of 
this,  contrived  to  get  the  ship  afloat,  and  afterwards  repaired 
her  at  an  expense  of  about  1,300/.,  so  as  to  be  fit  for  the  Bra- 
zilian coasting  trade,  but  not  for  carrying  on  to  England  a 
cargo  of  hides  which  the  plaintiff  had  contracted  for  at  the 
time  of  the  loss.  The  worth  of  the  vessel  before  the  accident, 
was  about  2,500/.,  her  value  in  the  policy ;  what  her  value 
was  after  the  repairs  is  not  clearly  stated.  On  this  state  of 
facts  the  plaintiff  claimed  as  for  a  total  loss ;  but  Lord  Ten- 
terden's  observations  to  the  jury  on  the  probability  of  being 
able  to  raise  the  vessel  at  all,  and  the  power  of  repairing 
her  when  so  raised  at  a  price  rendering  it  worth  while  to  do 
so,  were  unfavourable  to  his  right  to  recover. 

On  the  second  of  these  points,  adverting  to  the  fact  that  after 
all  the  expense  laid  out  upon  her,  she  was  still  unfit  to  carry  to 
England  a  cargo  of  hides  such  as  the  plaintiff  had  contracted 
for  : — "  I  do  not  think,"  said  his  Lordship,  "  that  circumstance 
sufficient  to  justify  the  sale  :  the  underwriters  do  not  under- 
take that  the  ship  shall  be  able  to  carry  this  or  that  cargo. 
If  the  ship  could  have  come  to  England  in  ballast  (certainly 
with  any  cargo),  so  that  on  her  arrival  she  would  have  been 
worth  the  money  expended  on  her,  I  think  she  ought  to  have 
been  repaired  for  the  purpose."  The  jury  found  a  general 
verdict  for  the  undei-writers,  which  the  Court,  on  motion  for 
a  new  trial,  refused  to  disturb.* 
Gardner  v.  Sal-         A  ship  was  driven  by  a  current  upon  the  Thistle  Bock, 

twenty-eight  miles  from  Qottenburgh,  which  penetrated  the 
bottom  of  the  ship,  and  made  very  large  holes  there,  so  that 
the  ci'ew  were  obliged  to  leave  her  for  the  preservation  of 
their  lives.    The  captain  on  the  opinion  of  several  persons, 


1  The  eouth-weet  wind,  from   its  guay  and  Franda'a  Reign  of  Terror. 

Rweeping  over  the  Pampas,  Lb  called  1888. 

the  Pampera ;  there  is  an  interesting  '  Doyle  v.  Dallas,  1  Mood,  k  Rob. 

account  of  its  effect  on  the  water  48.    In  this  case  there  was  uo  effec* 

level,  in  Robertson's  Letters  on  Para-  tual  notice  of  abandonment 


Yador. 
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amongst  whom  was  a  Lloyd's  agent,  that  the  ship  was  a 
complete  wreck,  and  that  the  best  course  was  to  sell  her  as 
she  lay,  sold  her  for  a  small  sura  six  days  after  the  casualty. 
Two  days  before  the  sale  the  ship  had  floated  from  the 
Thistle  Rock,  and  got  aground  between  two  rocks  on  the 
island  of  Tomo,  whence  the  mate  with  about  twenty  men 
and  an  anchor  and  cable  had  tried  for  six  hours,  but  without 
success,  to  get  her  out.  The  purchaser  got  her  oflF  in  five  days, 
and  in  four  more  brought  her  to  Gottenburgh  for  a  small 
expense;  and  completely  repaired  her  for  about  750i.,  so 
that  she  was  then  worth  1200i.  Bayley,  J.,  said  that,  "  if 
the  captain,  by  means  within  his  reach,  could  have  made  a 
fair  experiment  to  save  the  ship,  with  a  fair  hope  of  restoring 
her  to  the  character  of  a  ship,  he  was  bound  to  have  employed 
those  means  on  account  of  the  underwriters."  The  jury  found 
for  the  underwriters,  and  the  Court  subsequently  refused  to 
set  aside  the  verdict.^ 

A  collier  at  Deal  with  a  cargo  of  coals  was,  as  is  usual  D 
there,  beached  for  the  purpose  of  discharging  her  cargo  ;  and 
while  in  this  position  the  wind  veered  round,  followed  by 
rough  weather.  An  attempt  was  made  to  haul  her  afloat,  but 
this  failed,  and  the  ship  having  drifted  broadside  on  to  the 
beach  with  much  damao^e  to  her,  the  master  called  a  survev. 
The  surveyoi*s  recommended  a  sale,  for  the  benefit  of  all 
parties,  as  there  would  be  great  expense,  unceilainty,  and 
risk  in  getting  her  off,  and  the  probable  cost  of  repairs  might 
exceed  her  value.  The  master  therefore  sold  her  as  she  lay 
for  IHoL  The  purchaser  got  her  off  for  about  501.,  and 
repaired  her  for  SOOL  more,  after  which  she  made  several 
voyages.  Her  worth  when  repaired  is  not  stated  ;  she 
was  valued  in  the  policy  at  700/.  The  jury  found  that  the 
loss  was  not  total.' 


The  release  and  restoration   of  the  sliip  in  sucli  ctuses,  if  5 
done  with  little  difllcultv,   and  at  a  cost   far  less  than  hfr 

*  Gardner  v.  Salvador,   1  Mood.  &       the  ca.sc  of  Knight  v.  Faith,  15  Q.  B. 
Uob.   116.     There   was  no   notice   of       C49. 
ulxindonment  in  this  case.     J^ee  also  -  Domett  v.  Yoiinrr.  1  C.  &  M.  4G.'. 
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repaired  value,  would  be  some  evidence  to  show  the  jury 
that  the  sale  was  not  justified  by  necessity,  and  that  the 
assured  consequently  could  not  recover  as  for  a  total  loss. 
Generally  speaking,  however,  it  may  be  laid  down  as  the 
result  of  the  cases,  that  the  jury,  in  considering  whether  the 
sale  was  justified,  must  look  mainly  (if  not  exclusively)  to 
the  circumstances  as  they  existed  at  the  time  of  sale.'  "  The 
question  is  not,  whether,  by  possibility,  if  a  different  conduct 
had  been  pursued  by  the  master,  the  ship  might  not  even- 
tually have  been  saved,  but  whether,  exercising  the  best 
discretion  he  could  on  the  subject-matter,  he  was  not  justified 
in  selling,  without  entering  into  a  nice  and  minute  cal- 
culation." '  "  In  the  case  of  a  sale  of  ship  and  cargo  by  the 
master,  which  can  only  be  justified  by  urgent  necessity,  if," 
says  Story,  J.,  "  such  necessity  does  apparently  exist  at  the 
time  and  on  the  spot,  I  conceive  the  master  will  be  justified, 
although  subsequent  events  may  show  that  a  different  course 
might  have  been  attended  with  succesa"  * 

It  further  appears  from  the  authorities  that,  as  between 
the  assured  and  the  underwriter,  if  the  sale  were  otherwise 
by  the  master  or  iugtifiable,  it  makes  no  difference  whether  it  were  conducted 

owner,  though       •'  ' 

piaintiflF  in  the      by  the  master  alone,  where  the  assured  has  no  agent,  or  by 

the  master  with  the  sanction  and  attendance  of  one  of  the 
part  owners  who  is  agent  for  the  rest,*  or  even  by  the  assured 
himself,  who  is  both  master  and  owner,  and  also  plaintiff  in 
the  action.*  "  On  the  broad  ground,"  says  Dallas,  C.  J.,  "  of 
a  power  to  act  on  a  sudden  emergency,  to  save  as  much 
as  could  be  saved  from  impending  ruin,  whether  it  be  the 


A  sale  Dot  the 
less  justifiable 
because  made 


1  Accord,  Famworth  v.  Hyde,  84 
L.  J.  (C.  P.)  207. 

'  Per  Tjord  Tenterden,  in  Kobertson 
V.  Camithera,  2  Stark.  572. 

•  Per  Story,  J.,  in  the  ship  Forti- 
tude, 8  Sumn.  228 ;  per  Kent,  C.  J., 
in  Fontaine  v.  Phoenix  Ins.  Co.,  11 
Johnson's  Rep.  293 ;  2  Phillips,  Ins., 
no.  1524. 

^  As  in  Idle  v.  Royal  Exch.  Afis.  Co., 
8  Moore,  115 ;  8  Taunt.  755. 


*  Ab  in  Green  v.  Royal  Exch.  Ass. 
Co.,  1  Marsh.  Repi  447 ;  6  Taunt  ^% ; 
and  in  Doyle  v,  Dallas,  1  Mood,  k  RoK 
48.  In  Knight  v.  Faith,  15  Q.  a  649, 
the  sale  waa  by  the  master,  who  was 
also  a  part  owner.  In  thia  case  the 
sale  on  the  facta  was  1  eld  not  to  be 
justified.  No  doubt  the  circumstance 
that  the  master  is  a  part  owner  is 
primd  facie  one  of  suspicion. 
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owner  or  captain  will  make  no  difference,  if  the  circum- 
stances justified  the  selling,  and  the  sale  was  honestly  and 
fairly  conducted"  *  It  is  impossible  to  exclude  from  this 
inquiry  considerations  touching  the  judging  power  of  the 
master;  questions,  therefore,  may  be  put,  tending  to  show 
that  he  was  an  habitual  drunkard.' 

We  have  been  considering  what  it  is  that  will  justify  an  \ 
owner  or  master  in  selling  the  ship.  We  turn  now  to  another  ^ 
aspect  of  the  same  subject,  and,  supposing  the  means  of  "* 
repairing  are  within  reach,  have  to  consider  what  will  justify 
an  owner  nevertheless  in  abandoning  instead  of  repairing  his 
vessel.  On  that  question  the  rule  of  law  is  clearly  esta- 
blished but  variously  expressed.  By  Tindal,  C.  J.,  it  is  said 
to  be  "that  where  the  damage  to  the  ship  is  so  great  from 
the  perils  insured  against,  as  that  the  owner  cannot  put  her 
in  a  state  of  repair  necessary  for  pursuing  the  voyage  insured, 
except  at  an  expense  greater  than  the  value  of  the  ship,  he  is 
not  bound  to  incur  that  expense,  but  is  at  liberty  to  abandon, 
and  treat  the  loss  as  a  total  loss."  *  The  same  thing  as  more 
briefly  expressed  by  Patteson,  J.,  is  thus  : — "  Would  a  pru- 
dent owner  uninsured  repair  ?  "  ^  "  Or  rather,"  said  Wilde, 
B.,  "  would  he  sell  unrepaired  ? "  * 

Several  questions  have  arisen  upon  the  true  construction 
of  this  rule,  which  may,  perhaps,  be  conveniently  discussed 
under  the  three  following  heads  : — 1.  Of  what  nature  are  the 
repairs,  the  cost  of  which  is  to  exceed  the  ship's  value  ?  2. 
How  is  the  cost  of  repair  to  be  estimated  ?  3.  What  is  that 
value  of  the  ship  with  which  such  cost  is  to  be  compared  for 
the  purpose  of  ascertaining  whether  the  loss  is  constructively 
total  ? 

First,  then,  as  to  the  nature  of  the  repairs  alluded  to  in  the  ^ 
rule,  it  is  now  clearly  settled  that  these  are  not  to  be  such 


»  Per  Dallas,  C.  J.,  3  Moore,  148.  *  Per  Patteson,  J.,  Irving  v.  Manning, 

»  Alcock  r.  Royal  Exch.  Aaa.  Co.,  1  H.  of  Lda.  C.  817. 

13  Q.  B.  292  ;  18  L.  J.  (Q.  B.)  121.  *  Per  Wilde,  B.,  Grainger  v.  Martin^ 

'  Per  Tindal,  C.  J.,  in  6  M.  &  Gr.  4  B.  &  S.  9. 

810. 
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Eeid  r.  Darby. 


complete  repairs  as  might  be  necessary  to  enable  the  ship  to 
carry  on  the  same  cargo  ;  but  only  such  as  are  necessary  to 
enable  her  to  keep  the  sea  as  a  ship  again,  in  fact,  to  render 
her  navrigable,  and  capable  of  being  canied  on,  either  in 
ballast,  or  with  any  kind  of  cargo,  to  her  port  of  original 
destination/  Thus,  in  Reid  v.  Darby,  the  ship  had  been  sold 
upon  a  report  of  surveyors  that  "  the  ship  was  totally  unfit  to 
proceed  with  her  cargo  to  her  port  of  destination,"  and  that 
the  expense  of  such  repairs  as  would  enable. her  to  do  so 


^  Although  Mr.  Amould*a  obeerva- 
tioDB,  in  reply  to  thia  firti  inquiry, 
have  elicited  no    remark,   I    cannot 
help  thinking  that  they  are  not  well 
founded.     Whatever  may  have  been 
Lord  Ellenborough's  intention  by  the 
obaenration  interposed  in  the  course 
of  the  argument,  it  seems  to  me  to  be 
purely  Ciisual,  entirely    special,    and 
quite  incapable  of  being  converted  as 
here  into  the  basis  of  a  general  rule. 
In  considering  what  repairs  a^e  to  be 
taken  into  account,  we  must  bear  in 
mind,  first,  that  the  contract  in  rela- 
tion to  which  the  calculation  is  made, 
is  a  contract  of  indemnity.    In  view 
of  that,  Mr.  Amould's  inference  from 
Lord  Ellenborough's  observation    is 
veiy  far  short  of  the  limit  of  the 
underwriter's  liability.     For  the  pur- 
pose of  this  calculation,  he  is  regarded 
as  entire  owner  of  the  ship,  and  if  it 
be  found  that  the  cost  of  making  her 
again  a  good  ship  for  the  trade  she  was 
in  would  be  more  than  the  price  he 
could  get  for  her  when  so  repaired,  it 
is  presumed  that  he  will  not  repair, 
— in  the   words  of  Wilde,  B.,  that 
he  would  rather  sell  her  unrepaired. 
Secondly,  another  element  in  this  cal- 
culation may  be  the  position  of  the 
ship  considered  in    relation    to    the 
means  of  repair,  and  the  expensiveness 
of  the  repairs  when  done.    If  there 
were  no  means  on  the  spot,    what 
would  be  the  cost  of  sending  them 
there,  and  repairing  the  ship  partially 
or  wholly  where  she  lies  ?  If  means  of 
partial  repair  be  on  the  spot  (and  that 


seems  to  be  the  whole  purport  of  Lord 
Ellenborough's  remark,  its  true  bear- 
ing    being    against    the    rash   sale 
of    the    ship,    in    Reid    v.    Darby), 
or  if   they  can  be   sent  there,  what, 
would  be  the  final  expense  of  first 
making   her   navigable    for   another 
port,  and  afterwards  efficiently  rein- 
stating the  ship  when  there  !  If  means 
of  complete  repair  be  on  the  qK>t,but 
at  a  very  heavy  cost,  whether  ahe  may 
not  be  partially  repaired  where  she 
lies,  and  finally  repaired  elsewhere,  at 
a  less  cost  than  her  selling  price  when 
repaired.     For  if  the  underwriter,  as 
a    prudent  owner  uninsured,  would 
take  these  things  into  account  befon 
finally  dealing  with  his  property,  I 
apprehend  the  assured,  in  the  predi- 
cament supposed,  is  net  at  liberty  to 
neglect  them.    If  partial  repair  can 
be  done  on  the  spot,  and  then  efficient 
repair  elsewhere  would  cost  leas  alto- 
gether than  complete  repairs  on  the 
apot,  I  am  diapoaed  to  concur  with 
Mr.  Parsons  (voL  ii.  p.  S58),  that  the 
underwriter  is  liable  only  for  the  lesser 
expense,  with  this  proviso,  in  addition 
to  his  opinion,  that  aU  those  droum- 
stances  of  the  case  which  would  govern 
the  expediency  of  the  course  be  taken 
into  account.    See  the  opinion  of  Erie, 
C.  J.,  ante,  p.  987,  note  2.    But  in 
any  of  these  cases,  the  expense  of  com- 
plete repairs  is  surely  the  question  that 
determines  whether  there  be  a  con- 
structive total  loss.     See  poat,  p.  ^52. 
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would  exceed  her  value  when  repaired  ;  but  Lord  EUenlH)- 
rough  said,  "  it  is  not  found  that  the  ship  was  not  navigable, 
but  only  that  she  was  not  capable  of  being  navigated  home 
with  her  then  cargo."  *  The  same  circumstance,  as  we  have 
already  seen,  has  been  held  by  Lord  Tenterden  not  to  justify 
the  sale,  on  the  ground  that  the  underwriters  indemnify  only 
against  the  loss  of  the  ship,  not  of  the  voyage,  and  the  loss  of 
the  voyage,  therefore,  cannot  make  a  constructive  total  loss 
of  the  ship.' 

So  clearly  is  it  established,  indeed,  in  insurance  law,  that 
by  the  word  "  repairs  "  in  the  above  rule  is  meant  such  repairs 
as  are  necessary  to  make  the  ship  navigable  for  the  voyage, 
that  the  Court  of  King's  Bench  refused  to  grant  a  new  trial, 
on  the  ground  that  Lord  Tenterden,  in  leaving  a  case  of 
this  kind  to  the  jury,  had  not  precisely  expressed  to  them 
the  necessary  extent  of  the  repairs :  "  a  jury  of  London 
merchants,"  the  Court  said,  "  must  have  understood  them  to 
be  such  repairs  as  would  put  the  ship  into  condition  for  the 
voyage."  * 

Secondly,  as  to  the  mode  of  estimating  the  cost  of  repairs,  s 
various  questions  have  arisen  both  in  this  country  and  the 
United  States.  It  may  be  taken  as  a  settled  rule  in  this 
country,  that  the  cost  of  repairs  is  to  be  calculated  with  refer- 
ence to  all  the  circumstances  attending  the  ship,  at  the  place 
and  time  of  the  casualty.  Thus,  where  a  ship  was  sold  at  a 
port  where  great  difficulty  existed  in  obtaining  materials,  and 
at  a  season  of  the  year  peculiarly  unfavourable  for  repairs, 
Lord  Tenterden  told  the  jury  to  take  both  these  circum- 
stances into  their  estimation,  in  considering  whether  the 
probable  cost  of  repairs  was  such  as  to  justify  the  sale.^  So 
where  a  Dutch  vessel,  stranded  on  the  Goodwins  and  brought 
into  the  port  of  London,  would  not  sell  in  Englajul  for  so 
much  as  it  would  cost  to  repair  her  here,  owing  to  our  tlien 


*  Reid  V.  Darby,  10  East,  143.  140.     See  also  Re»d  v.  Bonham,  3  Br. 

*  D(»yle  r.  DalLis,  1  Mood.  &  Kob.  48.  &  B.  147  ;  Morris  v.  Ixobinson,  3  B.  & 
»  Thompeon  r.  Colvin,  LI.  &  Wels.  Cr.  196;  6  D.  &  I{yl  35;  Cannan  r. 

140.  Meaburn.  1  Bing   243;  8  Moore,  127  ; 

*  TLouif»4»on  r.  Colvin,  LI.  &  Wels.  Somes  v.  Sugrue,  4  C.  k  P.  274. 
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Partial  repairs 
on  the  Bpofe. 


The  expense  of 
extricating  the 
ship. 


Ooe-thinl  new 
for  old  not  to  be 
dtdacted. 


registry  laws, — nor  in  Holland,  for  so  much  as  it  would  cost 
to  repair  her  there,  owing  to  a  usage  there  not  to  employ 
stranded  ships  again,  it  was  held  that  the  jury  were  rightly 
directed  to  take  all  these  facts  into  their  consideration.* 

If  a  ship  be  partially  repaired  at  the  place  of  the  casualty, 
and  afterwards  arrive  at  her  port  of  destination  in  a  state  of 
complete  disability,  so  that  the  aggregate  of  the  cost  of  the 
partial  repair  abroad,  added  to  that  of  the  repair  necessary  to 
make  her  a  navigable  ship  again  at  home,  would  exceed  the 
price  for  which  she  would  sell  at  home  after  the  repaii-s — ^this 
would  seem  to  be  a  case  of  constructive  total  loss.' 

Whenever,  in  order  to  render  the  ship  navigable,  it  would 
be  necessary,  not  only  to  repair  her,  but  also,  as  a  preparatory 
step,  to  incur  expense  for  the  purpose  of  getting  her  off 
rocks,  or  weighing  her  up,  it  seems  clear  that  the  estimated 
expense  of  so  doing  ought  to  be  added  to  the  estimated  cost 
of  the  subsequent  repairs,  in  order  to  ascertain  whether  the 
sale  was  a  justifiable  measure,  and  the  loss  constructively 
total.' 

In  a  word,  the  whole  estimated  expense  of  so  treating  the 
ship  as  to  make  her  fit  to  navigate  the  seas  again,  is  to  be 
included  in  the  estimate.  But  a  question  has  been  raised 
in  the  United  States,  whether,  in  thus  estimating  the  pro- 
bable cost  of  repairs,  a  deduction  is  to  be  made  of  one-third 
new  for  old.  The  better  opinion,  which  has  the  sanction  of 
Story,  J.,^  and  is  adopted  by  the  Supreme  Court  of  the  United 
States,*  seems  to  be  that  this  deduction  is  not  to  be  mada 
Mr.  Phillips  lends  the  weight  of  his  sanction  to  the  same 
doctrine."    On  principle,  it  appears  to  be  correct ;  indeed  it 


1  Young  0.  Turing,  2  M.  &  Gr.  593; 
2  Scott's  N.  R.  752. 

*  So  held  in  the  United  States, 
where  the  aggregate  cost  of  both  re- 
pairs ezceeda  half  the  value.  See  owes, 
2  PhiUipe,  Ins.,  nos.  1532,  1541, 1548. 

*  See  the  previous  cases,  especially 
Mount  V.  Harrison,  4  Bing.  388 ;  Doyle 
r.  Dallas,  1  Mood.  &  Rob.  48 ;  Gardner 
f.  Salvador,  ibid.  116.  S.  L.  in  the 
United  States;  see  Biudlie  v.  Maiy- 


land  Ins.  Co.,  12  Peter^s  Sup.  C  R. 
400. 

^  In  Peele  v.  Merchants*  In&  Co.,  S 
Mason,  27;  and  see  2  Phillips,  Ins., 
no.  1543. 

*  In  Bradlie  v.  Maryland  Ins.  Co., 
12  Peter's  Sup.  C.  R.  399;  see  2  PhU- 
lips,  Ins.  qua  tuprd. 

<  2  Phillips  on  Ins.,  no.  1543  (in  the 
2nd  ed.  he  had  opposed  the  rule ;  vol 
ii.  p.  278). 
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follows  as  a  consequence  from  the  test  of  constructive  total 
loss  laid  down  in  our  own  jurispnidence, — whether  a  prudent 
owner,  if  uninsured,  would  sell  rather  than  repair,  from  a 
calculation  that  the  cost  of  repairs  ^vould  exceed  the  repaired 
value  ; — this  clearly  implies  that  all  considerations  as  to  the 
cost  of  repairs  are  to  be  disregarded,  which  have  reference  to 
the  sum  they  would  cost  an  owner,  if  insured. 

Another  question  raised  both  in  the  United  States,  and  in  ^ 
this-  country,  has  been  whether,  in  the  case  of  an  old  and  g 
decayed  ship,  the  jury,  in  comparing  the  probable  cost  of 
repairs  with  the  repaired  value,  are  to  be  directed  to  exclude 
from  their  estimate  the  cost  of  all  such  repairs  as  the  decayed 
state  of  the  ship  may  have  rendered  necessary. 

The  better  opinion  in  the  United  States,  and  the  law  as 
recently  settled  in  this  country,  woidd  seem  to  be,  that,  if  the 
necessity  of  the  repairs  may  fairly  be  referred  to  the  perils 
insured  against,  and  the  ship  is  shown  or  admitted  to  have 
been  seaworthy  Avhen  she  sailed,  the  jury  need  not  to  be  told 
to  exclude  the  expense  of  such  repairs  from  their  estimate, 
though  but  for  the  casualty  which  caused  the  loss,  the  de- 
cayed parts  of  the  ship  might  have  been  strong  enough  for 
the  voyage. 

This  point  in  our  jurisprudence  seems  to  have  been  first 
raised,  but  not  disposed  of,  in  the  case  of  Thompson  v, 
Colvin.*  It  is  remarked,  in  a  note  to  that  case  by  tlie 
learned  reporter,  that  it  is  of  importance  to  make  an  express 
distinction  between  the  repairs  necessary,  in  consequence  of 
the  general  condition  of  the  vessel,  and  those  which  are  re- 
quired to  make  good  a  damage  covered  by  the  policy.  It  is 
added,  however,  that,  as  in  the  particular  case  there  was  an 
admission  of  seaworthiness,  the  state  of  the  ship  at  the  time 
of  survey  must  be  taken  to  have  been  owing  exclusively  to 
the  perils  insured  against. 

This  last  remark  is  corroborated  by  the  following  case  : — 
A  ship,  admitted  in  the  policy  to  be  seaworthy,  while  home-  I 
ward  bound  from  China  to  London  was  so  much  damaged  by 

'  Ll.  &  Wels.  140. 
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a  violent  hurricane,  that  she  was  obliged  to  put  into  the 
Mauritius;  and  there  it  appeared  that,  from  the  damage 
caused  by  the  storm,  and  the  old  and  decayed  state  of  the 
ship,  she  was  not  worth  repairing.  But  for  the  storm,  how- 
ever, the  decayed  state  of  the  ship  would  not  have  prevented 
her  from  performing  her  voyage  in  safety.  The  assured,  who 
had  given  due  notice  of  abandonment,  claimed  to  recover 
as  for  a  total  loss.  Erie,  J.,  left  to  the  jury  the  •question, 
"  whether  the  cost  of  repairing  the  damage  arising  from  the 
perils  insured  against  would  have  been  greater  than  the  value 
of  the  ship  when  repaired," — directing  them,  if  they  thought 
so,  to  find  for  the  plaintiff.  The  jury  having  found  for  the 
plaintiff  as  for  a  total  loss,  a  new  trial  was  moved  for,  on  the 
ground  that  they  should  have  been  told  that,  in  estimating 
the  cost  of  repairs,  they  ought  to  exclude  from  their  con- 
sideration all  such  repairs  as  were  made  necessary  by  the 
decayed  state  of  some  parts  of  the  ship.  The  Court,  how- 
ever, after  argument,  refused  the  rule,  on  the  ground  that  the 
jury  had  been  told  to  consider  the  damage  done  by  the  perils 
insured  against  as  the  matter  on  which  their  estimate  should 
be  founded :  they  added,  moreover,  that,  on  a  careful  exami- 
nation of  the  evidence,  they  thought  no  repairs  were  included 
in  the  estimate,  except  such  as  were  fairly  referable  to  perils 
of  the  seas.* 
In  the  United  The  doctrine  in  the  United  States  on  this  subject  appears 

to  agree  with  our  own,  and  may  be  shortly  stated  to  be,  that 
if  the  ship  be  seaworthy  for  the  voyage  when  she  sailed,  and 
repairs  have  been  rendered  necessary  in  the  course  of  the 
voyage  by  the  perils  insured  against,  the  increased  expense 
of  making  such  repairs,  arising  from  the  old  or  decayed  state 
of  the  ship,  is  not  to  be  deducted  in  calculating  whether  the 
cost  of  repairing  will  exceed  the  ship's  value  when  repaired  (or, 
as  the  rule  is  in  the  United  States,  half  the  repaired  value). 
Thus,  in  one  American  case,  Livingston,  J.,  remarked,  "  I 

>  Phillips  V,  Nairne,  4  C.  B.  348;  16  ascertain  it  by  a  general  rule.  Certainly, 

L.  J.  (C.  P.)  194.  **the  damage  arising  from  the  perils 

I  fear  this  case  on  the  point  in  insui-ed  against/*  may  be  either  that 

question  is  at  best  ambiguous.     Pro-  which  is  proximately  done,  or  cooae- 

bably  it  is  impossible,  with  justice,  to  quently  exposed  by  them. — £d. 
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adopt,  as  a  general  rule,  that,  if  the  old  injuries  (arising,  in 
the  particular  case,  from  the  ship  s  bottom  being  wonn-eaten 
when  she  sailed)  are  not  such  as  to  make  the  ship  inna- 
vigable (unseaworthy),  no  deduction  is  to  be  made,  on  that 
account,  from  the  cost  of  repair  ; "  *  and  in  another  case,  the 
Court  said,  that  the  objection  could  be  made  only  in  reference 
to  the  seaworthiness  of  the  ship  at  the  commencement  of 
the  voyage  :  *^  in  a  third  case,  the  rule  is  stated  to  be,  "  that, 
in  case  an  injury  is  received  by  an  old  and  decayed  vessel 
which,  independent  of  the  accident,  might  have  run  some 
time  ;  if  the  repairs  cannot  be  put  on  her  so  that  the 
unsound  part  can  be  used  as  formerly,  without  an  expense 
equal  to  one-half  her  value"  (in  our  law  it  would  be  "exceed- 
ing her  value  when  repaired"),  "or,  in  other  words,  where  the 
injury  which  the  underwriters  are  obliged  to  make  good  is 
the  cause  of  the  decayed  parts  requiring  repairs,  that  then 
the  assured  may  abandon  :  but  if  repairing  the  injury,  which 
has  arisen  from  one  of  the  perils  insured  against,  will  replace 
her  in  the  same  situation  she  was  in  before,  no  matter  how 
unsound  all  her  other  parts  may  be,  then  the  insured  shall 
not  have  this  right,  for  all  that  they  can  ask  is,  that  the  ship 
may  be  placed  in  statu  quo'* ' 

The  rule,  therefore,  on  the  whole,  appears  to  be  this :  If  G« 
the  ship  was  seaworthy  when  she  sailed,  the  assured  may 
abandon,  and  recover  for  a  total  loss  wherever,  by  the  perils 
insured  against,  the  ship  is  so  damaged  that  she  amnot  be 
rendered  navigable  again,  except  at  a  cost  greater  than  her 
repaired  value ;  and,  in  estimating  such  cost,  no  deduction 
is  to  be  made  for  the  increased  expense  of  repairs  arising 
from  her  age  or  state  of  decay; — if,  however,  she  can  be 
repaired,  so  as  to  keep  the  sea,  at  a  less  cost  than  her  repaired 
value,  the  assured  cannot  elect  to  abandon  merely  because, 
owing  to  her  decayed  condition,  the  expense  of  complete 
repaira  would  be  greater  than  this. 

^  In  Depeyater  v.  Coliimb.  Ins.  Co.,  2  '  Per  Porter,  J.,  in  Hyde  v.  Loui»- 

Caines,  85;  2  Pbillipa,  Ins.,  no.  1547.  iana  State  Ins.  Co.,  1   Martin,  N.  ISb 

•  Depeyater  v.   Ocean    Ina.  Co.,   5  410;  2  Phillips,  Ins.,  no.  1547. 
Cowen,  63. 
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Is  general  ave-  In  the  United  States  it  seems  to  be  laid  down  that  oon- 

into  aoBount'?^*"    tributions  in  general  average  due  to  the  ship,  if  not  paid, 

'  may  be  omitted  from  the  estimates,  as  they  will  go  to  the 
underwriter  on  abandonment ;  but  if  paid,  must  be  deducted ; 
and  therefore  contributions  due  from  the  same  person  as 
owner  of  freight  and  cargo  to  himself  as  owner  of  ship 
must  be  deducted;*  but  that  contributions  from  the  ship 
are  to  be  included  in  the  estimate  of  damage  if  due  at  an 
intermediate  port,  and  to  be  excluded  if  due  only  at  the 
ultimate  port  of  the  pending  voyage  or  adventure  insured.' 

Thirdly,  What  The  third  question  relates  to  the  "  value  of  the  ship,"  with 
the  sUp  with  which  the  cost  of  repairs  is  to  be  compared.  In  open  policies 
KillVI'sTb^''^  it  was  never  doubted  that  by  these  words  was  meant  "  the 
compared?  worth  of  the  ship  to  the  owner  when   repaired."     It  was, 

however,  for  some  time  a  question  agitated  in  English  law, 
and  only  recently  set  at  rest  by  the  highest  tribunal  in 
this  country,  whether  the  standard  of  comparison  was  the 
same  in  valued  policies.  It  is  now  conclusively  decided 
that  it  is. 

After  being  successively  litigated  in  Allen  v,  Sugrue,*  and 
iu  Young  V.  Turing,^  the  question  was  finally  raised  before 
Irving  V.  the  House  of  Lords  in  Irving  v.  Manning.*    In  that  case, 

an  East  Indiaman,  while  lying  in  Madras  Roads,  in  the 
course  of  her  voyage,  was  carried  out  to  sea  in  ballast  by  a 
violent  humcane,  and  afterwards  brought  into  Calcutta  so 
damaged  that  the  cost  of  repairs  would  have  been  10,500/., 
and  her  marketable  value,  when  repaired,  only  9000i.,  either 
in  England  or  Calcutta ;  the  latter  sum  was  also  her  market- 
able value  at  the  time  of  eflfecting  the  policy,  and  inmie- 
diately  before  the  casualty ;  she  was,  however,  valued  in  the 
policy  at  17,500/.     The  ship  was  neither  repaired  nor  sold. 


Kanniug. 


1  2  Phillips,  Idb.,  no.   1545.    The  *  Allen  v.  Sugrae,  8  B.  &  Cr.  561 ; 
same  point  is  for  the  first  time  raised  S  M.  &  RyL  9. 

in  our  Courts  recently,  and  being  still  *  Toung  v.  Turing,  2  M.  &  Gr.  593; 

Bubjudice,    I  will  only  refer  to  Kemp  2  Scott,  N.  R.  752. 

V.  HaUiday,  S4  L.  J.  (Q.  R)  238.  ^  Irving  v.  Manning,  1  H.  of  Lds. 

2  Ihid,  no.  1660.  Cas.  817 ;  2  C.  B.  781 ;  1  C.  B.  168. 
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but  still  lay  at  Calcutta  in  statu  quo  at  the  time  of  action 
brought  The  owner  gave  notice  of  abandonment,  and 
claimed  as  for  a  total  loss  ;  and  the  jury  found  a  verdict  for 
the  full  amount  of  the  insurance,  subject  to  a  special  case, 
in  which  the  question  for  the  Court  was,  whether,  under  the 
circumstances,  the  defendants  were  liable  as  for  a  total  loss. 
In  the  course  of  arguing  the  special  case,  it  was  suggested 
by  counsel  for  the  defendants,  that  though  the  market- 
able value  of  the  ship,  when  repaired,  was  only,  as  stated, 
9000/.,  yet  her  worth  to  her  owners  was  more,  and,  in  fact, 
greater  than  the  estimated  cost  of  the  repairs,  and  that, 
therefore,  the  Court  could  not  infer  that  they,  as  prudent 
men,  if  uninsured,  would  not  have  repaired.  In  answer  to 
this  argument,  Cresswell,  J.,  said,  that  the  question  was  not 
whether  the  plaintiffs,  if  uninsured,  would  have  repaired, 
but  whether  a  prudent  owner  would  have  done  so  ab- 
stractedly from  any  particular  fancy ;  and  the  Court  being 
of  opinion  that  the  facts  clearly  showed  that  a  prudent 
owner,  if  uninsured,  would  in  this  ca*se  not  have  repaired, 
gave  judgment  for  the  plaintiffs.*  The  special  case  was  then 
turned  into  a  special  verdict,  with  the  additional  finding, 
"  that  a  prudent  owner,  if  uninsured,  w^ould  not  have  repaired 
the  vessel;"  and  in  this  state  the  Court  of  Exchequer  Chamber, 
on  the  authority  of  Allen  v.  Sugrue  and  Young  v.  Turing," 
affimied  the  judgment  of  the  Court  below.  It  was  finally 
carried  into  the  House  of  Lords,  and  there  argued  on  the 
part  of  the  underwriters,  mainly  on  the  ground  that,  if  the 
owners,  under  the  circumstances,  were  allowed  to  recover 
under  the  policy  the  full  amount  of  17,500Z.,  the  first  prin- 
ciple of  Insurance  Law — that  the  policy  is  a  contract  of 
indemnity  only — would  be  overturned.  The  opinion  of  the 
Judges  on  the  point,  having  been  requested  by  their  Lord- 
ships, was  delivered  by  Patteson,  J.  After  stating,  that  had 
this  been  the  case  of  an  open  policy,  the  assured  would, 
under  the  circumstances,  have  been  entitled  to  recover  as  for 
a  total  loss — the  amount  to  be  ascertained  by  evidence — his 

«   Manning  v.  Irving,  1  C.  B.  168.  '  Irving  r.  Manning.  2  C.  B.  784. 
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Opinion  of  ibe      Lordship  asks, — "What  difference,  then,  is  there  from  the 

Judges  deli- 

▼ered  by  circumstance  that  the   policy  is  a  valued  policy  ?     By  the 

°I  '  terms  of  it,  'the  ship,  &c.,  for  as  much  as  concerns  the 
assured,  by  agreement  between  the  assured  and  assurers,  are 
and  shall  be  rated  and  valued  at  17,500/1/  and  the  ques- 
tion turns  upon  the  meaning  of  these  words.  Do  they, 
as  contended  for  by  the  plaintiff  in  error  (the  underwriters) 
amount  to  an  agreement,  that,  for  all  puiposes  connected 
with  the  voyage,  at  least  for  the  purpose  of  ascertaining 
whether  there  is  a  total  loss  or  not,  the  ship  should  be 
taken  to  be  of  that  value,  so  that  when  a  question  arises 
whether  it  would  be  worth  while  to  repair,  it  must  be 
assumed  that  the  vessel  would  be  worth  that  sum  when 
repaired ;  or  do  they  mean  only  that,  for  the  purpose  of 
ascertaining  the  amount  of  compensation  to  be  paid  to  the 
assured,  when  the  loss  has  happened,  the  value  shall  be 
taken  to  be  the  sum  fixed,  in  order  to  prevent  disputes  as  to 
the  quantum  of  the  assured's  interest  ?  We  are  all  of  opinion 
that  the  latter  is  the  true  meaning ;  and  this  is  consistent 
with  the  language  of  the  policy,  and  with  every  case  that 
has  been  decided  upon  valued  policies." 

His  Lordship,  after  taking  a  view  of  the  cases  cited  in 
argument,  especially  Allen  v.  Sugrue  and  Young  v.  Turing, 
thus  continued  : — ''  The  principle  laid  down  in  these  latter 
cases  is  this  :  that  the  question  of  loss,  whether  total  or 
partial,  is  to  be  determined  just  as  if  there  were  no  policy  at 
all,  and  the  established  mode  of  putting  the  question,  when 
there  has  been  what  is,  perhaps  improperly,  called  a  con- 
structive total  loss  of  a  ship,  is  to  consider  the  policy  as 
altogether  out  of  the  question,  and  to  inquire  what  a  prudent 
uninsured  owner  would  have  done  in  the  state  in  which  the 
vessel  was  placed  by  the  perils  insured  against :  if  he  would 
not  have  repaired  the  vessel,  it  is  deemed  to  be  lost.  When 
this  test  has  been  applied,  and  the  nature  of  the  loss  has 
been  thus  determined,  the  quantum  of  compensation  is  then 
to  be  fixed. 

"  In  an  open  policy  the  amount  of  compensation  must  be 
then  ascertained  by  evidence  ;  in  a  valued  one  the  agreed 
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total  value  is  conclusive  :  each  party  has  conclusively  ad- 
mitted that  this  fixed  sum  shall  be  that  which  the  assured 
is  entitled  to  recover  in  case  of  a  total  loss.  It  is  argued 
that  this  course  of  proceeding  infringes  on  the  generally 
received  rule,  that  an  insurance  is  a  mere  contract  of  indem- 
nity, for  that  thus  the  assured  may  obtain  more  than  a 
compensation  for  his  loss ;  and  it  is  so.  A  policy  of  insur- 
ance is  not  a  perfect  contract  of  indemnity  :  it  must  be  taken 
with  this  qualification — that  the  parties  may  agree  before- 
hand in  estimating  the  value  of  the  subject  insured  by  way 
of  liquidated  damages,  as,  indeed,  they  may  in  other  contracts 
to  indemnify." 

The  House  of  Lords  affirmed  the  judgment  of  the  Courts 
below,  with  costs.* 

The  principle  thus  fixed  by  the  highest  authority  in  this  i 
country  had  some  time  previously  been  established  by  the  "^ 
Supreme  Court  of  the  United  States,  the  only  difference 
being,  that  in  America  the  loss  is  held  constructively  total 
when  the  cost  of  repairs  exceeds  half  the  repaired  value. 
The  rule,  as  laid  down  by  Story,  J.,  in  delivering  the  judg- 
ment of  the  Supreme  Court,  is,  "  that  if,  after  the  damage  is 
or  might  be  repaired,  the  ship  is  not  or  would  not  be  worth, 
at  the  place  of  repairs,  double  the  cost  of  repairs  "  (with  us 
it  would  be  "  the  cost  of  repairs  "),  "  it  is  to  be  treated  as  a 
technical  total  loss."  * 

In  consequence  of  the  establishment  of  this  doctrine  in  i 
the  United  States,  it  has  become  usual  in  the  Boston  policies 
to  insert  a  special  clause  "  that  the  assured  should  not  have 
a  right  to  abandon  the  vessel  for  the  amount  of  damage 
merely,  unless  the  amount  which  the  insurers  would  be 
liable  to  pay  under  an  adjustment  as  of  a  partial  loss  should 
exceed  half  the  amount  insured." ' 


'  Irving  r.  Manning,  1  H.  of  Lds.  604,  cited  2  Phillips,  Ins.,  no  1530. 

Cas.  817.  The  point  has  been  decided  the  other 

*  Bradlie  v.  Maryland  Ins.  Co.,  12  way  by  the  .Supreme  Court  of  Muksi- 

Peter's  Sup.  C.  R.  398  ;  PatapBco  Ins.  chu.>etts,  2  Phillii>«,  »^iJ- 

Co.  V.  Southgate,  5  Peter's  Sup.  C.  R.  '  Phillips,  qua  mpni. 
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In  CAM  of  a  In   the  case   of  an   ordinary  ship,  suitable   for  trade  in 

*^'  general,  her  selling  price,  or  market  value,  seems  to  be  a 
reasonable  standard  to  use  in  making  comparative  estimates 
on  this  question  of  a  constructive  total  loss.  But  in  the  case 
of  a  peculiar  and  exceptional  vessel,  specially  built  for  her 
ownei*s  ¥^ith  a  view  to  a  particular  trade,  it  is  obvious  that 
her  value  to  sell  in  the  general  market  would  be  a  very 
erroneous  test  Wood,  V.  C,  dealing  with  this  question, 
alio  intuitu,  says :  "The  sum  which  the  ship  would  have 
sold  for  cannot  in  all  cases  be  the  true  criterion  of  its  value. 
Cases  might  arise  in  which  to  adopt  that  criterion  would 
lead  to  undue  depreciation.  A  particular  class  of  ships 
might  be  adapted  for  one  particular  description  of  traffic  and 
for  that  alone ;  and  that  description  of  traffic  might  be 
entirely  occupied  by  one  company,  with  which  it  might  be 
hopeless  to  compete,  so  that  there  would  be  no  mai*ket  for 
a  ship  of  that  particular  description.  If  such  a  case  should 
ever  occur,  it  would  be  necessary  for  the  Court  to  adopt  some 
other  criterion.  One,  I  venture  to  suggest,  might  be  to 
ascertain  the  price  given  for  the  ship  and  the  subsequent 
deterioration.  Some  such  criterion  would  have  to  be  adopted, 
for  otherwise  the  value  of  the  ship  would  be  what  the  ship 
would  sell  for  to  be  broken  up."' 

Such  a  case  as  the  learned  Vice-chancellor  supposed  has 
arisen  under  a  claim  against  underwriters  as  for  a  total  loss. 
The  owners  had  purchased  The  Acadia,  a  vessel  of  excep- 
tional size  and  class,  for  20,000/.,  and  were  employing  her  at 
the  time  when  she  was  obliged  by  sea  perils  to  take  refuge 
at  the  Mauritius,  so  damaged  that  the  necessary  repairs  were 
estimated  at  10,500/.  She  would  have  sold  in  the  general 
market,  when  thus  repaired,  for  7,500t;  her  value  to  sell 
when  the  risk  attached  was  7,500/.,  but  in  the  policy  was 
fixed  at  17,000/.;  the  arbitrator,  however,  finding  that  20 
per  cent,  would  have  been  a  fair  deduction  from  the  cost 


*  Per  Wood,  V.-C,  in  The  African      limited  reeponribility  sections  of  the 
Steam  Ship  Company  v.  Swanzy,  2      Merchant  Shipping  Actw 
K.  &  J.  664,  a  case  arising  under  the 
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price  for  wear  and  tear  at  the  date  of  the  policy.  She  was 
sold  at  the  Mauritius,  and  realised  1350/.  gross.  The  arbitrator 
further  found  as  a  fact  that  "  an  owner  wanting  such  a  ship 
for  the  particular  purposes  of  his  trade  at  the  time  when 
The  Acadia'  was  sold,  and  having  to  elect  to  sell,  to  repair, 
or  to  purchase,  would  have  elected  to  repair, — for  such  a 
ship  could  neither  have  been  built  nor  purchased  at  that 
time  for  so  small  a  sum  as  10,50()Z."  The  Court  below,  being 
empowered  to  draw  inferences  of  fact,  inferred  that  the 
actual  owners,  as  they  were  employing  the  ship  at  the  time, 
were  such  owners  as  the  arbitrator  here  supposed  would 
have  preferred  repairing,  and  therefore  held  that  the  plantiffs 
had  failed  to  prove  a  constructive  total  loss.*  This  judgment 
was  aflBrmed  by  the  Court  of  Error.' 

When,  instead  of  being  either  sold  or  abandoned  as  irre-  V 
parable,  the  ship  is  repaired  by  the  master  abroad  (acting  as  ti 
agent  for  the  assured)  on  bottomry,  and  arrives  at  her  port 
of  destination,  charged  with  the  amount  of  the  bottomry 
bond,  the  assured,  who  has  given  notice  of  abandonment, 
cannot  recover  as  for  a  total  loss  because  this  amount  exceeds 
the  value  of  the  ship  on  arrival,  which  is  accordingly  sold  in 
order  to  satisfy  it.^  The  law  appears  to  be  the  same  in  the 
United  States."* 

If,  indeed,  the  underwriters,  in  case  of  the  apparent  dis- 
ability of  the  ship,  have  dissuaded  the  assured  from  pei-sist- 
ing  in  his  intention  to  abandon,  and  themselves  ordered  the 
repairs,  they  will  be  liable  as  for  a  total  loss,  if,  on  the  ship's 
subsequent  arrival  in  port,  charged  with  a  bottomry  lien  for 
the  repairs,  they  refuse  to  discharge  the  bond,  and  allow  her 
to  be  sold  to  satisfy  the  claim  of  the  obligees.*  But  it  has 
been   held  by  the  highest  authority  in  the  United  States 

'  Grainger  V.  Martin,  31  L.  J.  (Q.  B.)  *  Per  Story,  J.,  giving  the  judgment 

186.  of  the  Supreme  Court  of  the  United 

•  In  error,  4  B.  &  S.  9.  States  in  Bradlie  r.  Maryland  Ins.  Co., 

•  Benson  r.  Chapman,  6  M.  &  Gr.  12  Peter's  Sup.  C.  R.  405,  406;  see  2 
792  ;  Chapman  v.  Benson  (in  error).  6  Phillips.  Ins.  no.  lf.64,  1668. 

C.  B.   330 ;  S.  (\  2   H.  L.  Ca«.  696.  *  Da  Costa  r.  Newnham,    2  T.  R. 

See  Rosetto  v.  Gumey.  11  C.  B.  176.         4('7. 
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(against  some  previous  decisions  of  the  StatiC  Courts),  that  if 
a  right  to  give  notice  of  abandonment  has  once  vested  in 
the  assured,  owing  to  the  ship  being  apparently  irreparable, 
except  at  a  cost  exceeding  half  her  repaired  value  (or,  a£  our 
law  is,  her  full  repaired  value),  the  underwritei-s  cannot,  by 
offering  to  take  upon  themselves  the  whole  expense  of  the 
repairs,  defeat  the  right  of  the  assured  to  insist  on  his  notice 
of  abandonment,  and  recover  as  for  a  total  loss.^ 


Bottomry. 


It  should  be  added,  that  the  doctrine  of  constructive  total 
loss  is  not  applicable  to  contracts  of  bottomry,  nor  to  policies 
effected  on  bottomry  loans.  If  the  ship  exist  in  species, 
though  in  a  state  which  would  warrant  an  assured  on  ship 
to  abandon,  as  where  the  cost  of  repairs  would  greatly 
exceed  her  value  when  repaired,  the  assured  on  bottomry 
cannot  recover ;  for  the  ship  must  be  absolutely  and  totally 
destroyed  in  order  to  discharge  the  borrower  :*  a  fortiori, 
capture,  producing  merely  a  temporary  retardation  of  the 
voyage,  and  followed  by  restoration  before  action  brought, 
will  not  discharge  him.* 


Gongiractive 
total  loss  on 
goods,  in  cabcs 
of  capture. 


Capture,  arrest  or  embargo  if  likely  to  be  of  long  continu- 
ance, barratrous  seizure,  or  total  desertion  at  sea  by  the 
crew, — ^any  forcible  dispossession  or  effective  privation  of 
control  over  his  property,  gives  a  prirnd  facie  right  of  aban- 
donment to  the  assured  on  goods,  just  as  in  the  case  of  the 
ship. 

Capture,  followed  by  confiscation,  and  unredeemed  by  any 
restoration   of  the  goods   or  their  proceeds  before  action 


*  Per  Story,  J.,  Peele  v.  Merchants' 
Ins.  Co.,  3  MasoD,  27.  See  2  Phillips, 
Ids.  do.  1567. 

What  kind  of  necessity  wiU  justify 
a  master  in  hypothecating  ship,  or 
cargo,  or  freight,  is  a  question  to  be 
found  discussed  in  works  on  shipping. 
See  Maclachlan,  Shipping,  188  etseq.; 


Abbott  by  Shee,  115  e(  ieq. ;  Maude 
and  Pollock,  Shipping,  435  et  teq. ;  per 
Stoiy,  J., The  Ship  Fortitude,  8  Sumn. 
228 ;  8  Kent.  Com.  163,  and  note. 

^  Thompson  v.  Royal  Exch.  Ass.  Co., 
1  M.  &  Sel.  80. 

'  Joyce  V.  Williamson,  2  Marsh.  Ids. 
760. 
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brought,  is,  as  we  have  already  seen,  a  case  of  total  loss  on 
goods,  without  notice  of  abandonment.'  If,  however,  after 
capture,  or  even  after  capture  and  confiscation,  the  goods 
subsist  in  species,  and  there  is  any  chance  of  restitution, 
either  of  the  goods  themselves  or  their  proceeds,  by  the  issue 
of  any  pending  negotiation,  the  assured  cannot  recover  as 
for  a  total  loss  without  notice  of  abandonment  ;■  a  fortiori, 
he  cannot  do  so  where,  before  action  brought,  any  part  of 
the  proceeds  have  been,  in  fact,  restored  to  him  by  virtue  of 
such  negotiation,^ 

If,  after  capture  and  before  notice  of  abandonment,  a  final 
decree  of  restitution  has  been  made,  it  is  held  in  the  United 
States,  and  no  doubt  would  be  in  this  country,*  that  the  as- 
sured on  goods  cannot,  on  hearing  at  one  and  the  same  time 
of  the  capture  and  decree  of  restitution,  give  notice  of  aban- 
donment, although  the  goods  may  not,  in  foct,  have  been  at 
that  time  actually  restored  to  him,  for  there  is  then  no  such 
prospect  that  the  loss,  as  to  him,  will  be  eventually  total, 
as  to  justify  a  notice  of  abandonment  ;*  and  the  case  is  the 
same  where  notice  of  abandonment  has  been  given  after  the 
final  decree  of  restitution  was,  in  fact,  made,  but  before  the 
assured  had  heard  of  it.* 

But,  although  a  ^)r/ma  facie  right  of  abandonment  may 
have  been  duly  exercised  by  giving  notice  of  abandonment 
when  the  circumstances  justified  it,  still  the  right  of  the 
assured  to  recover  as  for  a  total  loss  depends,  in  this  country, 
as  in  the  case  of  the  ship,  upon  the  ultimate  state  of  the 
property  at  the  time  of  action  brought.  If  before  that  time 
the  goods,  after  capture  and  recapture,  have  been  restored  to 
the  assured,  or  brought  into  this  country  under  such  circum- 
stances that  he  may,  if  he  pleases,  take  possession  of  them 
and  may  reasonably  be  expected  to  do  so,  his  right  to  recover 


»  Mullett  V.  ShecKlen,  13  East,  304;  E.ist,  283. 

Mellish  r.  Andrews,  15  East,  13.  *  Adams  v.    Delaware    Ins.  Co.,   3 

*  Tunno  r.  Edwards,  12  J  a.'^t,  4S8.  1  inn.  287,  cited  2  Phillips,  no  1662 

*  Goldschmid  v.    Gillies,   4   Taunt.  *  Marshall  v.  Delaware  Ins.   Co.,  4 
P02.  Craiich,  2(»2,  riiilliim,  .v/<y/m. 

^  See   accuriK    Taiker  r.   Dlakes,   9 

?.  <i  2 
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Naylorr.  Taylor,  as  for  a  total  lo88  Will  be  thereby  devested     Thus  where, 

after  seizure  for  breach  of  blockade,  and  subsequent  rescue, 
the  goods  were  brought  back  to  their  home  port  of  loading 
in  this  country,  and  there  warehoused,  so  that  the  assured 
might  have  had  possession  of  them  on  paying  the  salvage 
expenses,  but,  instead  of  doing  so,  he  left  them  untouched, 
and  brought  his  action  for  a  total  loss,  relying  on  a  previous 
notice  of  abandonment, — it  was  held  that  he  could  not  re- 
cover, as  the  loss  had,  in  fact,  ceased  to  be  total  before  action 
brought.' 
The  mere  &ct  of       Yet  the  mere  fact  that  the  goods  are  restored,  or  subsist 
Bubsutenoe  in       in  species,  before  action  brought,  is  not  of  itself  sufficient, 
det^ the  right,   irrespective   of  all  considerations   as   to  the  circumstances 

under  which   the   restoration  takes  place,   to  deprive  the 
assured,  who  has  once  justifiably  given  notice  of  abandon- 
ment, of  his  right  to  insist  on  such  abandonment  and  recover 
as  for  a  total  loss. 
Dixon  V.  Beid.         A  ship,  timber  laden,  insured  from  Sierra  Leone  to  this 

country,  was  barratrously  seized  by  her  crew  and  carried  off 
to  Barbadoes,  where  the  ship  and  part  of  the  cargo  were  sold 
(but  not  for  or  on  account  of  the  assured),  to  defray  the 
expenses  incurred  there ;  the  remainder  of  the  timber  (186 
logs  out  of  233)  was  afterwards  forwarded  to  this  country 
by  another  ship,  but  not  by  the  directions  of  the  assured  or 
his  agent.  On  its  arrival  he  at  first  seemed  disposed,  bat 
ultimately  refused,  to  take  to  it,  and  it  was  sold  in  this 
country,  but  not  by  him  or  his  oixlers :  after  this,  he  brought 
his  action  for  a  total  loss,  depending  on  the  notice  of  aban- 
donment given  on  his  first  hearing  of  the  casualty;  the 
Court  held  this  to  be  a  clear  case  of  constructive  total  loss.* 
Parry  v.  Aber-  So,  where,  after  desei-tion  of  the  ship  by  the  crew,  and 

notice  of  abandonment  duly  given,  the  goods  were,  many 
months  after  the  loss,  delivered  to  the  agents  of  the  assured 
abroad,  before  action  brought,  but  in  such  a  state  of  damage, 
that  they  would  have  been  worthless  if  sent  on  to  their  port 


1  Kaylor  v.  Taylor,  9  B.  &  Cr.  718  ;  *  Dixon  v.  Raid,  5  B.  &  Aid.  597 ;  1 

4  M.  ft  Byl.  626.  Dow  &  KyL  207. 
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of  destination,  even  had  there  been  a  ship  to  take  them  on  ; 
and  they  were,  consequently,  sold  at  the  foreign  port  for  less 
than  the  salvage  expenses — this  was  held  not  to  be  such  a 
restoration  of  the  goods  as  to  prevent  the  assured  from 
insisting  on  his  abandonment,  and  recovering  as  for  a  total 
losa* 

Still  less  doubt  will  there  be,  if  after  capture,  seizure,  or  A  fortiori  if 
arrest,  followed  by  recapture,  decree  of  restitution,  &c.,  the  titution. 
goods  never  have  been  effectively  restored  into  the  possession, 
or  means  of  the   possession,  of  the   assured   before   action 
brought ;    the    loss   once   total,   continues   total   as   to   the 
assured,  down  to  the  time  of  action  brought. 

A  cargo  of  wheat,  insured,  "  free  of  average,"  from  Quebec  Cologan  v.  Lon- 
to  Teneriffe,  was,  with  the  ship,  captured  and  recaptured  and  Co.  ^ 
carried  into  Bermuda,  where  part  of  the  wheat  was  thrown 
into  the  sea  as  putrid.  As  to  the  rest,  an  embargo  on  all 
provisions  in  Bermuda  (owing  to  a  scarcity  of  food  there), 
prevented  the  captain  forwarding  it,  and  he,  consequently, 
offered  it  for  sale  at  Bermuda,  but  owing  to  the  low  price 
bid,  he  bought  it  in  for  his  owners,  and  wrote  to  England  to 
inform  them  of  what  had  passed.  Subsequently  the  captain, 
by  leave,  carried  it  to  Madeira,  sold  it  there,  and  took  in  a 
cargo  of  wine,  with  which  he  arrived  in  England,  before 
action  brought :  the  assured,  relying  on  their  notice  of  aban- 
donment given  on  receipt  of  the  captains  letter,  brought 
their  action  for  a  total  loss,  and  the  Court  held,  under  the 
circumstances,  that  they  had  a  right  to  recover  the  whole 
amount  claimed.' 

Bayley,  J.,  puts  the  case  in  a  very  clear  light :  "  Tl)e  RemarkB  on  this 
destination  is  to  Teneriffe ;  the  ship,  with  the  cargo,  in  her 
course  thither,  is  captured  ;  recapture  follows,  but  not  so  as 
to  enable  the  ship  to  proceed  to  Teneriffe,  for  she  is  sent  to 
Bermuda,  where  she  is  placed  under  an  embargo,  from  which 
she  is  never  released,  except  upon  condition  of  altering  her 
destination  to  Madeira.     Therefore  there  has  been  no  resti- 


*  Parry  v.  Aberdein,  9  B.  &  Cr.  411 ;  ■  Cologan  v.  London  Aba.  Co  ,  5  M. 

4  M.  &  Ryl.  343.  k  Sel.  447. 
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tiition  of  any  part  of  the  cargo,  as  it  regards  the  risk  insured 
toTeneriflFe."* 

An  insurance  on  goods  is  a  contract  to  indemnify  the 
assured  for  any  loss  he  may  sustain  by  his  goods  being 
prevented,  by  the  perils  of  the  seas,  from  arriving  in  safety 
at  their  port  of  destination."  If,  therefore,  the  assured  has 
given  notice  of  abandonment,  at  a  time  when  the  loss  was 
total  by  the  forcible  dispossession  of  all  control  over  his 
goods,  he  will  not  be  precluded  from  afterwards  recovering 
as  for  a  total  loss,  by  their  being  restored  to  him,  before 
action  brought,  under  circumstances  which  make  it  utterly 
hopeless  for  him  ever,  or  within  any  assignable  period,  to 
procure  their  arrival  at  their  destined  port.  Loss  of  the 
voyage  in  this  sense,  i,e.,  a  practical  and  eflFective  impossibility 
of  ever  sending  the  goods  on  to  their  port  of  destination,  is, 
if  caused  by  the  perils'  insured  against,  a  constructive  total 
loss  on  goods,  though,  as  we  have  already  seen,  it  would  not 
be  so  on  the  ship.  This  complete  hopelessness  of  ever 
bringing  the  adventure  on  the  goods  to  a  successful  termina- 
tion— this  forced  termination  of  the  risk  by  the  perils  insured 
against — is  carefully  to  be  distinguished  from  that  mere 
temporary  retardation  of  the  voyage  for  the  season,  which, 
as  we  shall  see  hereafter,  gives  in  itself  no  right  of  abandon- 
ment of  goods,  except  where,  being  perishable  and  sea- 
damaged,  it  is  impossible  to  send  them  on  in  the  same,  or 
any  other,  ship,  and,  therefore,  necessary  to  sell  them  at  the 
port  of  casualty. 
Jarkcrv.  Blakes,       An  American  (neutral)  ship,  having  on  board  a  cargo  of 

oil,  insured  from  New  York  to  Havre,  was  seized  by  a  British 
cruiser,  and  earned  into  Bristol  on  suspicion  of  carrying 
enemy's  gooda  While  she  was  there,  the  British  government 
declared  the  port  of  Havre  in  a  state  of  blockade,  and  so  it 
continued  from  that  time  till .  the  commencement  of  the 
action.  Some  time  after  this,  restitution  of  the  oil  was 
made  under  decree  to  the  agents  of  the  assured,  who  applied 


1  5  M.  &  Sel.  447,  456.  per  Lord  AbiDger  in  3  Biog.  N.  C. 

*  Per  Bayley,  J.,  5  M.  &  Sel  iOO;       278. 
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to  the  captain  of  the  ship  to  reload  and  carry  it  on  to  Havre, 
which,  however,  he  absohitely  refused  to  do,  and  sailed  away 
to  New  York,  leaving  the  oil  behind  him  in  Bristol,  and 
tliere  it  wiis  sold,  without  prejudice  to  the  rights  of  the 
parties.  The  assured  then  brought  his  action  for  a  total  loss, 
and  failed  in  it,  owing  to  his  agents  not  giving  notice  of 
abandonment  till  it  was  too  late :  but  had  the  notice  been 
duly  given,  Lord  Ellenborough  intimated  that  he  might  have 
recovered  what  he  claimed,  on  the  ground  that,  "  although 
the  goods  themselves  had  been  ordered  to  be  restored,  and 
were  capable  of  being  so,  yet  the  impossibility  of  prosecuting 
the  voyage  to  the  place  of  destination,  which  arose  during, 
and  in  consequence  of,  the  prolonged  detention  of  the  ship, 
might  properly  be  considered  as  a  loss  of  the  voyage  ;  and 
such  loss  of  the  voyage,  on  received  principles  of  Insurance 
Law,  was  to  be  regarded  as  a  total  loss  of  the  goods  which 
were  to  have  been  transported  in  the  course  of  such  voyage."^ 

This  case,  in  fact,  shows,  what  Lord  Ellenborough  stated 
to  be  the  true  doctrine  on  another  occasion,  "  that  a  total  loss 
of  the  cargo  may  be  effected  by  a  total  and  permanent 
incapacity  in  the  ship  to  perform  the  voyage,  for  that  is  a 
destruction  of  the  contemplated  adventure."^ 

A  vessel  was  boarded  on  the  coast  of  Africa  as  a  slaver  by  L 
a  British  cruiser,  and  carried  with  her  cargo,  the  subject  of 
insurance,  to  St.  Helena,  where  both  ship  and  cargo  were 
condemned  by  the  Vice- Admiralty  Court  in  the  year  1854. 
The  cargo  was  unloaded,  such  of  it  as  was  perishable  sold,  and 
the  rest  stored  on  the  island  subject  to  an  appeal  to  the  Privy 
Council  in  England  ;  bail,  however,  would  have  been  taken, 
but  wjis  not  given,  to  the  full  amount  of  the  invoice  vahie. 
The  insurance  was  on  cargo  at  and  from  London  to  Ambriz 
or  Loanda  on  the  coast  of  Africa.  The  sentence  of  condem- 
nation was  reversed  in  I808,  and  the  assured  who  had  given 
notice  of  abandonment,  in  due  time,  was  held  l)y  the  Coui*t  of 
Queen's  Bench,  in  1851),  entitled  to  recover  as  for  a  total  loss."' 

1  Barker  v.  Blakes,  9  Kjwt,  283.  ^  Lozaiio  v.  Janson,  2  E.  &  E.  H)0  ; 

«  In  Amlcrson   v,   WallU,   2  M.  &       28  L.  J.  iQ.  B.)  ;i37. 
ScL  210. 


968 


CONSTRUCTIVE  TOTAL  LOSS 


[part  m. 


Imperishable 
goods. 


Coostnictire  Where  the  original  ship  is  disabled  in  the  course  of  the 

total  loBs  on 

goods  in  case  of     voyage,  and  no  other  can  be  procured  at  the  port  of  the 

sea-  amage. casualty,  or  any  neighbouring  port,  the  master  has  a  right, 

Fenahable  goods,  ^h^re  the  cargo  is  of  a  perishable  nature  and  sea-damaged, 

to  sell  it  at  such  port,  for  the  benefit  of  all  concerned,  and 
the  assured  on  goods,  in  like  case,  may  abandon,  and  recover 
as  for  a  total  loss.  Where,  however,  the  original  ship  can  be 
repaired,  with  any  prospect  of  sending  on  the  cargo,  or  what 
remains  of  it,  in  a  marketable  state  to  its  port  of  destination, 
or  where  another  ship  can  be  procured,  either  at  the  same  or 
a  contiguous  port,  without  any  very  extraordinary  delay  or 
sacrifice,  the  master  is,  at  all  events,  empowered,  if  not 
bound,  to  send  it  on  ;  and  he  certainly  has  no  right,  in  such 
case,  to  sell ;  nor  can  the  assured  on  goods  abandon  and 
recover  as  for  a  total  loss. 

If  the  cargo  be  imperishable,  or,  though  perishable,  not  so 
sea-damaged  as  to  be  in  danger  of  being  spoiled  or  destroyed 
by  the  delay,  the  mere  impossibility  of  repairing  the  original 
ship,  or  procuring  another,  in  time  to  send  on  the  cargo,  so 
as  to  save  the  season,  will  not  entitle  the  master  to  sell,  nor 
the  assured,  on  abandonment,  to  recover  as  for  a  total  loss. 
Mere  loss  of  the  voyage  for  the  season  is  never  a  constructive 
total  loss  on  imperishable  goods,  and  can  only  become  so  in 
'  the  case  of  peiishable  goods,  when  they  are  so  sea-damaged 
that  to  keep  them  till  they  can  be  sent  on  would  involve 
their  being  destroyed,  or  rendered  worthless  for  all  merchant- 
able purposes.  If,  indeed,  a  perishable  cargo  is  reduced  by 
sea-damage  to  such  a  state,  at  the  intermediate  port,  that,  if 
sent  on  to  its  port  of  destination,  it  would  perish  before 
arriving  there,  from  the  progi*ess  of  rapid  putrefaction,  the 
master  is  justified  in  selling,  and  the  assured  may  recover  a 
total  loss,  even  without  notice  of  abandonment,  although  the 
original  ship  may  not  be  disabled,  but  capable  of  being 
repaired  so  as  to  take  on  the  cargo. 
Criierion.  The  test,  however,  of  what  a  prudent  owner,  uninsured. 
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would  have  done  under  the  circumstances,  is  not  applicable 
to  the  case  of  goods  sold  abroad,  at  all  events,  where  the 
insurance  is  "  free  of  average."  Nothing  under  such  a  policy 
will  make  the  underwriter  liable  as  for  a  total  loss  on  memo- 
randum articles,  except,  1.  The  impossibility  of  sending  them 
on  so  as  to  arrive  in  species ;  or,  2.  The  impossibility  of 
sending  them  on  except  at  a  cost  greater  than  their  saleable 
value  on  arrival.* 

The  Court  of'King  s  Bench,  in  the  time  of  Lord  Mansfield,  Cases  as  to  re- 

.  tardatioD  or  loss 

proceeding  on  the  doctnne  that  loss  of  the  voyage  was  loss  of  ruyage  for  the 
of  the  subject  insured,  gave  certain  decisions,  which  probably  reason  oven ue  . 
would  not  now  be  upheld.  Thus  in  one  case,  where  insurance 
was  on  "  ship,  freight,  and  cargo,  from  Tortola  to  London," 
and  the  ship,  soon  after  sailing,  put  back  into  Tortola,  irre- 
parably damaged  ;  Lord  Mansfield  allowed  the  assured  to 
retain  their  verdict  for  the  whole  amount  insured,  though 
the  greater  part  of  the  cargo  (sugars  warranted  free  of 
average),  might  have  been  sent  on  from  Tortola  to  London 
by  other  ships  then  in  the  harbour.  One  ground  of  decision 
was,  that  the  whole  cargo  could  not  be  sent  on.*  In  another 
case  the  decision  wa^,  that  a  perishable  cargo  (also  sugars) 
having,  after  capture  of  ship,  been  brought  by  recaptors, 
during  the  existence  of  an  embargo  there,  into  a  foreign 
port,  where,  there  being  no  storehouses,  it  must  necessarily 
have  been  kept  six  months  on  board  a  leaky  ship,  was 
justifiably  sold  by  the  master  so  as  to  cast  a  total  loss  on  the 
underwriters.* 

In  both  these  cases  Lord  Mansfield  lays  considerable  stress 
upon  the  loss  of  the  voyage  for  the  season,  as  one  of  the 
criteria  for  determining  whether  the  sale  was  justified,  and 
the  loss  constructively  total.  The  two  following  cases,  how- 
ever, clearly  establish  the  position,  that  the   mere  loss  or 

»  Navone  v.  Haddon,  9  C.  B.  30 ;  »  Milles  v.  Fletcher,  1  Dougl.  231a. 

Reimer  v.    Ringrose,    6  Exch.   263;  This  c;we  may  perhaps  be  justified  on 

Rosetto  V.  Qumey,  11  C.  B.  176.  the  facts,  though  not  on  the  grounds, 

>  Manning  v.  Newnham,  3  Dougl.  of  the  decision. 
130. 
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retardation  of  the  voyage  for  the  season,  owing  to  the  dis- 
ability of  the  original .  ship,  and  the  impossibility  of  at  once 
procuring  others  to  forward  the  cargo,  never  gives  the  right 
of  sale  or  abandonment  in  the  case  of  imperishable  goods, 
and  only  does  so  in  the  case  of  perishable  commodities  when, 
from  the  sea-damage  they  have  already  sustained,  it  appears 
in  the  highest  degree  probable  that  they  will  be  totally 
destroyed,  or  spoiled  as  merchantable  articles,  if  kept  at  the 
port  of  distress  tUl  they  can  be  forwarded.  In  this  latter 
case  the  master  may  sell,  and  the  assure<f  abandon,  not 
because  the  voyage  has  been  lost  or  retarded,  but  because, 
in  the  language  of  Lord  Ellenborough,  "the  goods  themselves 
have  received  some  material  damage,  operating  a  destruction 
of  the  thing  insured."  * 

Antleraon  r.  "  CJoppor,  iron,  and  nails,"  were  insured,  "  free  of  avenge," 

from  London  to  Quebec.  The  ship,  which  sailed  late  in  the 
autumn,  was  compelled,  by  tempestuous  weather,  to  put  back 
and  run  into  the  port  of  Kinsale,  where  she  was  surveyed, 
and  found  to  be  so  damaged,  that  she  could  not  be  repaired 
in  time  to  reach  Canada  that  season  ;  nor  could  any  ship  be 
procured,  either  in  Kinsale  or  Cork,  in  which  to  send  on  the 
cargo  till  the  next  spring.  On  the  result  of  the  survey  being 
known,  the  assured  gave  notice  of  abandonment,  and  the 
cargo,  which  had  been  only  damaged  to  a  very  trifling  extent, 
was  sold  at  Kinsale  by  their  orders.  The  Court  held,  that, 
under  these  circumstances,  the  assured  could  not  recover  as 
for  a  total  loss,  as  this  was  a  mere  temporary  retardation  of 
the  voyage,  not  at  all  tending  to  the  destruction  of  tlie  thing 
insured.' 

Hunt  V.  Royal  And  the  decision  of  the  Court  was  the  same  in  the  fol- 

lowing  case,  where  the  tmng  insured,  though  perishable  m 
its  own  nature,  was  yet  not,  in  fact,  so  sea>damaged  as  to 
render  it  likely  to  be  spoiled,  if  kept  till  it  could  be  forwarded. 
The  insurance  was  on  flour,'  warranted  free  of  average,  from 

1  5  M.  &  Sel.  57.  made.    "  This  must  be  considered  as 

'  Anderson  v,  Wallis,  2  M.  &  SeL  a  policy  on  flour  only  (for  the  pork  is 

240.  out  of  the  question),  warranted  free  of 

'  Pork  was    also  included  in  the  average ;"  per  Lord  EUeaborou^  5 

policy ;  but  as  to  it  no  question  was  M  Sl  SeL  55. 
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Waterford  to  St.  John's,  Newfoundland  ;  the  ship,  sailing 
in  October,  had  been  compelled  to  put  back  into  Cork  in 
in  distress,  where  she  was  found  so  disabled  as  to  be  obliged 
to  be  broken  up  and  sold.  The  flour  was  found  very  little 
damaged,  and  might  have  been  safely  kept  at  Cork  till 
the  spring,  to  be  forwarded  then  to  its  destination.  Instead 
of  this,  the  assured  had  it  sold,  and,  after  notice  of  abandon- 
ment, claimed  as  for  a  total  loss,  but  the  Court  held,  it  was 
only  a  partial  loss.^  "  Here,"  said  Lord  Ellenborough,  "  was 
a  retardation  oT  the  adventure  only  ;  it  is  stated  that  the 
cargo  could  not  have  been  forwarded  till  next  spring,  that  is, 
it  might  have  gone  then,  for  it  is  not  to  be  supposed  that  at 
such  a  port  as  Cork  there  would  not  be  some  vessel  to  be 
found  for  the  next  season,  to  fonvard  the  cargo  to  St.  John's 
— nor  can  I  necessarily  infer  that  the  flour  would  be  changed 
in  quality  and  condition  by  the  delay,  from  November  to 
April,  so  as  to  incur  any  material  damage  operating  the 
destruction  of  the  thing  insured."  ' 

On  the  same  principle,  where  a  case  of  cutlasses  was  sold  ^ 
by  the  master  at  an  intermediate  port,  from  the  impossi- 
bility, owing  to  contrary  winds  and  the  necessity  of  keep- 
ing with  the  convoy,  of  carrying  them  on  in  his  own  ship 
to  their  port  of  destination,  this  sale  was  held  not  jus- 
tified ;  ^  and  the  decision  was  the  same  where  a  cargo  of  y 
"crates,  earthenware,  and  Indian  blues,''  destined  for  the 
African  trade,  was  sold  by  the  master  at  the  Bermudas 
(whither  his  ship  had  been  carried  after  capture  and  recap- 
ture), because  he  had  lost  all  his  boats,  which  are  necessary 
for  the  baiter  trade,  and  could  not  get  a  suSicient  comple- 
ment of  hands.* 

On  the  same  gi'ound,  it  was  held  that  underwriters,  on   1 
goods  insured  from  London  to  Demerara,  were  not  liable  as 
for  a  total  loss,  where  the  ship,  being  captured  and  recap- 
tured, was  sent  into  St.  Thomas,  stript  of  all  her  hands,  and 
the  captain,  not  being  able  on  his  arrival  there  to  procure  a 

*  Hunt  r.  Royal  Exch.  Ass.  Co.,  5     '     ^  Vau  Omeron  v.  Dowick,  2  Camp. 
H.  &  SeL  47.  42. 

»  5  M.  &  Sel.  55.  ^  Wilaou  v.  Millar,  2  SUirk.  1. 
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fresh  crew,  or  otherwise  to  raise  money  to  pay  the  salvage, 
upon  this  ground,  within  three  days  of  his  arrival  sold  the 
ship  and  cargo,  and  broke  up  the  adventure : '  Lord  Ellen- 
borough  remarked,  that  he  ought  to  have  waited  a  reasonable 
time ;  ships  that  came  in  might  have  spared  him  ajssistance, 
or  seamen  might  possibly  have  been  obtained  from  the  neigh- 
bouring island.  "  It  does  not  satisfactorily  appear  that  he 
might  not  have  raised  the  money  by  drawing  on  his  owners 
or  hjrpothecating  the  ship.  Even  if  the  ship  was  prevented 
from  completing  the  voyage,  it  does  not  appear  that  the 
goods  might  not  have  been  forwarded  to  their  place  of  des- 
tination by  other  vessels." 
Wilson  V.  Royal        A  cargo  of  wheat  was  insured,  "  free  of  average,"  from 

LondoD  to  Lisbon ;  the  ship  was  so  damaged  in  the  Downs, 
that  she  was  forced  to  run  into  Dover,  where,  on  survey,  she 
was  found  to  be  wholly  disabled  from  pursuing  her  voyage, 
except  at  a  cost  greater  than  her  repaired  value.  Of  the 
whole  cargo,  consisting  of  1160  quarters,  400  quarters  only 
were  dry,  700  were  kiln-dried,  and  the  residue  was  found  to 
be  wholly  spoilt  On  this  state  of  facts  Lord  Ellenborough 
said  (in  reference  to  the  case  of  Manning  v.  Newnham,  which 
had  been  cited,  as  in  point,  for  the  plaintiff),  "  1  accede  to 
that  case  ;  and  if  it  shall  be  proved  that  the  voyage  here  was 
not  worth  pursuing,  and  that  there  were  no  means  of  pursuing 
it,  I  think  this  must  be  considered  a  total  loss.*'  When, 
however,  it  appeared  that  at  the  time  of  the  casualty  there 
was  a  brig  lying  in  Dover  harbour,  in  which  the  wheat 
might  have  been  sent  on  to  Lisbon,  Lord  Ellenborough  said 
he  was  clearly  of  opinion,  on  this  additional  evidence,  that 
the  action  could  not  be  maintained  for  a  total  loss.' 
ThompBon  v.  On  the  same  ground,  in  a  case  where  the  ship  was  wrecked 

Am.*Co*°  ^^  ^^^  V^^  ^f  landing,  but  her  cargo,  consisting  of  tobacco 

and  sugars,  insured  "  free  of  average,"  was  all  got  on  shore 
and  saved,  though  in  a  very  damaged  state,  but  it  did  not 
appear,  though  the  original  ship  was  disabled  and  neces- 
sarily broken  up,  that  what  was  saved  of  the  cargo  might 

1  Underwood  v.  Robertson,  4  Camp.  '  Wilson  v.  Royal  Kxch.  Aas,  Ca,  S 

138.  Camp.  623. 
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not  have  been  forwarded  in  other  vessels — Lord  Ellenborough 
and  the  Court  of  King's  Bench  held  that  the  assured,  who 
had  abandoned,  could  not  recover  as  for  a  total  loss.* 

The  same  principle  was  applied  in  the  following  case  : —  i; 
Eighty-one  bales  of  waste  silk  were  insured,  valued  at  2245Z., 
**  free  of  average  from  Leghorn  to  Liverpool."  The  ship, 
being  compelled  by  stress  of  weather  to  put  into  Gibraltar, 
was  there  repaired,  her  cargo  being  necessarily  unloaded. 
Some  of  the  bales  were  found  to  be  much  damaged  by  salt  . 
water,  and  were  consequently  sold  at  Gibraltar  by  the  master, 
in  the  exercise  of  what  the  jury  found  to  be  a  reasonable 
discretion,  and  such  as  a  prudent  uninsured  owner  would 
have  displayed,  but  no  one  of  the  bales  was  so  damaged  as 
to  make  its  whole  contents  useless  for  any  mercantile  purpose. 
All  the  silk  might,  at  a  reasonable  and  moderate  expense, 
have  been  put  in  a  condition  to  be  brought  home  by  another 
vessel,  and,  some  of  it  was,  in  fact,  brought  home  to  England 
and  sold  as  silk,  though  in  a  very  deteriorated  state :  the 
Court  of  Common  Pleas  held  that  this  was  not  a  total  loss, 
and  consequently  that  the  underwriters  were  not  liable.* 

It  is  of  great  importance  in  relation  to  this  subject  to  ^ 
ascertain  what  charges  and  expenses  may  be  taken  into  a 
account  in  determining  whether  the  goods  are  worth  sending 
on.  In  Reimer  v,  Ringrose,'  a  cargo  of  wheat  was  so  greatly 
damaged,  that  the  master,  intending  the  best  for  all  con- 
cerned, sold  it  in  Norway  at  an  intermediate  port.  The 
Court  of  Exchequer  laid  it  down  that  the  expense  of  drying 
the  wheat  and  of  sending  it  on  might  be  taken  into  account 
in  considering  whether  it  was  worth  the  outlay. 

The  Court  of  Common  Pleas,  however,  in   a  subsequent 
case,  declined  to  adopt  this  rule,*  except  with  limitations. 
A  cargo  of  3700  quarters  of  wheat,  valued  at  G400/.,  was  i 
shipped  and  insured  in  bulk,  "  free  of  average,"  on  a  voyage  ^ 

*  Thompson  v.    Royal   Exch.   Ass.  «  Navone  v.  Haddon,  9  C.  B.  30. 

Co.,  16  East,  214  ;  and  see  the  coin-  *  Reimer  r.  Ringrose,  6  Exch.  263. 

ments  of  Lord  Abinger  on  this  CA.-e  *  Judgment  of  Common   Pleas  in 

in  Roux  r.  Salvador,   3  Ring.    N.  C.  RoRetto  v.  Gurney,  11  C.  B.  188. 
280. 
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from  Odessa  to  Liverpool*  Shortly  after  sailing  the  ship 
"  stranded,"  received  very  considerable  seardamage,  and  was 
compelled  to  put  into  Constantinople  to  refit.  The  repairs 
and  expenses  amounted  to  18002.,  to  raise  which  the  master 
h)rpothecated  the  ship  and  cargo  for  1850Z.,  by  a  bottomry 
bond,  payable  ten  days  after  arrival  in  the  port  of  delivery. 
The  ship  again  sailed,  and  before  her  arrival  was  wrecked 
and  carried  into  Cork  by  salvors,  where  the  cargo  being  found 
to  be  very  considerably  damaged,  and  the  vessel  not  worth  re- 
pairing, notice  of  abandonment  was  given  and  both  were  sold. 
The  jury  found  as  a  fact  that  1700  quarters  (about  half)  of 
the  wheat  might  have  been  dried,  warehoused,  and  sent  on 
to  Liverpool  in  a  marketable  condition  ;  and  the  Court  held 
that  the  loss  on  the  wheat  was  an  average  loss  only,  if  part- 
of  the  cargo  could  have  been  sent  on  to  the  port  of  destina- 
tion at  less  than  its  market  value  when  there  ; — ^but  that  in 
considering  that  question,  the  jury  were  bound  to  take  into 
account  the  following  items  : — 1.  The  cost  of  unshipping  the 
cargo  ;  2.  Of  drying  and  warehousing  it ;  3.  Of  transhipping 
it ;  4.  The  increased  cost  of  sending  it  on  (if  it  could  not  be 
forwarded  on  other  terms)  at  a  higher  than  the  original  rate 
of  freight ;'  5.  The  amount  of  salvage  allowed  in  proportion 


1  There  waa  the  ujBiial  warranty 
'^  free  of  average ;"  but  as  there  had 
been  a  clear  stranding  in  the  course 
of  the  voyage,  the  clause  did  not  apply 
BO  as  to  protect  the  underwriters  from 
an  average  loss. 

>  If  sent  on  in  the  original  ship,  it 
is  on  the  original  contract,  and  then 
nothing  is  to  be  added  as  an  average 
loss ;  so.  if  transhipped  at  a  less  or  the 
same  freight;  but  if  transhipped  ne- 
cessarily at  a  higher  rate,  the  increase 
is  an  average  loss. 

J  remember  that  in  a  case  tried  at 
Guildhall  before  Mr.  Baron  Martin, 
the  estimated  expense  included  the 
whole  freight  from  the  port  of  loading 
to  the  port  of  destination,  besides  an 
increase  of  freight  for  what  remained 
of  the  voyage  insured.  The  learned 
Judge  immediately   said  the   under- 


writer had  nothing  to  do  with  freight, 
and  therefore  the  deduction  was  im- 
proper. The  paper  in  question  strictly 
accorded  with  this  opinion  ;  the  esti- 
mated price  of  the  damaged  goods  at 
the  port  of  destination  supposed  them 
to  be  sold  freight  paid,  and  therefore 
the  freight  appeared  on  the  other  side 
of  the  account  as  a  deduction.  After 
this,  it  may  be  advisable  to  avoid  this 
form  of  making  up  the  account  as  mis- 
leading, though  strictly  correct  in 
legal  principle.  But  this  may  not 
have  been  the  only  ground  on  which 
the  plointifif  was  nonsuited ;  the  learned 
judge  held,  notwithstanding  the  re- 
ports of  Reimer  v.  Kingrose,  and 
Rosetto  V.  Gumey  were  put  into  his 
hand,  that  there  can  be  no  construc- 
tive total  loss  of  goods. — Ed, 
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to  the  value  of  the  cargo  saved.  If  the  aggregate  of  these 
items  exceeded  the  selling  value  of  the  cargo  at  the  port  of 
discharge,  then  the  loss  would  be  total  upon  notice  of 
abandonment. 

With  regard,  however,  to  the  debt  and  costs  paid  to  the  Expenses  of 
holders  of  the  bottomry  bond,  the    Court  held,   that   they  cannot  be  taken 
could   not   be   taken   into  consideration   in  estimating  the  i»^<>  *<^<^^"^*- 
extent  (whether  total  or  partial)  of  the  loss.'     "  Tlie  under- 
writer," as  Cresswell,  J.,  expressed  it  in  the  course  of  the 
argument,  "  does  not  insure  against  a  loss  by  hypothecation." ' 
'*  It  is  a  risk,'*  says  Jervis,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  "not  contemplated  by  the  policy,  and  which 
the  assured  must  take  upon  himself."  ^ 

Where  the  original  ship  is  disabled,  and  perishable  efoods,  Where  goods 

®  ^  >  r  6  »    ^.„„|^|  Y)e  worth 

saved  from  her  hold,  are  reduced  to  such  a  state  by  sea-  nothing  if  sent 

damage  that  they  would  have  been  worth  nothing,  if  sent  therefore  sold. 

on,  and  are  therefore  sold  in  the  foreign  port  for  less  than 

the  salvage,  this  is  a  clear  case  of  constructive  total  loss.* 

In   such  case,  in  fact,  there  can  be  little  question  that  the 

assured  may  recover  the  whole  amount  of  the   insurance, 

even  without  notice  of  abandonment ;  and  this,  although  the 

original  ship  is  capable  of  being  repaired  so  as  to  take  on  the 

residue  of  the  cargo,  and  actually  does  so.* 

There  is  now,  also,  no  doubt  that,  although  the  whole  of  Impracticability 

,  ,  of  sending  on 

the  cargo  cannot  be  sent  on,*  this  circumstance  is  not  con-  the  whole, 
elusive  in  determining  whether  a  sale  by  the  master  is 
justifiable,  or  the  loss  on  goods  const nictively  total ;  but  that 
if  any  part  of  the  cargo  can  be  forwarded,  with  a  chance  of 
its  arriving  in  a  marketable  state,  and  means  exist  for  its 
transhipment,  it  ought  to  be  forwarded,  ai^l  cannot  right- 
fully be  sold.' 

»  Kosetto  r.  Gurney,  11  C.  B.  176,  *  Roux  v.  Salvador,  3  Biug.  N.  C. 

18-2,  190.  26t). 

-  Per  Cresswell,  J.,  11  C.  B.  182.  *  See  Manniug  r.  Newnham,  3  Dong. 

2  Chief  J.  Jervis,  IIC.  B.  190.  130;  Anderson  v.    Royal  Exch.  As-s. 

*  Parry  v.    Aberdein,   9  B.   &  Cr.  Co.,  7  Eaat,  38. 

411 ;  4  M.  &  liyl.  343.  '  Freeuiau  v,  Eiwt  India  Co.,5  B.  & 
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It  is  equally  clear,  and  is  established  by  the  same  autho- 
rities, that  if  a  sale  of  the  cargo  be  not  otherwise  justifiable, 
it  will  not  be  rendered  so  by  being  made  under  the  decree  of 
a  Vice-Admiralty  Court  abroad/ 


GerDon  r.  Royal 
Excli.  Ass.  Co. 


The  two  following  authorities  seem  hardly  consistent  with 
the  current  of  the  more  recent  decisions,  and  would  probably 
not  now  be  supported  to  their  full  extent  In  neither  case 
was  there  a  warranty  to  be  free  of  averaga 

A  cargo  of  sugars  was  insured  from  Liverpool  to  Calais : 
the  ship  was  forced  to  put  back  to  Liverpool  in  a  totally 
disabled  state,  and  the  sugars,  having  been  necessarily 
unloaded,  were  found,  on  survey,  to  be  so  sea-damaged  that 
no  part  of  them  was  in  a  merchantable  state,  and  that  they 
could  not  have  been  sent  on  except  as  damaged  goods, 
though  ships  might  easily  have  been  procured  to  forward 
them  in  that  stata  Under  these  circumstances  the  sugars 
were  sold  at  Liverpool,  where  they  realised  within  a  thii-d  of 
their  invoice  price  ;  and  the  assured,  who  had  given  due 
notice  of  abandonment,  claimed  to  recover  as  for  a  total  loss. 
Gibbs,  C.  J.,  told  the  jury,  at  the  trial,  that  the  assured  would 
not  be  justified  in  abandoning,  unless  the  property  was 
reduced  to  such  a  state,  that  it  could  not  be  applied  to  the 
original  purpose  of  the  voyage;  but  that  they  would  be 
entitled  to  do  so  "  if  it  was  not  in  a  proper  condition  for 
the  market :"  the  jury  thought  the  sugars  were  not  in  a  fit 
state  to  be  forwarded,  and  found  for  a  total  loss  :  which 
verdict  the  Court  refused  to  disturb.' 


Aid.  617 ;  Morris  v.  Bobinson,  3  B.  & 
Or.  196 ;  6  Dowl  k  RyL  85 ;  Cannan 
V,  Meabum,  1  Bing.  243;  8  Moore, 
127;  Moss  V.  Smith,  9  C.  B.  94; 
Rosetto  V.  Guniey,  11  C.  B.  176. 

1  See  also  Reid  v.  Darby,  10  East, 
143 ;  per  Dr.  LushiDgton,  The  £liza 
Cornish,  1  Ecc.  &  Ad.  86. 

"  Gemon  r.  Royal  Ezch.  Asa.  Co.  at 
N.  P.  Holt,  52,  in  Banc.  6  Taun,t.  383 ; 
2  Marsh.  R.  88.  On  this  ease  being 
cited  in  Navone  v.  Haddon,  Maule,  J., 


remarked, "  That  was  not  the  case  of 
an  insurance  free  from  ayerage,**  9 
C.  B.  98.  This  is  undoubtedly  so.  It 
appears  from  the  report  in  Holt^  that 
the  ship  had  stianded  before  putting 
back  to  Liverpool;  the  case,  there- 
fore, was  treated  as  though  no  vnr- 
ranty  had  eziated,  though  the  policy, 
as  in  the  similar  case  of  Koeetto  v. 
Gumey,  had  no  doubt  been  framed 
with  the  usual  average  clause. 


n 
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A  cargo  of  Cape  wines,  consisting  of  241  pipes  and  71  ^ 
hogsheads  (of  the  invoice  value  of  nearly  8000^.),  was  insured 
(but  without  any  warranty  to  be  free  of  average)  from  the 
Cape  to  Bristol,  Liverpool  or  Dublin.  Had  the  ship  arrived 
safely,  the  assured  intended  to  have  landed  100  pipes  at 
Bristol,  and  to  have  sent  on  the  remainder  to  Dublin,  which 
was,  therefore,  the  ultimate  port  of  destination.  The  ship, 
however,  just  before  reaching  Bristol,  was  driven  by  a  gale 
on  the  rocks  at  Portishead,  about  thirteen  miles  from  that 
city,  where  she  bulged,  heaved  over,  and,  finally,  lay  in  such 
a  position,  that  the  whole  of  her  cargo  was  under  water  at 
high  tide.  The  assured,  immediately  on  hearing  of  the 
casualty,  gave  notice  of  abandonment,  and  measures  were 
then  taken,  with  the  express  sanction  of  the  under>vriters,  to 
rescue  the  cargo.  The  result  was,  that  229  pipes  and  G7 
hogsheads  were  got  out,  of  which  71  pipes  and  43  hogsheads 
were  sound  and  full,  and  17  pipes  and  4  hogsheads  were 
quite  empty;  the  residue  had  either  partially  leaked,  or 
were  more  or  less  damaged  by  sea  water,  but  were  not  in  an 
unmerchantable  state ;  and  ships  might  easily  have  been 
procured  to  take  them  on  to  Dublin.  The  wines  were  finally 
sold  for  the  gross  sum  of  4044i.  2s.  6cZ.  (rather  more  than 
half  the  invoice  price),  and  for  the  net  sum,  after  deducting 
salvage  and  all  expenses,  of  2570L  16s.  Sd,  The  plaintiff 
had  a  verdict  for  a  total  loss  which  he  retained  under  the 
circumstances  stated  with  the  sanction  of  the  Court.' 


We  are  come  now  to  consider  constructive  total  loss  as  an  R( 
eventual  fact  in  relation  to  freight,  and  the  right  and  con-  j^ 
sequences  of  abandonment  in  respect  of  the  assured  and  y 
insurer  on  that  subject.  ca 

We  have  already  seen  that  an  absolute  total  loss  on  ship 
and  cargo,  or,  in  some  cases,  on  either,  involves  an  absolute 
total  loss  on  freight  ;  in  other  words,  where  the  circumstances 

»  Hudson  r.  Harrison,  3  B.  &  B  97. 
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M*Carthyr, 
Abel. 


of  the  case  are  such  as  to  make  the  ultimate  earning  of 
freight  wholly  impossible,  no  notice  of  abandonment  is 
requisite  in  order  to  enable  the  assured  on  freight  to  recover 
the  whole  sum  he  has  insured  on  that  interest^  On  the 
other  hand,  where  the  circumstances  are  such  as  to  make  the 
ultimate  earning  of  freight  highly  doubtful,  without,  however, 
destrojring  all  hope  of  eventually  earning  it,  then  notice  of 
abandonment  may  be  necessary  to  entitle  the  assured  od 
freight  to  recover  as  for  a  total  loss  on  that  interest ;  in  a 
word,  a  constructive  total  loss  of  ship  or  goods  is  a  con- 
structive total  loss  on  freight 

"  Primd  facie**  says  Tindal,  C.  J.,  "  the  assured  has  a  right 
of  abandoning  the  freight  where  there  has  been  a  constructive 
total  loss  of  the  ship :  **^  but  primd  facie  merely,  the  ulti- 
mate right  to  recover,  as  for  a  total  loss,  depending  entirely 
on  the  question,  whether  freight  has  or  has  not  been  earned  at 
the  time  of  action  brought.  Thus,  no  doubt,  capture,  arrest, 
embargo,  or  any  other  peril  insured  against,  the  effect  of 
which  is  either  to  break  up  the  voyage  altogether,  or  to 
prevent,  or  for  a  very  long  period  suspend  the  earning  of 
freight,  vests  an  immediate  right  to  give  notice  of  abandon- 
ment; and,  afterwards  to  recover  as  for  a  total  loss,  pro- 
vided no  freight  is  earned  before  the  commencement  of  the 
action.' 

Under  a  policy  on  homeward  freight  from  Riga^  where  the 
ship  was  seized  under  the  Russian  embargo  of  the  7th  Novem- 
ber, 1800,  the  master  and  crew  taken  out,  and  the  cargo,  the 
greater  part  of  which  had  been  loaded,  was  relanded,  the 
assured  gave  immediate  notice  of  abandonment  to  the  under- 
writers on  freight,  and  also,  on  the  same  day,  to  the  under- 


*  Qreen  v.  Royal  Excb.  Asa.  Co.,  6 
Taunt  66 ;  Idle  v.  Royal  Ezch.  Abb. 
Co.,  8  Taunt.  765;  8  Moore,  116; 
Wilaon  v.  Forater,  6  Taunt.  26;  1 
Marsh.  426;  KobertBon  v.  Marjori- 
banks,  2  Stark.  678 ;  Mount  v.  Har- 
rison, 4  Ring.  888. 

^  Per  Tindal,  G.  J.,  in  ReuBon  v. 
Chapman,  6  M.  &  Or.  810 ;  not  affected 
an  to  this  point  by  the  judgment  of 


the  Court  of  Error  or  the  House  of 
Lordfl.  See  this  acknowledged  by 
Lord  Truro  in  Scottish  Marine  Ins. 
Co.  V.  Turner,  1  Macq.  H.  of  Lds.  C. 
384. 

*  See  Thompson  «.  Rowcrofly  4 
East,  84,  and  the  other  cases  on  the 
Russian  embai^go;  per  Alderson,  B.,  2 
H.  of  Lds.  C.  721. 
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writers  on  ship,  with  whom  he  had  eflFected  a  separate  in- 
surance. In  May,  1801,  the  embargo  was  taken  off,  the 
master  and  crew  released,  the  original  cargo  again  put  on 
board,  and  the  ship  arrived  in  this  country  before  action 
brought,  earning  full  freight.  Under  these  circumstances 
Lord  Ellenborough  held,  that  the  plaintiff  could  not  recover 
a  total  loss  against  the  underwriters  on  freight ;  1.  Because 
in  the  event  freight  had  been  fully  earned,  and  therefore  no 
loss  could  be  properly  demandable  from  the  underwriters  on 
freight,  "  who  merely  insure  against  the  loss  of  that  particular 
subject ;"  2.  That  if  freight  could  be  considered  as  in  any 
other  sense  lost  to  the  assured,  it  had  become  so  by  their  own 
act  in  abandoning  the  ship  to  the  underwriters  thereon,  with 
which  act,  and  its  consequences,  the  underwriters  on  freight 
had  nothing  to  do.* 

The  same  holds  good  of  a  mere  retardation  of  the  ad-  B 
venture,  if  freight  is  nevertheless  ultimately  earned  before 
action  brought.  Under  an  insurance  generally  on  freight 
for  the  homeward  voyage,  the  ship  imder  charter-party, 
arrived  in  September  at  Riga  and  was  immediately  seized 
and  detained  by  order  of  the  Russian  government,  without 
being  suffered  to  load.  This  detention  continued  till  the 
frost  set  in,  in  consequence  of  which  the  ship  was  kept 
at  Riga  all  the  winter,  and  never  got  a  loading  from  the 
charterer's  agents  at  all  ;  next  spring,  however,  the  master 
procured  a  loading  from  other  persons,  with  which,  before 
action  brought,  he  returned  to  England,  and  earned  full 
freight  The  assured  claimed  a  total  loss,  but  the  Court  held 
he  could  not  recover. 

The    policy    being    on    freight   generally,    "  the    under-  p 
writer,"  said  Lord    Ellenborough,   "did  not  insure   that    a  ^ 
particular   freight   should   be   brought    home,   but    if   any  *' 
freight  is  brought  home,  a  loss  has  not  happened  for  which 
he  undertook  to  indemnify   the  assured.     In  this  case,  the 
only  inconvenience   that  has  arisen  is  to  be   attributed  to 
the  protraction  of  the  adventure ;  but  that  was  decided  in 

I  M'Cartby  r.  Abel,  6  Eaat,  888. 
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Anderson  v,  Wallis  and  McCarthy  v,  Abel,  not  to  constitute 
a  loss.  It  is  certainly  a  loss  of  the  particular  trade  which 
the  assured  had  personally  in  contemplation,  but  it  is  not 
within  the  intention  of  the  policy.  The  mere  retardation  of 
the  adventure;  and  the  consequent  inconvenience  and  expense 
arising  from  it,  are  not  a  substantive  cause  of  loss  where  the 
particular  thing  insured  has  not  received  damage  ;  and 
whether  the  freight  earned  be  the  particular  freight  con- 
tracted for  by  the  assured,  or  a  posterior  freight,  makes  no 
difference :  if  freight  has  been  fully  earned  there  can  be  no 
loss  properly  demandable  from  the  underwriters,"* 

In  a  case,  indeed,  that  came  l)efore  Sir  Vicary  Gibbs,  the 
year  after  this  decision,  that  learned  person  intimated,  in  the 
course  of  the  argument,  that,  "  when  the  freight  of  a  ship  is 
insured,  it  becomes  an  insurance  on  that  cargo : " '  but  the 
year  following,  Lord  Ellenborough  decided  the  case  of  Bar- 
clay u  Stirling  on  the  same  principle  as  that  laid  down  in 
Everth  v.  Smith:'  more  recently  it  has  been  acted  upon 
by  Lord  Tenterden,*  and  may,  therefore,  be  considered  to 
be  as  firmly  upheld  by  authority,  as  it  is  reasonable  on 
principle. 

If  freight  is  in  the  event  actually  and  fully  earned,  the  mere 
fact  that  it  is  swallowed  up  at  the  port  of  destination  by  the 
charges  of  a  bottomry  loan  raised  by  the  master  abroad,  as 
agent  of  the  owners,  for  the  repair  of  his  ship,  does  not  con- 
stitute a  constructive  total  loss  as  against  the  underwriters 
on  freight.* 


Effect  of  losa  of  If  the  original  ship  be  disabled  or  lost  in  the  course  of  the 
or  either,  upon  voyage,  and  the  master  has  no  power  of  repairing  her,  he  has 
S^^^of  ta^*'  ^*  ^  ®^®^^  *^®  ^S^*'  ®^^^  ^  ^®  ^  ^^^  bound,  to  send  on 

ihipment. 

^  Ererth  v.  Smith,  2M.  ft  SeL  278,  «  Brockelbank  o.  Sugrue,  1  Mood. 

284«  286.   See  also  the  &  P.  illustrated  &  Kob.  102. 

in  Barclaj  v.  Stirling,  5  M.  &  SeL  6.  *  Benson  v.  Ghapmany  6  Mann,  k 

s  In  Green  v.  Royal  Ezch.  Ass.  Co.,  Or.  792  ;  5  C.  B.  830 ;  2  H.  L.  Ow. 

1  Marsh.  R.  447,  448.  696.     And  see  the  reasons  given  .in 

'  Barclay  v.  Stirling,  5  M.  &  SeL  6.  Rosetto  v.  Gumey,  11  C.  B.  176. 
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the  goods  by  another  ship,  if  such  can  be  procured  ;  and,  on 
the  arrival  of  the  goods  at  their  port  of  destination,  on  board 
such  substituted  ship,  the  whole  freight  is  earned  which 
would  have  been  due  had  they  been  delivered  in  the  original 
ship.*  As  it  is  uncertain  whether,  in  the  event,  any  freight 
will  be  earned,  the  assured,  on  intelligence  of  such  a  casualty, 
may  give  notice  of  abandonment,  and  recover  in  case  of  non- 
arrival  of  the  substituted  ship  without  earning  freight  before 
action  brought.  The  loss  or  disability  of  the  original  ship, 
then,  if  the  goods  may  be  sent  on  in  another,  gives  the 
assured  a  mere  privid  facie  right  of  abandonment. 

If  both  ship  and  cargo  have  been  justifiably  sold  abroad,  V 
the  assured  may,  we  have  seen,  without  notice  of  abandon-  st 
ment,  recover  as  for  a  total  loss  on  freight.'^  It  is  otherwise 
if  the  sale  is  unjustifiably  made  where  the  ship  might  have 
been  repaired,  or  the  cargo  sent  on  so  as  to  earn  freight,  and 
in  such  a  case  mere  notice  of  abandonment  unaccepted  cannot 
alter  the  rights  of  the^  parties.^  In  short,  where  the  sale  of 
ship  and  cargo  is  justified,  notice  of  abandonment  to  the 
underwriter  on  freight  is  unnecessary ;  where  such  sale  is  not 
justifiable  it  is  inoperative,  unless  accepted  or  acted  upon. 

The  case  generally  cited,  as  showing  notice  of  abandonment  ^' 
to  be  necessary,  in  order  to  recover  for  a  total  loss  on  freight, 
where  ship  and  cargo  had  been  sold  abroad,  is  that  of  Par- 
meter  V.  Todhunter,  which  wa^  a  policy  of  insurance  "  on  the 
freight  of  the  ship  Portsea''  insured  from  Berbice  to  L<jndon. 
The  ship,  in  the  course  of  her  voyage,  was  captured,  recap- 
tured, and  carried  into  Grenada,  where  she  was  sold  with  the 
whole  of  her  cargo ;  and  the  plaintiff,  who  had  given  no  valid 
notice  of  abandonment,  claiming  a  total  loss,  it  was  contended 
that  no  notice  was  necessary,  aed  non  allocatur y  for  the  goods 
might  have  been  brouglit  home  in  another  ship,  and  so 
freight  have  been  earned.*    It  is  clear,  by  what  fell  from  Lord 


*  Shipton  V.  Thornton,  9  Ad.  4  Ell.  ^  Per  Parke,  B.,  Chapman  v.  Ben- 

314;  Matthews  r.  Qibbs,  30  L.  J.  (Q.  son  (in  error),  5  C.  B.  363. 

B.)  65.     See  observ.  ante,  p.  912,  913.  *  Parraeter  r.  Todhunter,  1  Camp. 

2  Idle  V.  Royal  Exch.  Ass.  Co.,  3  511 ;  eee,  however,  Knight  r.  Faith, 

Moore,  145  ;  8  Taunt  755.  15  Q.  B.  649. 


Sxch.  Ass.  Co. 


982  CONSTRUCTIVE  TOTAL  LOSS  [PAKT  III. 

Ellenborough,  that  the  circumstaDces  of  this  case  were  not  such 
as  to  make  the  sale  of  the  whole  ship  and  cargo  justifiable, 
but  only  to  warrant,  at  the  utmost,  the  hypothecation  of  the 
ship,  and  the  sale  of  part  of  the  cargo ;  the  case,  therefore 
is  rather  an  authority  for  the  position,  that  there  is  no  total 
loss  on  freight  by  an  unjustifiable  sale  of  ship  and  cargo, 
than  for  the  position  that  notice  of  abandonment  is  requisite 
where  ship  and  cargo  have  been  justifiably  sold. 
w!!!r*\.^n*^         Green   u  The   Royal   Exchange   Assurance   Company,  is 

quite  in  keeping  with  the  general  rule.  In  this  case  the 
insurance  was  on  "freight,  by  the  ship  Defiance,  at  and 
from  the  Canary  Islands  to  London  ; "  the  ship  having  sailed 
on  her  voyage,  with  a  full  cargo  on  board,  ¥ras,  in  conse- 
quence of  sea-damage,  obliged  to  put  back,  and  to  unship 
her  cargo,  and  then  the  ship  being  found  so  disabled  that 
it  would  be  impossible  to  bring  her  home  without  repairs, 
which  could  not  be  procured  where  she  was,  both  ship  and 
cargo  were  sold.  The  purchaser  of  the  ship  repaired  her, 
and  brought  her  home  with  half  a  cargo;  and  her  late 
captain  (who  was  also  owner  and  plaintiff  in  the  action) 
bought  another  ship  of  small  burden,  in  which  he  also 
brought  goods  to  London,  but  none  of  the  original  caigo. 
Upon  action  brought  against  the  underwriters  on  freight  for 
a  total  loss,  it  was  objected,  1.  That  he  had  given  uo  notice 
of  abandonment ;  and,  2.  That  the  sale  was  not  justified  by 
necessity.  Gibbs,  C.  J.,  as  to  the  first  objection,  which  was 
supported  on  the  authority  of  Parmeter  v,  Todhunter,  held 
that  there  was  nothing  in  it;  but,  as  to  the  second,  he 
granted  a  new  trial,  in  order  that  the  jury  might  consider 
whether  the  sale  of  the  ship,  under  the  circumstances,  was 
such  a  measure  as  a  prudent  owner,  if  uninsured,  would  have 
resorted  to ;  or  whether  he  would  not  have  repaired  and  sent 
her  on,  so  as  to  earn  freight.^  "I  think,"  said  the  Chief 
Justice,  "  the  assured  ought  to  have  acted  as  if  the  adven- 
ture had  not  been  insured  ;  and,  if  a  man  of  common 
prudence  would  have  repaired  her,  not  being  insured,  he 

>  Green  r.  Royal  Exch.  Aas.  Co.,  6  Taunt.  66 ;  1  Manh.  R  447. 
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should  have  done  so,  on  account  of  the  underwriters,  other- 
wise he  would  have  been  selling  the  ship  for  the  purpose  of 
throwing  the  loss  "  (of  freight)  *  on  the  underwriters."  ^ 

The  former  of  these  points  was  all  that  was  determined  in  Idle  v.  Royal 
Idle  c  Rojal  Exchange  Assurance  Company,  which  was  the 
next  case  in  order  of  time.  Under  an  insurance  "  on  the 
freight  of  the  ship  Ajax^'  for  a  voyage  from  Quebec  to  her 
port  of  discharge  in  the  United  Kingdom,  the  ship  and 
cargo  were  sold  abroad  by  the  master  and  one  of  the  part-  . 
owners,  under  circumstances  which,  in  the  opinion  of  the 
Court  of  Common  Pleas,  justified  the  sale,  on  the  ground  of 
urgent  necessity,  and  that  Court  held  that  no  notice  of  aban- 
donment was  n^ecessary  to  entitle  the  assured  on  freight  to 
recover  a  total  loss.^  The  Court  of  King's  Bench,  however, 
directed  a  venire  de  novo,  on  the  gi'ound  that  the  necessity 
of  the  sale  was  not  distinctly  found  in  the  special  veixlict, 
and  could  not  be  inferred  from  the  facts  stated ;  and  Bayley, 
J.,  added,  on  the  same  occasion,  "That  the  question,  whether 
the  circumstances  amounted  to  an  abandonment,  might  also 
be  left  open ; "  ^  i. «.,  whether,  even  with  notice  of  abandon- 
ment, the  assured  would  have  had  a  right  to  recover  as  for  a 
total  loss  on  freight 

In  the  next  case  under  a  policy  *'  on  freight  per  ship  Olive  wiien  sbip  is 
Bra/njchl*  only  tlie  ship  had  been  sold,  but  under  circum- 
stances of  such  urgent  necessity  as,  in  the  opinion  of  the  ,is^,j^ 
Court,  fiiUy  to  justify  the  sale ;  the  cargo,  one-third  of 
which  was  loaded  on  board  at  the  time  of  loss,  and  the  rest 
engaged,  was  immediately  sent  on  to  England  in  another 
vessel;  and  tlie  plaintiff  claimed  a  total  loss  on  freight.  It 
was  objected  that  he  should  have  given  notice  of  aljamlon- 
ment,  but  the  Court,  under  the  circumstances  of  the  case, 
thought  it  unnecessary,  and  the  plaintiff  recovered  the  whole 
amount  of  his  insurance.* 

It   must   be   assumed   in  this  case  that  the  event  uj^on  Remarks  o«  iij'a 

*  1  Marsh,  R.  452.  '  3  Br,  &  B.  151,  note  {d), 

•  Idle  V,  Royal  Exch.  Ass.  Co.,  3  *  Mount  v,  H;irru>oa,  4  Bing.  388, 
lloore^ll5;8Tauut,  755. 
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which  the  earning  of  the  freight  insured  was  made  to 
depend,  was  the  arrival  of  the  ship  under  the  charter-party. 
If  the  freight  insured  had  been  made  payable  on  the  deli- 
very of  the  goods,  in  terms  of  the  bill  of  lading,  it  should 
seem  that,  as  the  goods  were  actually  sent  on,  and  arrived  so 
as  to  earn  freight,  by  another  ship,  that  this  was  precisely 
the  case  contemplated  by  Lord  Ellenborough  in  Parmeter  v, 
Todhunter,  and  that,  as  the  loss  on  freight  became,  in  the 
event,  less  than  total,  the  assured  would  not  have  been  en- 
titled to  claim  as  for  a  total  loss  (at  all  events,  without  notice 
of  abandonment).  That  which  he  should  have  abandoned 
being  the  chance  of  the  cargo  arriving,  so  as  to  earn  higher 
freight,  than  that  which  the  shipowner  would  have  to  pay  for 
the  hire  of  the  ship  in  which  it  was  sent  on.*  Where,  under 
similar  circumstances,  the  master  sold,  not  only  the  ship,  but 
also  the  cargo,  from  the  impossibility  of  sending  it  on,  except 
at  an  exorbitant  rate  of  freight,  this  was  held  in  the  United 
States,  and  as  it  seems  justly,  an  absolute  total  loss  of  freight 

Where  cugo  is         Where  the  original  ship  can  be  repaired  in  a  reasonable 

time,  or  the  cargo  may  be  sent  on  in  a  substituted  ship,  at  a 
reasonable  amount  of  cost  and  trouble,  and  with  a  fair  hope 
of  its  ultimately  arriving  in  species,  or  in  a  merchantable 
state  at  its  port  of  destination,  the  master  ought  to  send  it 
on,  and  is  not  justified  in  selling;  and  the  shipowner  will 
not  be  entitled,  on  the  ground  of  the  master's  negligence  or 
improper  conduct,  in  selling  the  goods  instead  of  forwarding 
them,  to  give  notice  of  abandonment,  and  recover  as  for  a 
total  loss  on  freight.* 

^  I  am  not  Me  to  conour  in  these  a  full  indemnity.  Seem,  if  the  disiter- 

remarks  by  Mr.  Amould.     Properly  party  had  been  incorporated,  as  it 

enough  he  refers  to  the  contract,  but  almost  never  is,  in  that  case  the  right 

not  the  contract  between  assured  and  of  the  assured  to  tranship  required  a 

insurer.    If  the  policy  which  is  the  notice  of  abandonment.  Ante,  p.  912; 

contract  between  these  parties  does  918. — Ed. 

not  incorporate  the  charter-party,  but  '  See  the  United  States  cases,  Ssltus 
merely  insures  freight  by  the  ship  v.  .Ocean  Ins.  Co.,  12  Johnson,  B.  107; 
named,  ss  in  this  case,  surely  her  loss  Bradhurst  v,  Columbian  Ins.  Co.,  9 
after  '*  inchoation  of  the  risk  "  is  that  Johnson,  R.  17 ;  Griswold  «.  New  York 
event  that  closes  all  expectation  and  Ins.  Co.,  1  Johnson,  R.  205 ;  2  Phil- 
determines  the  right  of  the  assured  to  lips,  no.  1639, 1640. 
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In  the  case  of  Mordy  v,  Jones,  where  the  original  ship, 
after  putting  back  to  refit,  had  been  repaired  so  as  to  be 
capable  of  taking  on  the  goods,  and  the  goods,  though  sea- 
damaged,  were  capable  of  being  forwarded,  though  not  with- 
out involving  a  delay  and  an  expense  equal  to  the  freight, 
it  was  decided  in  this  country  that  the  master  could  not,  by 
selling  instead  of  taking  them  on,  entitle  the  shipowner  to 
throw  the  loss  of  the  freight  on  the  underwriter.'  The 
expense,  though  equal  to  the  freight,  might  yet  have  been 
far  below  the  selling  value  of  the  goods  ;  that  therefore  was 
not  an  expense  such  as  entitled  the  master  to  sell  them  ;  but 
he  was  entitled  to  carry  them  on  and  to  earn  freight,  and  if 
he  voluntarily  surrenders  this  advantage,  he  cannot  then  turn 
round  on  the  insurers  of  freight  and  claim  for  a  loss  which  is 
not  within  the  meaning  of  their  contract.'  It  would  be  quite 
otherwise  if  such  expense  were  greater  than  the  value  of  the 
goods  when  arrived;  he  may  then  give  notice  of  abandon- 
ment and  recover  as  for  a  total  loss  of  freight.' 

Mere  inability  to  send  on  the  entire  cargo  is  no  case  of  Ii 
constructive  total  loss  on  freight.  A  ship  valued  at  12,000i.  ^ 
was  insured  from  Valparaiso  to  England ;  freight  valued  at 
4s000l.  was  insured  on  the  same  voyage  by  a  separate  policy. 
The  ship  having  sailed  with  a  full  cargo,  was  compelled  by 
stress  of  weather  to  put  back  to  Valparaiso,  where  the 
master,  finding  on  survey,  that  to  repair  her,  so  as  to  bring 
home  the  entire  cargo,  would  cost  more  than  the  value  of 
the  freight,  though  less  than  the  value  of  the  ship,  when 
repaired, — sold  the  ship :  the  cargo,  800  tons,  was  sent  on 
in  other  ships,  and  ultimately  aiTived  at  Liverpool,  earning 
freight  to  the  amount  of  about  36001.  This  was  held  not 
to  be  a  total  loss,  either  of  ship  or  freight.* 


>  Mordy  v.  Jones,  4  B.  &  Cr.  494  ;  N.  S.270. 

Brockelbank  v.   Sugrue,  1   Mood,   k  ^  Michael   v.    Gillespie,  26    L.   J. 

Rob.  102.  (C.  P.)  306. 

'  Mordy  v.  Jones,  supra  ;  Philpott  *  Moss  v.  Smith,  9  C.  B.  94. 
V.  Swann,  30  L.  J.  (C.  P.)  353 ;  11 C.  B. 
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Where  the  bot- 
tomry bond- 
holder recovers 
the  freight. 

Benson  v.  Chap- 
man. 


If  the  master^  instead  of  sending  on  the  cargo  in  another 
vessel,  or  selling  it  where  it  lies,  repairs  the  original  ship  on 
bottomry,  and  the  repaired  ship  subsequently  arrives  before 
action  brought,  earning  full  freight,  but  subject  to  a  lien 
under  the  bottomry  bond  to  an  amount  greater  than  the 
joint  value  of  the  ship  as  repaired  and  the  freight  as  earned, 
this  is  not  a  constructive  total  loss  on  freight,  so  as  to  entitle 
the  assured,  who  has  given  timely  notice  of  abandonment,  to 
recover  the  whole  amount  of  the  insurance.  Receipt  of  the 
freight  by  the  bondholder  is  a  receipt  of  freight  by  the 
assured,  so  that  freight  is  not  lost  but  actually  earned, 
and  paid  into  the  hands  of  another  by  the  plaintiff's 
authority. 


Effect  of  aban- 
donment of  ship 
on  freight. 


The  effect  of  abandonment  to  the  underwriters  on  freight, 
when  there  is  a  separate  insui-ance  and  a  separate  abandon- 
ment on  ship,  after  being  the  subject  of  vexed  discussion  in 
this  country,  has  now  been  finally  set  at  rest.  The  case 
supposed  is,  that  the  ship  is  insured  with  one  set  of  under- 
writers, and  the  freight  with  another;  a  constructive  total 
loss  on  ship  takes  place,  the  assured  validly  abandons  to  the 
underwriters  on  ship,  and  to  the  underwriters  on  freight; 
and  the  ship,  after  abandonment  made,  and  accepted  by  both 
sets  of  underwriters,  arrives  earning  freight,— the  question 
was,  which  set  of  underwriters  should  have  the  benefit  of 
the  freight  so  earned  ? 

After  being  a  good  deal  litigated  in  several  cases  that 
arose  out  of  the  Russian  embargo  of  1800,*  it  was  finally 
determined  in  Case  v,  Davidson,  that  an  abandonment  to  the 
underwriter  on  ship  transfers  to  him  not  merely  the  hull,  but 
the  use  of  the  ship,  and  the  advantages  resulting  from  that 


^  Benaon  v.  Chapman,  6  ManxL  & 
Gr.  792 ;  reversed  in  error,  Chapman 
V.  Benson,  5  C.  B.  8S0 ;  reversal  af- 
firmed on  appeal,  Benson  v.  Chapman, 
2  H.  L.  Cas.  696. 


*  Thompson  v.  Roworoft,  4  Esst, 
84;  Leatham  v. Terry,  3  B.  ft  P.  479; 
McCarthy  v.  Abel,  5  East,  3S8 ;  Sharp 
V.  Gladstone,  7  East^  24 ;  Ker  r.  Os- 
borne, 9  East,  378. 
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use  by  the  completion  of  the  voyage, — in  a  word,  that  aban- 
donment is  equivalent  to  a  sale  of  the  ship,  and  therefore, 
operates  a  complete  transfer  of  all  rights  consequent  upon  a 
sale,  including  freight.* 

This  decision  of  the  Exchequer  Chamber  was  fully  sup- 
ported by  the  House  of  Lords  in  the  case  of  the  ship  Laiu^el, 
in  which  the  principle  was  affirmed  that  "  Freight,  while  the 
ship  is  in  a  course  of  earning  it,  is  a  benefit  or  advantage 
incident  to  the  ship,  and  therefore  becomes  the  property  of 
the  underwriters  on  ship,  paying  for  a  total  loss."  The  short 
state  of  the  facts  in  the  case  was  this  : — The  Laurel,  in  the  ^t 
course  of  a  voyage  from  Quebec  to  Liverpool,  struck  upon  in 
an  iceberg  in  the  Atlantic  on  the  27th  July,  and  was  very 
considerably  injured.  She  reached  Liverpool,  however,  and 
while  in  the  river  there  grounded  outside  the  dock  gates 
on  the  11th  of  August,  and  was  afterwards  taken  into  dock, 
and  on  discharge  of  the  cargo  and  a  survey  of  the  ship  the 
owners  abandoned  to  the  underwriters  on  ship,  and  claimed 
as  for  a  total  loss.  The  jurors  found  as  a  fact  in  the  case, 
that  there  was,  under  the  circumstances,  a  total  loss  of  The 
Laurel,  which,  as  she  lay  in  dock,  was  properly  abandoned 
and  not  worth  repairing.  It  was  held  by  the  House  of  Lords 
that  the  underwriter  on  the  ship  was  entitled,  on  settling  for 
a  total  loss,  to  have  the  benefit  in  account,  of  the  freight 
which  had  been  received  by  the  owner  on  the  discharge  of 
the  cargo.' 

The  shipowner  having  been  thus  deprived  of  his  freight  Sc 
by  operation  of  law,  brought  his  action  against  the  under-  Ti 
writer  on  freitjht  to  recover  the  whole  amount  insured  in  the 
freight  policy  as  for  a  total  loss  on  that  interest.  The  Court 
of  Session  gave  judgment  in  his  favour,  but  that  decision 
was  reversed  by  the  House  of  Lords,  on  the  simple  ground 
that  the  condition  of  the  freight  policy, — that  freight  should 
be   earned,  had   actually  been   fulfilled,   and  the  fact  that 


1  Caae  v.  Davidaon,  5  M.  &  SeL  79 ;  '  Stewart  v.  Greenock  Mar.  Ins.  Co., 

affirmed  in  error,  Davidsoii  v.  Case,       2  H.  L.  Caa.  159. 
2  Br.  &  a  379. 
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the  freight  had  been  paid,  not  to  the  plaintiff  (the  ship- 
owner) but  to  the  underwriters  on  ship  by  his  authority,  was 
held  to  make  no  difference.' 

'*  The  expression,  the  *  loss  of  freight,*  "  says  Lord  Truro  in 
delivering  his  opinion  in  the  House,  "  has  two  meanings,  and 
the  distinction  between  them  is  material : — 1.  Freight  may 
be  lost,  in  the  sense  that,  by  the  perils  insured  against,  the 
ship  has  been  prevented  earning  freight.  2.  Freight  may  be 
lost,  in  the  sense  that,  after  it  has  been  earned,  the  owner  has 
been  deprived  of  it  by  some  circumstance  unconnected  with 
the  contract  between  the  assured  and  the  underwriter  on 
freight  For  a  loss  of  freight,  in  the  first  sense,  the  under- 
writer on  freight  is  responsible ;  for  a  loss  of  freight,  in  the 
second  sense,  he  is  not.*'  ^ 

What  freight  IB  The  freight  transferred  by  abandonment,  is  the  whole 
aband^ent  freight  pending  at  the  time  of  the  casualty,  which  gave  occa- 
sion to  the  abandonment,  and  ultimately  earned  by  the  ship. 
This  follows  from  these  principles — 1.  That  an  abandonment, 
if  effectual,  clothes  the  abandonee  with  all  the  rights  of 
ownership  from  the  moment  of  the  loss  that  gave  the  right 
to  abandon,  and  substitutes  him  from  that  time  in  the  place 
of  the  assured  ;*  2.  That  freight  earned  under  an  entire  con- 
tract is  never  apportionable,  except  by  express  stipulation  (as 
where  it  is  agreed  that  a  portion  of  the  freight  shall  be  paid 
on  the  ship's  arrival  at  an  intermediate  port),  or  by  act  of  the 
parties  (as  where  the  merchant  shipper  agrees  to  take  his 
goods  at  the  port  of  distress,  in  which  latter  case,  freight  pro 
rcUd  is  due). 

It  further  follows  from  the  principles  just  stated  that  if 
the  pending  freight  be  ultimately  earned  by  a  substituted 
ship,  the  original  vessel  being  totally  disabled,  the  original 
owners  as  parties  to  the  charter  party  are  the  persons  entitled 

>  Scottiah  Mar.  Job.  Co.  v.  Turner,  834,  340. 
1  Macq.  H.  L.  Gas.  334 ;  oonfirming  '  2  Emerigcm,  c  zrii.  s.  6y  p.  832, 

the  case  of  McCarthy  v.  Ahel,  6  East^  and  ibid.  p.  266,  goes  further,  and  sayi 

888.  it  makee  the  abandonee  owner  from 

s  Per  Lord  Truro  in  Scottiah  Mar.  the  oommenoement  of  the  riak  {dh  k 

Ins.  Co.  V.  Turner,  1  Maoq.  H.  L.  Caa.  prindf^) ;  but  thia  aeemii  incorrect. 
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and  not  the  abandonees  of  sliip,'  unless  these  latter  can  show 
that  the  master  in  hiring .  another  ship  acted  as  their  agent, 
a  thing  not  to  be  presumed.  Of  course  if  there  be  no  pend- 
ing freight,  although  there  be  cargo  on  board,  as  where  the 
assured  is  owner  both  of  ship  and  cargo,  the  abandonees  of 
ship  recover  nothing  in  the  name  of  freight  or  for  use  of  the 
ship,  except  for  so  much  of  the  voyage  as  is  accomplished 
with  the  cargo  on  board  after  the  abandonment.' 

In  Case  u  Davidson,  Bayley,  J.,  intimated  (and  Mr.  Be- 
necke  strongly  supports  the  same  view)  that,  from  this  state  W 
of  the  law,  it  necessarily  follows  that  an  underwriter  on  mi 
freight,  who  has  accepted  an  abandonment  of  freight  and 
adjusted  as  for  a  total  loss,  would  be  entitled  to  recover  back 
from  the  assured  the  freight  ultimately  earned  ; '  unless  in- 
deed it  can  be  supposed  that  the  assured  is  to  be  allowed,  by 
abandoning  the  ship,  to  transfer  to  a  third  party  those  rights 
to  which  the  underwriter  on  freight  would  otherwise  be 
entitled  as  abandonee  of  the  freight,  and  thus  to  make  the 
latter  liable  for  loss  originating,  not  in  the  perils  insured 
against,  but  in  the  act  of  the  assured  himself.*  Accordingly 
in  a  case  where  the  claims  of  the  abandonee  of  ship  were  not 
enforced,  it  has  been  decided  in  this  country,  that  the  aban- 
donee of  freight,  who  has  adjusted  a  total  loss,  may  claim 
from  the  assured,  as  salvage,  any  freight  ultimately  earned 
less  the  necessary  expenses  of  earning  it.* 

The  practical  result  of  this  state  of  the  English  law  seems 
to  be,  that  ship  and  freight  should  be  made  the  subject  of 
one  and  the  same  insurance,  or  that,  when  separately  insured^ 
clauses  should  be  introduced  for  an  equitable  apportionment 
of  the  freight  salvage.' 


^  Bickie  v.  Rodocanachi,  28  L.  J.  *  See  Scottish  Marine  Ins.  Co.  v, 

(Ex.)  273;  4  H.  &  N.  455.  Turner,  1  Macq.  H.  of  L.  Cas.  334; 

■  MiUer  v.  W^oodfall,  27  L.  J.  (Q.  B.)  and  see  Philpott  v.  Swann,  11  C.  B. 

120;  8  E.  &  B.  493.    See  Brown  v.  N.  S.  270;  Mordy  v,  Jones,  4  B.  &  Cr. 

North,  8  Exch.  1.  394. 

»  Per  Bayley,  J.,  5  M.  &  Sel.  85 ;  *  Barclay  v.  Stirling,  5  M.  &  Sel,  6. 

Benecke,  Pr.  of  Indem.   410.      See  *  See  the  remarks  of  Dallas,  C.  J., 

Thompson  v.  Rowcroft,  4  East,  34.  in  Davidson   v.   Case,    2    Br.   &   B. 
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In  the  Uoited  Our  law,  as  fixed  by  the   decisions,   seems  undoubtedly 

to  present  this  anomaly,  that  the  assured  on  freight  may, 
by  making  a  distinct  contract  with  a  third  party,  deprive  the 
underwriter  on  freight  of  the  salvage  to  which  he  would 
have  been  entitled  had  no  such  contract  been  made.^  In  the 
United  States  this  inconsistency  is  sought  to  be  avoided  by 
making  an  apportionment  of  the  freight  earned  before, 
and  after,  the  event  for  which  the  abandonment  on  ship 
is  made.  The  rule  there  has  long  been  understood  to  be, 
that,  on  an  accepted  abandonment  of  the  ship,  the  freight 
earned  previous  to  the  loss  apportioned  pro  raid  itineris  is 
to  be  retained  by  the  shipowner,  or  his  representative — ^the 
underwriter  on  freight,  to  whom  it  has  been  abandoned,  and 
that  only  the  freight  earned  subsequently  to  the  time  of  loss 
vests  in  the  abandonee  on  ship.' 

It  certainly  seems  that  this  rule  is  more  free  from  objec- 
tion than  our  own ;  nor  does  there  appear  to  be  any  great 
difficulty  in  its  practical  application.  Thus,  in  a  case  where 
ship  and  freight  had  been  abandoned  to  the  respective  sets  of 
underwriters,  on  account  of  the  capture  of  the  ship  after  she 
had  performed  eight-ninths  of  the  voyage  insured,  the  Court 
held  that  the  underwriters  on  freight  were  entitled,  in  virtue 
of  the  abandonment,  to  all  the  vessel's  earnings  previously 
to  the  casualty — that  is  to  say,  eight-ninths,  and  those  on  the 
ship  to  the  remaining  ninth.'  This  case  is  almost  identical 
with  that  put  by  Bayley,  J.,  in  order  to  illustrate  the  unfair- 
ness of  the  English  rule  ;  according  to  which  the  underwriter 
on  the  ship,  in  such  case,  would  receive  the  whole  benefit 
and  earnings  of  the  voyage,  although  he  would  only  be  at  a 
few  days'  expense  for  provisions,  &c.* 

In  France,  where  insurances  on  pending   freight  (fret  d 

887 ;  and  see  Beneoke,  IV.  of  Indem.  Marine  Ins.  Ca  v.  United  Ina.  Co.,  9 

418.  Johnaon,  R.  186.     See  also  all  the 

>  2  Phillipa  on  Ina.,  no.  1649,  1740.  caaes  collected  and  commented  on,  2 

>  8  Kent'a  Comm.  888 ;  and  aee  the  Phillips,  Ins.,  no.  1788—1742. 

cases  cited  bj  him,  of  which  the  prin-  '  Leayenworthv.  Dela&eld,  1  Caines, 

cipal  are, — United  Ins.  Co.  v.  Lenox,      578. 

1  Johnson,  C.  877;  2  Johnson,  C.  448 ;  <  In  5  M.  Jt  SeL  86. 
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faire)  are  prohibited,  the  question  cannot  arise  as  between  In 
the  two  sets  of  underwriters  ;  but  the  general  question  as  to 
the  eflFect  of  an  abandonment  of  the  ship  on  pending  freight 
has  given  rise  to  a  great  deal  of  embarrassed  litigation.     The 
Ordinance  of  1681  had  no  specific  regulation  on  the  point, 
and  the  tribunals  denied  to  the  underwTiter  on  ship  any 
freight  for  the  goods  saved.     Valin  exposed  the  error,  and 
maintained  that  an  abandonment  of  the  ship  ought  to  carry 
with  it  all  the  freight  pending,  and  in  the  course  of  being 
earned,  at  the  time  of  the  casualty,  whether  stipulated  to  be 
paid  in  advance  or  not ;  but  not  freight  actually  earned,  as, 
for  instance,  where  the  freight  of  the  outward  passage  having 
been  earned  and  paid,  the  ship  is  lost  in  her  passage  home.* 
Emerigon  examines  the  question  on   general  principles,  and 
concludes,   with    regard    to   freight   in   the  course  of  being 
earned  at  the  time  of  the  casualty,  that  this  passes  to  the 
abandonee  of  the  ship  just  as  the  fruit  growing  in  an  orchard 
passes  on  sale  to  the  vendee  of  the  orchard.     With  regard 
to  freight  actually  earned  before  the  casualty,  he  admits  that 
this  seems   to   stand   in  the   same   predicament  with  fruit 
gathered  before  the  sale  of  the  orchard,  and  which,  of  course, 
would  not  pass  to  the  vendee ;  but,  finally,  he  determines  that 
this  freight  also  goes  to  the  abandonee  on  ship,  on  the  ground 
that  the  effect  of  an  abandonment  is  entirely  to  substitute 
the  abandonee  in  place  of  the  assured  from  the  beginning  of 
the  adventure,  so  as  to  make  him  proprietor  of  the  ship  and 
all  its  earnings  from  the  commencement  of  the  risk,  and  not 
only  from  the  time  of  the  casualty.'     And  the  law  was  so 
settled  by  the  Chamber  of  Commerce  at  Marseilles  in  1778. 
The  Ordinance,   however,   of   the   ensuing  year   (1779)  did 
not  follow  this  doctrine,  but  declared  that  acquired  freight 
{fret  acquis)  already  earned  on  the  voyage  was  insurable, 
and  did  not  go   with  the   ship  on  abandonment,  but  that 
the    freight   ultimately  earned    on   the  goods  would  go   to 
the  insurer,  if  there  was   no   stipulation   to   the  contrary.' 

*  2  Valin,  Com.  liv.  iii.  tit.  vi.  des      The  whole  section  deseryes  an  atten- 
Assurances,  art.  15.  tive  penisal. 

'  2  Emerigon,  c  zvii.  a.  9,  p.  256.  *  See  Emerigon,  ibid. 
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The  Code  de  Commerce  enacts  that  the  freight  of  the  goods 
saved  {fret  des  marchandises  aauvdes),  shall  on  abandon- 
ment, vest  in  the  abandonee  of  ship,  even  though  it  may 
have  been  paid  in  advance.*  The  meaning  of  these  latter 
words  has  been  the  subject  of  litigation  before  the  French 
tribunals :  it  has  been  expressly  laid  down  by  the  Cour 
Royale  of  Rennes,*  and  confirmed  by  the  Cour  de  Cassation,' 
that  they  relate  only  to  such  portion  of  the  freight  of  the 
goods  ultimately  saved  as  may  have  been  paid  in  advance 
under  the  stipulations  of  the  charter-party:  that  the  only 
freight  which  passes  by  abandonment  to  the  insurer  on  the 
ship,  is  the  freight  of  the  goods  on  board  at  the  time  of  the 
casualty,  and  ultimately  saved  ;  but  that  the  freight  of 
goods  landed  previously  to  the  casualty,  under  the  terms  of 
the  charter-party,  and  thus  earned  before  the  loss,  does  not 
vest  in  the  abandonee  of  ship/ 

The  actual  law  in  France,  then,  as  far  as  relates  to  the  effect 
of  an  abandonment  of  ship  on  freight,  considered  apart  from 
the  interests  of  the  underwriters  on  freight,  appears  closely 
to  resemble  our  own. 

DednetioDB  fiom        With  regard  to  the  deductions  to  be  made  from  the  freight 
▼esto  aslialwage.    ultimately  earned,  when  it  vests  as  salvage  in  the  abandonees, 

the  following  points  have  been  decided  : — 
Sharp  V.  Glad-         In  a  case  in  which  ship  and  freight,  on  detention  under  the 

Russian  embargo  of  1800,  had  been  severally  abandoned  to 
the  respective  underwriters,  and  where  it  was  assumed  that 
each  set  of  underwriters  were  to  be  considered  as  in  the  place 
of  the  assured  for  the  respective  interests  insured,  the  ship- 
owner claimed  to  make  the  following  deductions  from  the 
freight  ultimately  earned  before  paying  it  over  as  salvage  to 
the  underwriters  on  freight,  who  had  settled  for  and  paid  him 
a  total  loss  : — 


1  Alt,  886.  on  Emerigon,  vol.  ii  p.  260,  and  dted 
^  28rd  August,  1828.  at  length  by  him  in  his  Droit  Var., 
>  14th  December,  1825.  tom.  iv.  pp.  897 — 417.  The  whole 
*  BUuze  V.  Paris  General  Ass.  Co.,  case  is  very  interesting,  and  well  de- 
referred  to  by  Boulay-Paty,  Comment  serves  perusal 
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1.  Expense  of  shipping  the  caigo  on  wliicli  the  freight  was  ^ 
paid,  together  with  port  charges  and  expenses  of  the  ship  and 
crew  at  St.  Petersburg,  and  at  Elsinore  (for  payment  of  Sound 
dues)  ;  2.  Insurance  on  same  ;  3.  Wages  and  provisions  of 
master  and  crew  from  tlie  time  they  were  liberated  in  Russia 
till  discharged  in  Liverpool  ;  4.  Their  wages  during  their 
detention  under  the  embargo  (provisions  were  found  by  the 
Russian  government)  ;  5.  Cliarges  paid  at  Liverpool  on  ship 
and  cargo ;  6.  Insurance  on  ship  for  the  homeward  voyage  ; 
7.  Diminution  of  ship's  value  thereon  by  wear  and  tear. 

With  regard  to  these  claims  the  Court  held,  1.  That  the  A 
expense  of  shipping  on  board  the  homeward  cargo,  being 
altogether  for  the  benefit  of  the  underwriters  on  freight, 
should  fall  exclusively  on  them  ;  2.  Tliat  the  expenses  of  ship 
and  crew,  and  the  insurance  thereon,  tlie  w^ages  and  provisions 
of  the  master  and  crew  between  their  liberation  from  the 
embargo  and  the  ship's  discharge,  and  their  w^agcs  during 
the  detention,  should  be  deducted  from  the  salvage,  and  ap- 
portioned between  the  two  sets  of  underwriters  according  to 
their  respective  interests  ;  the  wages  during  the  detention, 
Lord  Ellenborough  intimated,  might  come  into  general 
average ;  3.  The  charges  on  ship  and  cargo  in  the  port  of 
discharge,  the  cost  of  insuring  the  ship  for  her  homeward 
voyage,  and  the  diminution  of  her  value  thereon  by  wear  and 
tear,  the  Court  held  must  be  struck  out,  as  they  could  not  be 
charged  on  the  freight.* 

In  another  case  where  the  ship,  having  been  cast  away  in  I 
the  course  of  the  voyage,  and  a  separate  abandonment  made 
to  both  sets  of  underwriters,  the  abandonees  on  ship,  in  con- 
sideration of  the  assured's  taking  less  than  a  total  loss,  re- 
nounced all  claim  to  benefit  of  salvage;  tliere  it  was  held, 
that  the  underwTiters  on  freight,  wlio  had  adjusted  for  and 
paid  a  total  loss,  were  entitled  to  tlie  freight  ultimately 
earned  by  the  repaired  ships  arriving  with  a  substituted 
cargo,  after  deducting  the  necessary  expenses  of  loading  such 
cargo  on  board  at  the  port  of  repairs,  and  the  wages  of  the 

'  Sharp  r.  Gladstone,  7  East,  24. 

3   s 
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crew  during  the  loading :  any  expenses,  however,  incurred 
while  the  ship  was  detained  merely  for  the  purpose  of  ne- 
cessary repaira  were  not  to  be  deducted  from  the  freight,  but 
set  to  the  account  of  the  shipowner,  to  be  made  good  by  the 
underwiiter  on  ship.* 

'  Barclay  v.  Stirling,  5  M.  &  Sel.  6, 


RKSULTS   OF   A    SKTTLEMENT. 


Adjustment  of  the  policy    .         .  995 

what  it  is 9!>5 

effect  of          ...          .  99>; 

Adjustment  of  salvage  losses  .     .  1002 

mode  of          .          ,          .          .  ]  0(i2 

Recoveiy  back  of  losses  paid  .      .  1003 

Recovery  of  salvage  withheld       .  1004 

Return  of  premium        .         .     .  1004 

in  case  of  risk  not  commenced.  1005 

of  illegality     .         .     .  1009 


Return  of  premium — 

in  case  of  fraud      ,         .  .1011 

avoidance  of  policy  .  1013 
want  of  interest  .  1013 
short  interest  ,  .1015 
double  insurance  .  lOltJ 
expre>s  stipulation  .  1019 
Deduction  of  one-half  per  cent  .  1024 
Paying  premium  into  Court   .     .   1026 


When  the  amount  of   indemnity  which   the   assured  is  ^ 

entitled  to  receive,  and  the  proportion  of  such  amount  whicli  it 

each  underwriter  is  liable  to  pay  on  the  sum  by  him  sub-  y^ 

scribed,  has  been  settled  and  ascertained,  an  indorsement  is   ~ 

V 
made  on   the   policy,  generally,    in    the  following   or   some  n 

similar  form  : — "  Adjusted  the  loss  on  this  policy  at  £ 

per  cent."     The  policy  thus  indorsed  is  then  taken  round  by 

the  broker  to  the  different  underwriters,   who  respectively 

affix  their  initials  to  the  memorandum,  and  very  frequently, 

at  the  same  time,  strike  a  pen  through  their  su])scription  at 

the  foot  of  the  policy ;  and  the  policy  thus  indorsed  is  said 

to  be  adjusted.     The  loss,  however,  is  not  then  paid ;  but,  l)y 

the  general  usage  of  the  trade,  is  understood  to  be  paya])le 

at  a  month  or  six  weeks  from  that  date.     At  the  end  of  that 

period  the  amount  is  entered  to  the  debit  of  the  underwriter 

in  the  brokers  books,  a  pen   is  drawn  through  liis  initials 

affixed  to  the  memorandum  of  adjustment,  and  the  loss  is 

then  said  to  be  struck  off,  or  settled  in  account.     As  between 

broker  and  underwriter,  it  is  frequently  tlie  ca.se  that  no 

money  even  then  pa^^ses,  the  airiount  being  merely  carried  to 

the  creditor  and  debtor  side  of  their  mutual  accounts,  the 

general  balance  of  which  is   made   up  at  the  en<l  of  i^wvy 
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current  year ;  and  the  excess  of  all  the  losses  in  the  account 
(if  any),  over  the  suras  due  for  premiums  in  the  same 
account,  is  either  then  paid  by  the  underwriter  or  suffered 
to  run  on  as  an  item  to  his  debit  in  the  next  year  s  account 
If  the  balance  is  the  other  way,  or  in  favour  of  the  under- 
writer, the  same  course  is  observed,  mutatis  mutandis. 

As  between  broker  and  underminter,  directly  the  amount 
of  the  loss  is  entered  to  his  debit  in  the  broker's  books,  and 
his  initials  struck  off  the  memorandum  of  adjustment,  the 
account,  in  respect  of  the  policy  so  adjusted,  is  finally  settled. 
But  as  between  underwriter  and  assured,  such  adjustment* 
notwithstanding  the  subscription  of  the  underwriter  to  the 
policy,  and  his  initials  to  the  memorandum  of  adjustment, 
have  both  been  struck  out,  is  no  bar  to  an  action  by  the 
assured  on  the  policy ;  unless  there  be  satisfactory  evidence 
of  express  or  implied  consent  on  his  part  to  be  bound  by 
the  adjustment,  as  conclusive  of  his  claims  under  the  policy. 
Even  then  mere  erasure  of  the  defendant's  subscription  to 
the  policy  (as  distinct  from  his  initials  to  the  memorandum 
of  adjustment)  is  no  proof  of  payment,  but  only  of  settle- 
ment in  account ;  the  general  practice  being,  as  we  have 
just  seen,  to  strike  out  the  signature  to  the  policy,  without 
any  money  passing  at  the  time,  on  the  faith  of  a  future 
settlement  at  the  month's  end* 


Effect  of  adjust- 
ment as  an 
admission  of 
nndenrriter^B 
liability. 


It  formerly  was  a  question  how  far  an  adjustment  thus 
indorsed  on  the  policy  operated  as  an  admission  of  the  under- 
writer's liability.  It  may  now  be  taken,  as  the  fair  result  of 
the  authorities,  that  an  adjustment  is  nothing  more  than  a 
promise  to  pay,  binding  when  justified  by  previous  liability, 
but  neither  necessarily  importing  consideration,  nor  yet  pre- 
cluding the  underwriter,  who  has  not  paid  the  loss,  from  auy 
defence  impeaching  his  liability  under  the  policy,  and  this, 
notwithstanding  he  was  aware,  at  the  time  of  signing  the 
adjustment,  of  the  facts  on  which  the  defence  is  founded. 


1  Adams  v.  Saunders,  4  C.  &  P.  25 ; 
M.  k  Malk.  373. 
This  is  a  brief  regumd  of  the  prac- 


tice, which  is  described  and  considered 
at  greater  length,  ante,  P.  I.  c.  iv. 
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In  the  earliest  case  on  the  subject,  before  Lee,  C.  J.,  the  ^ 
indorsement  on  the  policy  being, — "Adjusted  the  loss  on  t 
this  policy  at  9Sl.  per  cent.,  which  I  agree  to  pay  one  month 
after  date," — the  Chief  Justice  was  of  opinion  that  such  an 
adjustment  was  to  be  considered  as  a  note  of  hand,  and  that 
plaintiff  need  not  enter  into  proof  of  loss.*  And  it  was  after- 
wards ruled,  by  Lord  Kenyon,  that  such  adjustment  may  be 
given  in  evidence  without  a  stamp  ;"  though  without  a  stamp 
it  could  not,  it  seems,  be  sued  on  as  a  promissory  instru- 
ment.' 

Lord  Kenyon,  in  all  the  cases  of  the  kind  that  came  before 
him  at  Nisi  Prius,  uniformly  ruled  that  an  adjustment  was 
not  conclusive  where  it  could  be  shown  to  have  been  made 
under  any  misconception  of  the  law,  or  the  fact.^  Thus,  in 
one  of  these  cases,  he  refused  to  hold  an  adjustment  con- 
clusive where  the  same  witness  who  proved  the  defendant's 
signature  to  the  adjustment  proved  also  that,  soon  after 
signing  it,  doubts  had  arisen  in  the  mind  of  the  under- 
WTitei*s  as  to  the  honesty  of  the  transaction,  and  that  they 
had  called  for  further  proof ;  and  the  plaintiff,  who,  at  the 
trial,  relied  on  the  adjustment  alone  for  the  proof  of  his 
case,  was  nonsuited.*  In  another  case,  his  Lordship  ruled 
the  same  point,  even  though  it  appeared  that,  before  signing 
the  adjustment,  the  underwriter  had  perused  all  the  docu- 
ments and  papers  relating  to  the  loss  which  were  at  that 
time  in  the  possession  of  the  assured,  but  had  not  seen 
another  material  piece  of  evidence  which  came  to  hand  after 
the  adjustment  took  place* 

Lord  Ellenborough  carried  out  to  the  full,  if  indeed  he 
did  not  extend,  the  same  doctrine.  Thus,  in  the  first  case  of 
the  kind  which  came  before  him,  he  allowed  the  defendants, 


*  Hogg  V.  Goulclney,  Beawca,  310  ;  267;  2  Marshall,  Ins.,  644  ;  DeQarron 
1  Park,  Ina.  266;  2  Marshall,  Ins.  642 ;  r.  Galbraith,  1  Park,  Ins.  267  ;  Peake's 
Hewitt  V.  Fiexney,  Beawes,  308.  Add.  Cases,  37;  Christian  v.  Coombe, 

*  Wiebe  v.  Simpson,   Selw.  N.  P.  2  Esp.  489. 

990.  *  De     Garron     v.     Galbraith,    qud 

'  Per  Lord  Ellenborough,  1  Camp.  supra. 

13G.  «  Christian  v.  Coombe,  2  Esp.  489. 

*  Rogers    i'.  May  lor,    1    Park,   Ins. 
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notwithstanding  the  adjustment,  to  oflfer  evidence  of  devia- 
tion, and  that  being  established,  he  nonsuited  the  plaintiff' 
In  the  next  case,  concealment  was  set  up  and  evidence  ad- 
mitted, although  it  appeared  that,  just  before  putting  his 
initials  to  the  adjustment,  the  defendant  had  read  letters 
from  the  captain  giving  a  full  account  of  all  the  circum- 
stances of  the  loss.2  At  the  same  time  the  Lord  Chief 
Justice  pointed  out  the  broad  distinction  that  exists  between 
cases  where  money  is  paid,  and  where  there  is  only  a  promise 
to  pay : — "  If  the  money  has  been  paid  it  cannot  be  recovered 
back  without  proof  of  fraud  ;  but  a  promise  to  pay  vrill  not 
in  general  be  binding  unless  founded  on  a  previous  lia- 
bility. What  is  an  adjustment?  An  admission,  on  the 
supposition  of  the  truth  of  certain  facts  stated,  that  the 
assured  are  entitled  to  recover  on  the  policy.  An  under- 
writer must  make  a  strong  case  after  admitting  his  liability ; 
but,  until  he  has  paid  the  money,  he  is  at  liberty  to  avail 
himself  of  any  defence  which  the  facts  or  the  law  of  the 
case  will  furnish."* 

In  the  next  case,  the  defendant,  before  signing  the  adjust- 
ment, had  read  a  statement,  posted  at  Lloyd's,  that  the  ship 
had  chased  ever3^hing  she  saw,  and  been  subsequently  cap- 
tured, owing  to  the  cowardice  of  the  captain, — and  remarked 
in  reference  to  this  statement,  that,  as  the  captain  was  killed, 
it  was  not  likely  the  ship  was  lost  by  his  cowardice.  Lord 
Ellenborough,  notwithstanding  the  adjustment,  allowed  the 
defendant,  at  the  trial,  to  go  into  evidence  of  deviation  by 
cruising,  his  Lordship  telling  the  jury  that  the  adjustment 
could  not  be  binding  on  the  defendant  unless  the  whole  cir- 
cumstances of  the  case  "  were  all  blazoned  to  him  as  they 
really  were,"  and  desiring  them  to  consider  whether  or  not, 
at  the  time  of  the  adjustment,  his  attention  was  drawn  only 
to  the  manner  in  which  the  ship  was  captured,  and  was  not 
roused  to  the  previous  deviation,  with  which  he  afterwards 
became  acquainted.^    But,  as  Lord  Campbell  in  a  very  able 

1  Sheriff  r.  Potts,  5  Esp.  95.  >  1  Camp.  136. 

'  Herbert  v.   Champion,   1    Camp.  '*  Shepherd  v.   Chewter,    1   Camp. 

133.  274, 275. 
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note  to  this  case  points  out,  if  the  previous  deviation  had 
been  fully  brought  under  the  defendant's  notice,  it  is  difficult 
to  see  how  the  adjustment  should  have  precluded  him  from 
any  just  defence  to  the  action,  in  accordance  with  the  prin- 
ciple laid  down  in  Herbert  v.  Champion,  or  how  greater 
efficacy  can  be  given  to  it  than  merely  to  transfer  the 
burthen  of  proof  from  the  assured  to  the  under\vriter.* 

In  the  most  recent  case  on  the  subject  the  following  is 
the  view  expressed  as  to  the  effect  of  an  adjustment : — 
"  An  adjustment  has  not  the  effect  of  determining  absolutely 
the  amount  due  so  as  to  dispense  with  the  intervention  of  a 
jury  ;  it  is  an  instrument  or  means  by  which  a  jury  may  be 
led  to  the  conclusion  that  the  amount  adjusted  is  the  real 
amount  of  unliquidated  damages  for  which  they  are  to  give 
their  verdict.  It  is. only  a  means  for  enabling  the  jury  to 
fix  the  amount  for  which  the  plaintiff  sues  in  the  shape  of 
unliquidated  damages,  and  not  an  amount  binding  upon  the 
parties  in  all  events."  - 

If,  indeed,  the  defendant  has  actually  paid  the  loss,  with  ^ 
full  knowledge  of  all  the  circumstances,  though  in  ignorance 
of  the  law,  he  is  precluded  from  afterwards  contesting  his 
liability  in  order  to  recover  the  money  back.^  So,  if  a  policy 
be  adjusted  for  a  return  of  premium,  and  the  sum  due  in 
respect  of  such  return  have  been  actually  paid,  under  full 
knowledge  of  all  the  circumstances,  it  is  held  that  the 
assured  cannot  again  resort  to  the  underwriter  on  the  policy.* 
But  where  such  payment  has  been  made  under  a  mistake  of  B 
fact  the  case  is  different ;  as,  where  a  policy  on  a  ship  "  war- 
ranted free  of  capture  in  port,"  was  adjusted  for  a  return  of 
premium,  and  the  premium  was  actually  paid  back  on  receipt 
of  a  letter  stating  the  capture  to  have  taken  place  in  the  port 
of  discharge,  but  it  afterwards  turned  out  that  tins  was  a 
mistake,  and  that  the  capture  had  not  taken  place  in  the 

»  See  I  Camp.  2/5,  note ;  Steel  v,  22  L.  J.  (C.  P.)  220. 

Lacy,  3  T.umt.  285;  Reyucr  r.  Hall,  »  Bilbie  r.  Lurnley,  2  East,  im. 

4  Taunt.  725.  ■•  May  i\  Chiiatie,  Holt'a  N.  P.  07. 

-  Luckie  v.  Biwhby,  13  C.  B.  8G4  ; 
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port  of  discharge  within  the  meaning  of  the  warranty ;  the 
Court  held,  that  the  assured  was  not  precluded  by  the  ad- 
justment or  repayment  of  the  premium  from  recovering  on 
the  policy,  though  the  underwriter's  initials  had  been  struck 
off  fi'om  the  indorsement,  and  his  subscription  from  the  face 
of  the  policy,  for  this  must  be  regarded  as  the  case  of  an 
instrument  destroyed  by  mistake/ 
As  respeetH  a  As  we  have  seen,  if  a  total  loss  have  been  adjusted  and 

Balvage  I068. 

actually  paid,  the  subsequent  recovery  of  the  thing  insured 
undamaged,  and  only  charged  with  a  trifling  sum  as  the 
expense  of  its  recovery,  will  not  entitle  the  underwriter  to 
recover  back  the  money  he  paid  ;  for  the  loss  was  total  at  the 
time  of  the  adjustment,  and  the  money  was  paid  under  no 
misapprehension  of  the  state  of  the  facts  as  they  then 
existed."  The  underwriter,  however,  even  without  abandon- 
ment, is  entitled  to  the  salvage,  after  deducting  the  expense 
of  its  recovery  ;  •  unless  he  have  waived  his  right  thereto,  as 
by  declining  an  offer  to  abandon  and  inducing  the  assured  to 
take  less  than  a  total  loss,  on  condition  of  his  (the  under- 
writer) renouncing  all  benefit  of  future  salvage.* 

If  the  underwriter  have  adjusted  and  paid  a  certain  per- 
centage on  his  subscription,  as  for  a  total  loss,  with  benefit  of 
salvage,  at  a  time  when  the  circumstances  of  the  case  were 
such  as  to  amount  to  a  constructive  total  loss, — e,  g.,  in  case 
of  capture  and  confiscation  of  goods, — ^he  will  not  be  allowed 
to  recover  back  any  part  of  the  money  so  paid,  although,  ulti- 
•  mately,  part  of  the  proceeds  of  the  property  are  restored  to 
the  assured,  under  such  circumstances  of  increased  value,  that 
the  amount  so  received,  added  to  the  money  paid  by  the 
underwriter  on  the  adjustment,  together  exceed  the  whole 
amount  of  the  insurance.* 
Subject  of  action.       Genei'ally  speaking,  the  assured  need  not  sue  specially  on 


>  Reyner  v.  HaU,  4  Taunt  725 :  d  >  Ibid. 

fortiori,  tliifl  would  be  bo  where  only  *  Blauwpot  v.  Da  Costa,  1  Eden, 

the  initialB  were  struck  off  the  adjust-  130;  Brooks  v.  M'DonneU,  1  Toung 

ment,  and  the  subscription  left  ou  the  &  C.  600. 

face  of  the  policy.     Ibid.  »  Tunno  v.  Edwaids,  12  East,  488  ; 

«  Da  Coflta  v.  Firth,  4  Burr.  1966.  Goldsmid  v.  Gillies,  4  Taunt  803. 
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the  adjustment/  although  there  seems  no  doubt  that,  if  pro- 
perly stamped,  he  might  do  so.' 

If,  however,  the  adjustment  be  conditional  in  its  terms, 
and  the  plaintiff  seek  to  recover  upon  it,  he  must  declare 
upon  it  specially.  Thus,  where  an  indorsement  was  made 
on  the  policy  to  the  following  effect : — "  Adjusted  33  per 
cent,  on  account,  on  my  subscription  to  this  policy,  until 
the  account  of  the  proceeds  of  the  goods  can  be  made 
up,  when  a  final  loss  is  to  be  paid  to  the  same  amount 
as  by  the  other  underwriters :  if  the  same  exceed  33  per 
cent,  B.  (the  underwriter)  to  pay  the  excess ;  if  short,  H. 
(the  assured)  to  pay  the  difference :  '*  the  Court  held  that 
this  was  clearly  a  conditional  adjustment,  in  respect  of  which 
the  plaintiff  could  not  recover,  without  showing,  at  all  events, 
that  they  had  made  up  and  delivered  an  account  of  the 
proceeds.^  In  the  same  case  the  Court  also  held,  what, 
indeed,  appears  too  clear  to  admit  of  a  moment*s  doubt, 
that  the  adjustment  of  the  policy  for  a  larger  amount  (64 
per  cent.)  by  the  other  underwriters,  could  not  bind  the 
defendant* 

Although  an  adjustment  may,  on  the  face  of  it,  appear 
absolute,  parol  evidence  is  admissible  to  show  that,  by 
previous  agreement,  it  was  to  be  regarded  as  conditional. 
Thus,  where  the  policy  had  indorsed  on  it  this  memorandum 
— "  Settled  a  particular  average  loss,  of  54^.  10s.  llcZ.  per 
cent.,"  the  Court  held  parol  evidence  admissible,  to  show  that, 
by  a  previous  arrangement,  it  was  verbally  agreed,  between 
plaintiff  and  defendant,  that  if  the  other  underwriters  paid  a 
less  sum,  the  surplus  should  be  repaid.* 

At  common  law,  an  adjustment  to  pay  in  a  certain  time  I 
(as  "adjusted  a  loss  of — L  per  cent  on  this  policy,  payable 
in  a  month  ")  did  not  entitle  the  assured  to  interest  from  the 
expiration  of  that  time.*^     Now,  however,  it  should  seem  that 


>  Per  Lord  Kenyon   in   Rogers  r.  563;  8  Taunt.  119. 

Maylor.  1  Park,  In/?   267.  *  Ibid. 

'  Per  Lord  Ellenborough  in  Herbert  *  Rus.■^oll  r.  Dunskey,  6  Moore,  233. 

r.  Champion,  1  Camp   13d.  *  Hubbard  v.  Jackson,  2  Marsh.  ln«. 

'  Gammon   v.    Beverley,   1    Moore,  647. 
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interest  would  be  recoverable  on  the  sum  specified  in  such  an 
adjustment,  under  the  3  &  4  Will.  4,  c.  42,  s.  28,  as  upon  a 
debt  or  sum  certain,  payable  by  virtue  of  a  written  instru- 
ment at  a  certain  time  ;  or  else,  at  all  events,  the  case  would 
come  within  the  twenty-ninth  clause,  allowing  the  jury  to 
give  damages,  in  the  nature  of  interest,  in  all  actions  ou 
policies  of  assurance  made  after  the  passing  of  the  act.' 


Adjustment  of  In  cases  of  abandonment  the  assured,  as  we  have  seen, 

Bavage  owea.       j^  entitled  to  the  whole  amount  of  the  insuiunce,  and  the 

underwriter,  on  payment  of  such  amount,  is  entitled  to  the 
net  proceeds  of  whatever  may  be  saved, — in  other  words,  to 
the  salvage,  after  deducting  the  expense  of  saving  and  re- 
covering it.  We  have  also  seen  that,  even  where  no  aban- 
donment has  been  made,  he  is  equally,  on  payment  of  a  total 
loss,  entitled  to  the  net  salvage  that  may  ultimately  come 
to  hand.  In  the  fii*st  case,  the  loss  is  frequently  called  a 
salvage  loss  with,  and  in  the  latter,  a  salvage  loss  without, 
abandonment.  The  only  diflference  between  the  two  cases 
is,  that,  in  the  former,  the  underwriters  generally  at  once 
pay  the  whole  amount  insured,  and  the  salvage  is  thereupon 
transferred  to  them,  and  its  net  proceeds  divided  amongst 
them,  in  proportion  to  their  several  interests,  in  the  manner 
already  stated ;  in  the  latter  case,  the  underwriters  usually 
agree,  in  the  first  instance,  to  a  payment  on  account,  of  a 
sum  which  is  calculated  as  the  probable  diflference  between 
the  amount  insured  and  the  net  value  of  the  salvage :  should 
this  amount  prove  less  than  the  real  diflference,  they  pay  the 
balance  of  the  loss  after  it  is  finally  settled ;  if  more,  the 
assured  repays  the  excess.' 
Loss  on  goods  This   mode   of   adjustment  is,   generally  speaking,   only 

at  intermediate     adapted  to  cases  of  total  loss,  either  constructive  or  absolute : 
^^'  there  is,  however,  one  case  of  partial  or  average  loss  to  which, 

'  8  &  4  Will  4,0.  42,  ss.  28,  29.  119 ;  RuaseU  v.   Dunskey,  6  Moore, 

*  For    examples,   see    Gammon   v.       283. 
BeYerley,   1    Moore,   563;    8   Taunt. 


CHAP.  IX.]  LOSSES   IMPROPERLY   PAID. 

in  practice,  it  is  fretiuently  and  properly  applied — and  that  is, 
where,  by  the  perils  of  the  sea,  the  ship  is  disabled  and  pre- 
vented from  proceeding  on  her  voyage  at  some  place  short  of 
her  port  of  destination,  and  the  cargo,  or  that  part  of  it  which 
is  saved,  in  order  to  prevent  further  deterioration,  is  necessarily 
sold  at  the  place  of  the  disaster :  in  such  cases  the  loss  is,  in 
practice,  almost  always  adjusted  as  a  salvage  loss,  i.e.,  each 
underwriter  either  at  once  pays  the  whole  amount  of  his 
subscription,  and  takes  his  proportionate  share  of  the  net 
proceeds  of  the  sale,  after  deducting  all  necessary  expenses ; 
or  he  pays  the  difference  between  such  share  and  the  amount 
by  him  subscribed.*  In  one  case,  where  a  ship,  with  a 
cargo  of  indigo  just  loaded  on  board,  was  upset  and  sunk  in 
her  port  of  loading,  and  the  indigoes,  having  been  got  out  of 
her,  were  sold  by  auction  there,  at  a  loss  of  71  per  cent,  on 
their  cost  price  on  board,  the  Court  held,  that  the  true  prin- 
ciple of  adjustment  was  to  settle  this  as  a  total  loss,  with 
benefit  of  salvage,  i.e.,  to  calculate  the  loss  according  to  the 
difference  between  the  invoice  price  of  the  indigo  at  its  port 
of  loading  and  the  sum  it  fetclied  as  sold  there  in  its  damaged 
state ;  and  the  loss  having  been  adjusted  by  an  arbitrator  on 
this  principle,  the  Court  refused  to  set  aside  his  award,  al- 
though it  appeared  that  the  indii^o,  after  the  sale,  had  been 
dried  and  sent  on  by  other  sliips  to  London  (its  port  of  des- 
tination), where  it  realised  nearly  as  much  as  though  it  had 
received  no  injury  whatever.* 


If,  after  a  loss  has  been  paid,  the  underwriter  discovers  B 
that  there  Wiis  fraud,  misrepresentation,  or  concealment  in 
the  original  contract,  or  that  there  were  circumstances  at- 
tending  the  loss,  which,  if  known  at  the  time,  would  have 
sustained  a  refusal  to  pay,  he  may  maintain  an  action  for 
money  received  against  the  assured,  or  tlie  broker  who  htis 


»  Stevens    on     Avei-age,     79  —  81;  •  Hardy  r.  Inues,  G  Moore,  574. 

Benecke,  Pr.  of  Indem.  44'2— 447. 
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effected  the  policy,  to  recover  back  the  sum  so  paid.  Such 
payment  is  familiarly  termed  in  insurance  law  a  foul  loss.  The 
action  in  such  case  cannot  be  sustained  against  the  broker  if 
the  latter  have  actually  paid  over  the  loss  to  the  assured; 
in  that  case  it  should  be  brought  against  the  latter.  If,  how- 
ever, the  broker  has  merely  passed  the  loss  in  account  with 
his  principal,  this  is  no  answer  to  the  action,^  unless  there 
have  been  subsequently  such  settlements  in  account  as  are 
tantamount  to  payment." 

Payments  made  with  full  knowledge  of  all  the  facts  cannot, 
as  we  have  seen,  be  recovered  back,"  nor  can  they  if  mis- 
takenly made  under  compulsion  of  legal  process  ;*  unless^ 
indeed,  there  have  been  such  fraud  as  when  afterwards  dis- 
covered enables  the  insurer  to  vacate  the  judgment  or  set 
aside  the  process  of  the  Court 


Recovery  of 
salvage  with* 
held. 


If,  after  payment  of  a  total  loss,  the  salvage  or  proceeds  of 
its  sale  be  withheld  from  the  underwriter,  he  may  bring  an 
action  for  money  received  against  the  assured,*  and  recover, 
unless  by  his  own  act  at  the  time  of  settling  the  loss  (as  by 
paying  less  than  the  whole  amount  of  insurance  in  full  of 
all  demands),  he  have  waived  his  claim  to  the  salvage.' 


Retarn  of 
preiuiam. 


Money  received  upon  a  consideration  which,  from  any 
cause,  except  the  fraud  of  the  party  paying  it,  happens 
wholly  to  fail,  is,  thereupon,  money  held  to  the  use  of  him 
that  paid  it.  The  premium  in  Marine  Insurance  is  a  sum  of 
money  paid  by  the  assured  to  the  underwriter  in  considera- 
tion of  his  taking  upon  himself  the  risk  of  a  sea-ventura 


1  BuUer  v.  Harrison,  2  Cowp.  565; 
and  see  the  principle  of  law  developed 
in  the  case  of  Cox  v.  Prentice,  8  M.  & 
SeL  844. 

*  HoUand  v.  Russell,  1  B.  &  S.  424  : 
4  id.  14. 

s  Bilbie  v.  Lumley,  2  East.  469 ; 
and  note  to  Shepherd  v.  Chewter,  4 


Camp.  274. 

*  Marriot  v.  Hampton,  7  T.  R.  269, 
overruling  Moses  v.  Mac&rlane,  8 
Burr.  1005,  and  Livesay  v.  Rider, 
cited  7  T.  R.  269. 

»  Rous  V.  Salvador,  8  Bing.  N.  Q.  2SS. 

*  Brooks  V.  M'Donnell,  1  Y.  ft  Coll. 
520. 
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"  There  are,  therefore,  two  oreueral  rules,"  as  Lord  Mans-  Where  the  risk 

^  ^  ^  .       has  not  been 

field  expresses  it,  "  applicable  to  this  question  :  the  first  is,  begun,  the 
that  where  the  risk  has  not  been  begun,  whether  this  be  reTurnable. 
owing  to  the  fault,  pleasure,  or  will,  of  the  assured,  or  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy 
of  insurance   is  a  contract  of  indemnity  ;   the  underwriter 
receives  a  premium  for  running  the  risk  of  indemnifying  the 
assured,  and,  to  whatever  cause  it  may  be  owing,  if  he  do 
not  in  fact  run  the  risk,  the  consideration  for  which  the 
premium  was  put  into  his   hands,  fails,  and   therefore,  he 
ought  to  return  it.     Another  rule  is,  that  if  an  entire  risk   But  where  an 
has  once  commenced,  there   shall   be   no  apportionment  or  once  com- 
return  of  premium  afterwards  ;  for  though  the  premium  is  pjof'rrii.nable 
estimated  and  the  risk  depends  on  the  nature  and  len<^th   letumufpre- 

*  ^  mnim  is  to  be 

of  the  voyage,  yet,  if  it  was  commenced,  though  it  be  only  made. 
for  twenty-four  hours,  or  less,  the  risk  is  run  ;  the  contract 
is  for  the  entire  risk,  and  no  part  of  the  consideration  shall 
be  returned."* 

In  the  application,  however,  of  these  principles,  much 
nicety  of  discrimination  has  been  shown  by  the  English 
Courts,  especially  in  determining  whether,  in  the  particular 
case,  there  has  been  an  inception  of  an  entire  risk  under 
the  policy,  or  whether  the  risk  insured,  and,  consequently, 
the  premium,  be  apportionable. 


In  case  the  risk  has  had  no  inception,  whatever  have  been  l»  case  the  risk 

has  never 

the  cause,  even  the  neglect  or  fault  of  the  assured  himself,  pro-  commeactd. 
vided  it  be  not  his  actual  fraud,  the  premium  is  by  law  to  be 
returned.     The  general  law  maritime  agrees  with  our  own  on 
this  point,  and  is  based  on  the  same  principles.^ 

In  the  followinfij  cases,  the  inquiry  was  whether  there  were  Apportionment 

.  ,  .  .  in  case  of 

not  several  distinct  risks,  in  order  to  apportion  the  return  of  several  risks. 
premium  to  such  as  had  not  commenced. 

*  Per  Lord  Mansfield,  Tjrie  r.  is  methodically  arranged :  for  the 
Fletcher,  2  Cowp.  666.  French  law,   Bee   Ord.  de  la  Marine, 

•  8ee  2  Fmerigon,  c.  xvi.  s.  1,  p.  liv  iii.  tit.  vi.,  art  37;  Co.  de  Com. 
186,  where,  as  usual,  all  the  learning  art.  349.  See  also  4  Bouky-Paty, 
that  could  be  collected  on  the  subject  Droit  Mar.  p.  6. 
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8t6TeiiBon  r.  In  the  first  reported  case  of  the  kind  a  ship  was  insured, 

"  lost  or  not  lost,  at  and  from  London  to  Halifax,  warranted 
to  depart  with  convoy  from  Portsmouth  for  the  voyage  ;"  but 
before  the  ship  reached  Portsmouth,  the  convoy  was  gone. 
The  underwriters  refusing  either  to  make  the  long  insurance, 
or  to  return  part  of  the  premium,  an  action  was  brought  to 
recover  back  a  proportionable  part  of  the  premium  for  the 
voyage  from  Portsmouth  to  Halifax.  The  jury  found  that  it 
was  usual  for  the  underwriters  to  return  part,  and  the  Court 
held  the  assured  entitled  to  a  rateable  return  as  claimed.^ 

Meyer  v.  Greg-         In  the  next  case  of  the  same  kind  a  ship,  insured  "  at  and 

*""*  from  Jamaica  to  Liverpool,  warranted  to  sail  on  or  before  the 

1st  of  August,"  did  not  sail  till  the  1st  of  September,  so  that 
by  this  breach  of  warranty,  the  policy  became  invalid.  A 
return  of  premium  was  claimed  on  the  ground  that  the  risk 
was  divisible ;  but  in  the  absence  of  any  proof  of  usage  to 
that  effect,  the  Court  held  there  could  be  no  apportion- 
ment.' 

Gmie  V.  Macbdl       A  ship,  insured  **  at  and  from  any  port  or  ports  in  Jamaica 

to  London,  following  and  commencing  from  her  first  arrival 
there,  warranted  to  sail  with  convoy  for  the  voyage  from  the 
place  of  rendezvous,"  did  not  sail  with  convoy  from  the  ren- 
dezvous ;  so  that  the  warranty  was  broken,  and  the  under- 
writers were  off  the  risk,  at  all  events  from  the  time  of 
sailing.  But  some  evidence  being  given  of  an  usage  in  such 
cases  to  apportion  the  premium,  the  jury  thought  that  one 
half  per  cent,  for  the  risk  in  port  at  Jamaica  should  be 
retained,  and  the  residue  for  the  risk  from  Jamaica  to  London 
I  e turned ;  and  Lord  Mansfield  was  of  the  same  opinion,  re- 
marking, "  That  wherever  there  is  a  contingency  in  the  voyage, 
the  risk  may  be  divided,  and  that  the  reason  why,  in  such 


•   1  SteTenson  v.  Snow,  8  Burr.  1287;  *  Meyer  v.  Qregson,  8  Doug.  402; 

1  W.  BL  818.     Lord  Mansfield  after-  2  Park,  Ins.  796 ;  2  Marshall,  Ins.  6<^. 

wards,  on  two  oocaaions,  referred  to  BuUer,  J.,  in  Long  r.  Allen,  4  Doug. 

this  deci»<ion,  as  based  on  the  fact  of  278 ;  2  Marshall,  Ina.  669,  mys,  **  lo 

there  being  two  voyages  comprised  in  Meyer    c.    Qregson    no     usage    was 

the  policy ;    2  Doug.  789 ;  2   Cowp.  found.' 
0G9. 


ft 
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cases,  there  are  not  two  policies,  is  that  the  risk  'at*  is  capable 
of  exact  computation."  ^ 

In  the  next  case,  goods  were  insured  "  at  and  from  Jamaica  L 
to  London,  warranted  to  depart  with  convoy  for  the  voyage, 
and  to  sail  on  or  before  the  1st  of  August,"  &c.  ;  the  ship 
sailed  before  the  1st,  but  without  convoy ;  and  the  assured 
brought  his  action  for  a  return  of  premium  in  respect  of  the 
voyage  from  Jamaica  to  London.  The  jury  found  for  the 
plaintiff,  and  also  "  that  it  was  the  constant  and  invariable 
usage  in  insurances  at  and  from  Jamaica  to  London,  war- 
ranted to  depart  with  convoy,  or  to  sail  on  or  before  a  certain 
day,  to  return  the  premium,  deducting  half  per  cent.,  if  the 
ship  sailed  without  convoy  or  after  the  day  prescribed  ;"  and 
this  verdict  was  left  undisturbed  by  the  Court.^ 


If  the  risk   be  entire  and  indivisible,  and  has  once  com-  5 

ri 

menced,  for  instance,  by  the  ship  getting  under  way,  the 
premium  is  acquired,  though  she  may  return  the  next  instant 
and  wholly  abandon  the  voyage.  Or,  where  the  insurance  M 
is  "  at  and  from,"  if  the  risk  be  entire,  there  can  be  no  return 
of  premium,  though  the  ship  may  be  lost  while  at  the  port 
waiting  to  take  in  a  cargo.'* 

A  ship  insured  "at  and  from  "  a  port,  sailed  on  her  voyage  A 
and  w^as  lost.     It  afterwards  appeared  that  she  was  not  sea- 
worthy for  the  voyage  when  she  sailed,  although  sufficiently 
so  for  lying  "at"  the  port;  but  the  Court  held  that  there 
could  be  no  return  of  premium." 

On  the  same  principle,  <as  deviation  does  not  avoid   the  I 
policy  ab  inUio,  but  only  discharges  the  underwriter  from 
the  time  the  ship  leaves  the  course,  the  a.ssured  is  not  entitled 
to  a  return  of  premium  for  the  subsequent  portion  of  the 
voyage  if  the  risk  be  entire.^ 

I  Gale  V.  Machell,  2  Marshall,  Ins.  and  2  Marshall,  Ins.  666,  note  (a). 

667  ;  2  Park,  Ins.  797.  *  Moeen  r.  Pratt,  4  Camp.  296. 

*  Long  t>.  Allen,   4  Doug,  276;  2  *  Aunen    v.    Woodman,    3   Taunt. 

Park,  Ins.  797  ;  2  Marshall,  Ins.  668.  299. 

Buller,  J.,  entirely  rests  this  case  also  ^  Hogg  r.  Homer,  2  Park,  Ins.  782; 

on  the  ground  of  usage.     See  S.  P.^  Tait  v.  Levi,  14  East,  481. 
llothwell  r.   Cooke,  1  B.  &   P.   172; 
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Whether  the 
risk  be  entire. 


Bermon  v. 
)^'ood  bridge. 


In  the  United 

States. 


Tlie  only  difficulty,  then,  is  in  ascertaining  when  the  risk 
shall  be  regarded  as  entire  and  indivisible  ;  and  with  regard 
to  this  an  important  test  is,  its  being  insured  for  one  entire 
premium. 

Where  the  policy  is  on  time,  and  the  insurance  for  a  speci- 
fied term  at  one  entire  premium,  there  can  be  no  doubt ;  in 
such  cases,  if  the  risk  have  once  commenced,  though  an  event 
may  happen  immediately  afterwards  which  determines  the 
contract,  there  shall  be  no  return  of  premium.'  And  if  a 
gross  sum  be  given  as  premium,  it  makes  no  difference  that 
it  is  expressed  in  the  policy  to  be,  at  so  much  per  cent  per 
month ;  for  this  shall  be  deemed  only  a  mode  of  computing 
the  gross  sum,  and  does  not  make  the  contract  a  monthly 
insurance.' 

A  ship  was  insured  "  at  and  from  Honfleur  to  the  coast  of 
Angola ;  diu-ing  her  stay  and  trade  there,  and  at  and  from 
thence  to  her  port  or  ports  of  discharge  to  St  Domingo,  and 
at  and  from  St.  Domingo  back  again  to  Honfleur,"  at  a  pre- 
mium of  eleven  per  cent.  The  ship,  in  sailing  from  Angola 
to  St.  Domingo,  was  guilty  of  a  deviation,  which  discharged 
the  underwriters  from  that  time,  and  was  lost  on  her  passage 
home  from  St.  Domingo  to  Honfleur.  The  Court,  considering 
that  the  premium  was  estimated  at  one  entire  sum  for  the 
whole,  and  also  that  there  was  no  where  any  contingency  at 
any  period,  out  or  home,  mentioned  in  the  policy  which,  hap- 
pening or  not,  was  to  put  an  end  to  the  insurance,  held  that 
the  whole  was  one  entire  risk,  and,  therefore,  that,  as  it  had 
once  begun,  the  whole  premium  was  due.' 

The  general  result  of  all  the  above  cases  seems  t.o  be,  that 
where  no  usage  is  proved  to  the  contrary,  an  entire  pre- 
mium cannot  be  divided  and  apportioned  unless  the  risks  are 
divided  in  the  policy  in  such  a  manner  as  to  show  that  the 
parties  had  distinct  risks  in  contemplation  ;  and  the  law, 
as  to  this  point,  seems  to  be  the  same  in  the  United  States.* 


'  Tyrie  v.  Fletcher,  2  Cowp.  666. 
s  Lorndoe  v    Thomlinson,  2  Doug. 
5S5, 
*  Bermon  r.  Woodbridge,  2  Doug. 


781. 

^  Donath  v.  Ins.  Co.  of  North  Ame- 
rioA,  4  Dall  468;  cited  2  PhiUipe* 
Ins.  DO.  1884. 
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In  France  the  law,  as  fixed  by  the  35Gth  Article  of  the  La^  »n  Prance. 
Code  de  Commerce,  is,  that,  on  an  insurance  on  goods  for  the 
round  voyage,  out  and  home,  if  no  homeward  cargo  is  in  fact 
loaded  on  board,  the  underwriter  shall  only  retain  two-thirds 
of  the  premium,  unless  there  be  a  stipulation  to  the  contrary.' 
Boulay-Paty,  admitting  the  law  to  be  as  thus  fixed  by  the 
Code,  yet  contends,  and  apparently  with  very  good  reason, 
that  such  a  provision,  in  causes  where  the  outward  and  home- 
ward passages  together  make  one  entire  risk  insured  at  one 
entire  premium,  is  opposed  to  sound  principle,  and  must  be 
regarded  as  an  anomalous  exception  to  the  general  rules  of 
Maritime  Law  on  this  subject.' 


The  premium  may  be  recovered  back  if  there  has  been  an  In  case  of  ilie- 
entire  failure  of  consideration  ;  but  if  the  consideration  be  ^q  I'mk.^^ 
illegal,  for  example  a  wager  policy,  or  a  policy  to  cover  illicit 
or  prohibited  trading,  the  law  is  different.  In  this  case  the 
general  maximy in  jxtri  delicto  poticn^efit  amditio poss^Ulentis, 
becomes  applicable,  subject  however  to  a  distinction  pointed 
out  by  BuUer,  J.,  and  ever  since  observed,  between  contracts 
executed  and  executory.^  When  the  risk  is  ended,  the  pre- 
mium cannot  be  recovered  back,  notwithstanding  the  policy 
was  in  form  or  purpose  illegal.*  This  is  the  usual  instance  of 
an  executed  contract  furnished  by  the  cases  upon  this  subject 
in  marine  insurance.  But,  contrary  to  the  opinion  of  Mr. 
Amould,  who  gives  this  as  the  only  instance,  it  rather  seems 
that  as  affecting  the  right  to  a  return  of  premium  the  con- 
tract is  executed  from  the  moment  the  risk  begins,  as  in  cases 
where  no  illegality  exists,  so  in  those  in  which  it  does. 

Where   the   risk   has   commenced   and    the   event  taken  Ifthe  risk  has 
place,  the  application  of  the  general  principle  has  never  been 
doubted.     Thus,  where  the  risk  had  commenced  and  a  loss 


>  Co.  de  Com  art.  356.  M'Kinnell  v.  Robinson,  3   M.  &  W. 

»  4  Boulay-  E^aty,  Droit  ifar.  97—1 00.  434. 

'  Lowry  r.  Bourdieu,  2  Dong.  468  ;  *  Lowry  v.  Bourdieu,  Bupra  ;  Andr^ 

Tappenden  r.  RandaU,  2  B.  &  P.  467  ;  v,  Fletcher,  3  T.  R.  266. 
Aubert    v,    Walah^    3    Taunt.    276; 

8  T 
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by  capture  taken  place,  under  a  policy  void  as  being  a  re- 
insurance within  the  19  Geo.  2,  c.  37,  R.  4,  the  Court  of 
King's  Bench  decided  that  there  could  be  no  return  of  pre- 
mium.' So,  where  it  appeared  that  the  policy  had  been 
eflfected  in  this  country  to  cover  a  trading  with  Holland, 
then  in  a  state  of  war  with  Great  Britain,  and  a  return  of 
premium  was  claimed  after  the  risk  had  been  run  and  a 
loss  by  capture  taken  place,  the  same  Court  held,  on  the 
same  principle,  that  no  return  could  be  made.' 
Tgnorauce  of  Uw       On  the  same  ground  it  is  held,  that  no  return  can  be  claimed 

no  excuse.  ,  ,       , 

in  respect  of  a  policy  intended  to  cover  a  trade  carried  on  in 
contravention  of  our  navigation  laws ;  and  this,  though  the 
assured  be  a  foreigner,  for  that  fact  will  not  excuse  his  ignorance 
of  the  trade  laws  of  the  country  with  which  he  effects  insurances 
Ignonmce  of  the  ^^^  engages  in  commerce."  It  is  otherwise,  however,  where 
fact  IB.  ^jjg  policy  is  effected  in  ignorance  of  the  facts  ;  thus,  where 

the  agent  of  a  foreigner  effected  an  insurance  in  this  countiy 
after  hostilities  had  been  actually  declared  against  Great 
Britain  by  the  foreign  government  of  which  the  assured  was 
a  subject,  but  without  any  knowledge  of  that  circumstance 
on  the  part  of  the  agent,  or  any  possibility  of  knowing  it  at 
the  time  of  effecting  the  policy ;  the  Court  held,  that^  under 
these  circumstances,  the  premium  should  be  recovered  back, 
for  the  plaintiffs  had  paid  for  an  insurance,  from  which,  with- 
out any  fault  imputable  to  themselves,  they  could  never 
derive  any  benefit* 

So,  where  a  licence,  necessary  to  legalise  the  voyage,  was — 
without  the  fault  or  knowledge  of  the  assured,  and  contraiy 
to  the  opinion  and  expectation  which  he  might  reasonably 
entertain — not  procured  till  after  the  ship  had  sailed  ;  this 
was  held  to  fall  within  the  same  principle  as  the  case  la.st 
cited,  and  the  plaintiff  was  allowed  a  return  of  premium.' 
Where,  however,  the  want  of  the  licence  at  the  time  of 


«  Andi^  r.  Fletcher,  S  T.  R  266.  •  Henry  v.  Staniforth,  4  Cnmp.  270; 

s  Vandyck  v.  Hewitt,  1  East,  96.  S.C.,m  Hentig  v.  Staniforth,  5  M.  k 

s  Morck  V.  Abel,  8  B.  &  P.  35 ;  5.  P.  8el.  122.     See  also  Siffken  v.  Allnutt, 

Lubbock  V.  Potts,  7  East,  449.  1  M.  &  SeL  89. 
*  Oom  r.  Bruce,  12  East,  225. 
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sailing  was  a  fact  within  the  knowledge  of  the  assured,  it 
was  held,  that  he  could  claim  no  return  of  premium,  though 
the  licence  was  procured  as  soon  as  possible -after  the  ship 
sailed.* 

Yet  illegality  of  contract  is  no  defence,  except  for  a  prin-  111 
cipal ;  a  mere  agent  cannot  stop  the  money  and  set  up  this 
as  a  bar  to  the  action.'  When,  therefore,  a  loss,  notwith- 
standing the  illegality  of  the  transaction,  was  paid  by  the 
underwriter  to  the  broker  of  the  assured  this  defence  failed 
him  in  an  action  by  his  principal  to  recover  the  money.* 


hi 


Hi 
m 


If,  however,  the  contract  be  still  executory,  that  is,  if  the  If 
policy  have  never  attached,  it  is  now  established  law,  after 
much  expression  of  regret  by  learned  judges  over  this  devia- 
tion, that  any  money  paid  under  it,  such  as  premium  in  the 
case  of  insurance,  may  be  recovered  back."  But  it  seems  to  be 
a  condition  to  the  right  of  action  for  this  end  that  before 
writ  issued  the  assured  shall,  by  formal  notice  to  the  under- 
writer, have  renounced  his  contract.  When,  therefore,  a 
policy  was  eflfected  on  goods  by  The  Audaz  (a  Spanish  ship), 
or  any  other  ship  or  ships,  with  the  intention  of  covering  an 
illegal  shipment  of  cotton  for  Liverpool  from  New  Orleans, 
a  port  of  the  United  States,  then  at  war  with  this  countiy, 
but  no  shipment  was  ever  made  or  other  thing  happened 
within  the  scope  of  the  policy  to  make  the  risk  attach  ;  and 
the  assured  brought  an  action  to  recover  back  the  premium 
on  the  ground  of  the  illegality  of  the  contract;  the  Court  held 
that  he  could  not  recover,  because  he  had  not  renounced  the 
contract  by  notice  to  the  underwriter  before  action  brought.' 


It  never  has   been  doubted,  and,  indeed,  on  principle,  is  I' 
abundantly  clear,  that  the  premium  must  be  returned,  when- 

»  Cowie  V.  Barber,  5  M.  &  Sel.  16.  *  Tappenden  v.  Rantlall,  2  B.  &  P. 

'  Tennaut  a.  Elliot,  1   B.  &  P.  3 ;  467  ;  Aubert  r.  Walsh,  3  Taunt.  276. 

Farmer  v.  Russell,  ibid,  296 ;  Bousfield  ^  Palyart  y,  Leckie,   6  M.   &  Sel. 

r.  Wilaon,  16  L.  J.  (Ex.)  44.  290. 

*  Tennant  v.  Elliot,  tupra, 

3  T  2 
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on  the  pari  of 
the  inaarer — 


ever  the  policy  is  rendered  void  by  the  fraud  of  the  under- 
wiiter.  As,  if  an  insurance  be  made  on  a  certain  voyage 
"  lost  or  not  lost,"  when  the  underwriter,  at  the  time  he  sub- 
scribes the  policy,  privately  knows  that  the  ship  has  arrived 
safe,  he  will  be  bound  to  restore  the  premium.*  So,  if  the 
contract  be  void  by  the  positive  misrepresentation  of  the 
underwriter,  the  assured  may  recover  back  the  premium  f 
though  a  mere  statement  of  the  underwriter  s  belief  or  ex- 
pectation would  not  entitle  him  to  do  so.' 


on  the  part  of 
the  assured. 


For  some  time,  however,  it  was  a  subject  of  very  fluctuating 
decision  in  our  English  Courts,  whether  the  assured  was  or 
was  not  entitled  to  a  return  of  premium  where  the  contract 
was  rendered  void  ah  initio  by  his  own  fraud.*  The  point, 
however,  agreeably  to  truer  notions  of  justice  and  good  poUcy, 
is  now  clearly  established  in  our  English  jurisprudence,  that 
wherever  the  contract  is  avoided  by  gross  and  actual  fruud  on 
the  part  of  the  assured,  whether  committed  by  himself  or  his 
agent,  there  shall  be  no  return  of  premium.* 


It  must  be 
actual  fraud  of 
the  assured. 


There  must,  however,  be  actual  fraud  on  the  part  of  the 
assured,  or  his  agents,  thus  to  preclude  him  from  recovering 
back  the  premium ;  a  mere  misrepresentation  made  withoat 
actual  fraud  (i.  6.,  wilful  intention  to  deceive)  does  not  dis- 
entitle the  assured  to  a  return  of  premium.  "  Where  there 
is  fraud,**  says  Gibbs,  C.  J.,  "  there  is  no  return  of  premium, 
but,  upon  a  mere  misrepresentation  without  fraud,  where  the 
risk  never  attached,  there  must  be  a  return  of  premium."  * 


1  Lord    Mansfield    in    Carter    v. 
Boehm,  3  Burr.  1909. 
>  DuffeU  V.  Wilson,  1  Camp.  401. 

*  PawBon  V.  Watson,  2  Cowp.  787; 
Barber  v.  Fletcher,  1  Dougl.  805. 

*  See  the  cases  of  Whittingham  v, 
ThomburKh,  2  Vernon,  206 ;  Da  Costa 
V.  Scanderet,  2  P.  W.  170 ;  WiLron  v. 
Ducket,  3  Burr.  1361.  The  two  first 
at  Chancery,  and  the  last  at  Common 
Law  before  Lord  Mansfield,  are  in 
favour  of  allowing  the  return  even  in 


cases  of  gross  fraud. 

*  Tyler  v.  Home,  2  Marshall,  Ins. 
661;  Chapman  v.  Fraser,  ibid.  In 
Tyler  v.  Home  the  fraud  was  yery 
gross,  for  the  assured  had  instnictad 
his  broker  to  effect  the  policy  after 
receiving  private  information  of  the 
loss  of  the  ship. 

*  Feise  v,  Parkinson,  4  Taunt  639 ; 
accord.  Anderson  v.  Thornton,  8  Ezch. 
420. 
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In  the  same  way,  where  the  contract  is  avoided,  ab  initiOy  In  case  the 
by  the  fault  of  the  assured  (under  such  circumstances  as  not  void  ab  initio. 
to  imply  actual  fraud)  in  failing  to  comply  with  any  war- 
ranty, either  express  or  implied,  the  assured  will  be  entitled 
to  a  return  of  premium.  Thus,  if  the  shij)  do  not  sail  on 
the  day  prescribed,  or  do  not  depart  with  convoy,  or  be  not 
seaworthy,  and  there  be  no  fraud  on  the  part  of  the  assured, 
he  may  recover  back  the  premium.* 

If  the  policy  is  rendered  void  by  the  act  of  the  assured,  in  Or  by  making 
making  a  material  alteration  in  it   after  subscription,  and  alteration, 
without  consent  of  the  underwiiters,  the  assured  will  not  be 
entitled  to  a  return  of  premium. ** 


We  have  seen  that,  if  the  risk   have   once   commenced,  In  case  of  want 

«  .  .  *  .  0^  interest. 

there  can  be  no  return  of  premium  in  respect  of  its  greater 
or  less  duration  ;  and  the  reason  is  very  plain,  because  the 
degree  of  risk  cannot  be  calculated  by  duration,  i,  e.,  it  may 
be  as  great  in  a  day  as  in  a  month.  It  is  otherwise  with  the 
amount  of  the  insurable  interest  or  value  at  risk,  it  being 
obvious,  that  upon  two  lots  of  property  of  different  values 
exposed  to  the  same  perils  the  degree  of  risk  is  very  different ; 
the  risk,  in  fact  varies  with  the  value. 

Hence,  where  the  assured  has  no  interest  covered  by  the 
policy,  either  because  the  interest  in  respect  of  which  he 
insures  is  only  a  bare  contingency  or  expectation,  and  not  an 
insurable  interest,  or  because  he  effects  an  insurance  on  the 
wrong  ship ;  in  either  case  he   is  entitled  to  a  return  of 


*  2  MarshaU,  Ins,  663.     Numerous  C.  &  P.  7  (warranted  in  port).     In  all 

cases  decide  this   point  incidentally.  tbe^e  ca^es   return  of  premium  was 

Henckle  r.  Royal  Exch.   Ass.  Co.,  1  claimed  and  allowed.     The  rule  has 

Yes,  317  (breach  of  warranty  of  neu-  been  explicitly  recognised  in  the  ju- 

trality);   Allen  v.  Long,  2  Marshall,  risprudence  of  the  United  States;  2 

Ins.  668  (to  sail  with  convoy) ;  Annen  Phillips,  Ins.  no.  1844. 

r.   Woodman,  3   Taunt.  299  (unsea-  ^  Langhorn   v.   Cologan,    4  Taunt, 

worthiness) ;  and  Colby  r.  Hunter,  3  329. 
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premium.  The  rule,  in  fact,  is,  that  if,  through  mistake, 
misinformation,  or  any  other  innocent  cause,  an  insurance  be 
made,  without  any  interest  whatsoever,  the  assured  is  entitled 
to  recover  back  the  whole  premium.* 

Where  captors  acquire,  under  the  Prize  Acts,  a  contingent 
insurable  interest,  liable,  inde^,  to  be  devested  by  subse- 
quent sentence  of  restoration,  and  send  home  their  prize 
imder  an  insurance  on  their  own  account,  after  which,  upon 
arrival,  she  is  by  sentence  of  the  Court  of  Admiralty,  restored 
to  her  owners,  it  is  yet  held,  that,  as  the  risk  on  the  ship 
had  commenced  under  the  policy,  the  assured  could  not 
claim  a  return  of  premiuna.'  Where  they  have  not  even  a 
contingent  insurable  interest,  but  merely  a  bare  expectation 
depending  on  the  bounty  of  the  Crown,  and  after  a  loss  the 
underwriters  avail  themselves  of  the  want  of  interest  to 
defeat  the  claim  on  the  policy,  the  assured  are  entitled  to  a 
return  of  premium,  if  there  be  no  illegality  in  the  voyage, 
nor  fraud  in  effecting  the  insurance.' 


But  the  oontract 
must  be  re- 
Bcinded  without 
delay. 

M*Galloch  9. 
£oyal  Exch. 
Ab8.  Co. 


In  this  case,  after  a  loss,  the  underwriters,  who  resisted 
the  demand,  on  the  ground  that  there  was  no  insurable 
interest,  were  not  allowed  to  retain  the  premium  ;  but  where 
the  ship  had  arrived  safely,  earning  freight.  Lord  Ellen- 
borough  would  not  allow  the  assured  afterwards  to  claim  a 
return  of  premium,  on  the  ground  that  he  had  no  insurable 
interest.  "  The  voyage,"  he  said,  *'  is  performed ;  the  ship 
has  arrived  in  safety ;  the  freight  has  been  earned  and  paid. 
It  strikes  me  as  now  too  late  to  rip  up  the  matter,  and  say 
you  had  no  insurable  interest.  You  might  have  rescinded 
the  contract  before  the  event ;  but  after  that  has  been  deter- 
mined in  favour  of  the  underwriters,  it  does  not  lie  in  your 
mouth  to  tell  them  they  were  never  liable,  and  that  the  pre- 
mium was  a  payment  without  consideration."  * 


'  For  almost  every  position  in  this 
section,  see  the  great  work  of  Emeri- 
gon,  c.  xvi.  Du  Rittoume. 

*  Boehra  v.  BeU,  8  T.  R  154. 

3  Routh  V.  Thoini)son,  11  Kaat,  428. 
See  the   recent  utatutes  relating  to 


Naval  Prim,  repealing  all  former  sta- 
tutes relating  thereto,  27  k  28  Vict. 
CO.  28,  24,  and  25b 

*  M'Culloch  V.  Royal  Exch.  Ass.  Ca, 
3  Camp.  406. 
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So  much  for  cases  turning  on  the  mere  want  of  insurable 
interest :  of  course,  if,  by  mistake,  an  insurance  is  effected  on 
goods  on  board  the  wrong  ship,  &c.,  and  it  turns  out  that  the 
a^ssured  has  no  scintilla  of  interest  at  risk  under  the  policy, 
he  will  be  entitled  to  a  return  of  the  whole  premium,  less  the 
usual  deduction  of  one-half  per  cent.* 


With  regard  to  return  of  premium  for  short  interest,  over-  l^ 
insurance,  and  double  insurance,  the  principle  on  which  the  o^ 
cases  depend  is  simply  this  ; — That  if  the  underwriter  could 
at  any  time,  and  under  any  conceivable  circumstances,  have 
been  called  on  to  pay  the  whole  sum  on  which  he  has 
received  premium,  in  such  case  the  whole  premium  is  earned, 
and  there  shall  be  no  return  ; — if,  on  the  other  hand,  he 
could  never,  in  any  event,  have  thus  been  called  on  to  pay 
the  whole,  but  only  a  part  of  the  amount  of  his  subscription — 
say  a  half  or  a  fourth, — he  ought  not  to  retain  a  larger  pro- 
portion than  one-half  or  one-fourth  of  the  premium,  and 
must  return  the  residue.'^ 

The  cases  in  which  he  may  be  so  called  on  to  make  si 
return  ai'e,  Ist,  where  only  part  of  the  property  specified 
in  the  policy  or  declared  on  it  is  put  on  board,  a  propor- 
tionate return  of  premium  must  be  made  for  short  interest.' 
Where  "  freight "  is  insured  generally,  in  a  valued  policy,  at 
a  gross  sum  on  a  general  or  seeking  ship,  this  must  be  taken 
to  mean  freight  on  a  complete  cargo  ;  and  if,  at  the  time  of 
loss,  there  be  less  than  a  complete  cargo  on  board,  or  con- 
tracted for  and  ready  to  be  shipped,  it  should  seem  that 
there  must  be  a  proportionate  return  of  premium  for  short 
interest.**     So,  in  the   case   of  an   insurance  *'  on  profits," 

»  Martin  v.  Sitwell,  1  Shower,  156.  *  Forbes  v.  Aspinall,  13  E;wt,  323. 

'  Stevens  on  Average,  200,  203 ;  2  The  point  Wiis  not  detennine«.l  in  this 
Marshall,  Ins.  649.  See  this  test  ap-  case,  but  it  appears  to  follow  from  the 
plied  in  Fiak  v.  Maatenuan,  8  M.  &  W.  principles  regulating  return  of  pre- 
165;  and  see  also  2  Magens,  137,  note  mium.  Sec  also  as  to  gootls,  Kick- 
to  no.  634.  uiau  r.  Carstairs,  5  13.  &  Ad.  651. 

'  Stevend  <)n  xVveragc,  204. 
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if  the  profits  on  a  certain  quantity  of  goods  are  insured, 
and  only  part  of  the  goods  be  put  at  risk,  it  has  been 
held  that  the  assured  is  entitled  to  a  rateable  return  of 
premium.' 

Over-Insurance  The  next  case  is,  where  in  an  open  policy  on  goods  or 

freight,  the  sum  insured  {i.e,,  the  aggregate  of  the  different 
subscriptions)  exceeds  the  value  of  the  interest  at  risk, — for 
instance,  if  the  amount  underwritten  be  10002.,  and  the 
insurable  value  of  the  goods  on  board  be  only  500Z.,  it  is 
evident  that  the  underwriters,  in  case  of  loss,  could  only 
have  been  called  upon  to  pay  to  the  extent  of  500Z.,  or  half 
the  sum  insured ;— consequently,  by  the  rule  above  stated, 
there  must  be  a  return  of  half  the  amount  of  the  premium. 
This  is  called  a  return  for  over-insurance. 

Over-iiisQranee         In  valued  policies,  as  we  have  already  seen,  unless  the 
y  va  u    po  cy.   ya^iQatjQu  \yQ  fraudulent,  or  grossly  enormous,  it  will  not  be 

set  aside ;  but  the  assured,  in  case  of  loss,  supposing  the 
whole  of  the  interest  to  which  the  valuation  refers  to  have 
been  then  at  risk,  will  be  entitled  either  to  the  whole  or 
an  aliquot  part  of  the  whole  sum.  As,  therefore,  the  under- 
writers, upon  such  a  policy,  might,  in  the  event  of  a  total 
loss,  have  been  called  upon  to  pay  the  whole  sum  insured, 
they  are  entitled  to  retain  the  whole  premium,  and  no  return 
can  be  made  for  over-insurance,  though  the  sum  in  the  policy 
may  be  double  the  value  of  the  effects  insured." 


insaranoe. 


In  case  of  double       Where,  after  effecting  one  insurance  by  open  policy  on  his 

property,  the  merchant,  ignorant  of  its  real  value,  and  wishing 
to  be  fully  protected,  effects  further  insurances  by  other  similar 
policies,  with  a  different  set  of  underwriters,  the  law  of  this 
country  is  that  he  may  recover  to  the  extent  of  the  insurable 
value  of  the  property  at  risk,  putting  whichever  policies  he 


I'Eyre  v.  Olover,  16  East,  218.  shall,  Ins.  652,  citing  2  Magena,  187, 

>  Stevens  on  Average,  200 ;  2  Mar-     note. 
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pleases  in  suit,  and  leaving  the  underwriters  on  the  different 
policies  to  contribute  rateably  amongst  themselves  to  the  loss.  y 

In  case  of  double  insurance,  he  is  entitled  to  a  rateable  return 
of  premium,  proportioned  to  the  amount  by  which  the  ag- 
gregate sum  insured  in  all  the  policies  exceeds  the  insurable 
value  of  the  property  at  risk. 

It  remains  to  consider  how  the  return  of  premium,  in  such  Apportionment 

^  of  return  of  pre- 

cases  under  open  policies,  is  apportioned  amongst  the  under-  niium  among  the 

.  ,  several  insurers. 

writers  themselves. 

In  the  first  place,  it  is  clear  that,  where  the  over-insurance   On  a  single 

.     ,  .      ,  .  .  .  policy. 

IS  by  a  snigle  policy,  all  the  underwriters  contribute  rateably 
to  the  return  of  premium,  without  regard  to  tlie  date  of  their 
subscriptions  ;  the  rule  being,  as  laid  down  by  Mr.  Marshall, 
that  "  All  the  underwriters  upon  a  policy,  in  which  the  effects 
are  insured  beyond  their  value,  must  bear  any  loss  that  may 
happen,  and  repay  a  part  of  the  premium,  in  proportion  to 
their  respective  subscriptions,  wdthout  regard  to  the  priority 
of  their  dates."* 

It  is  also  stated  by  Emerioron,  as   the   rule   of  the  law  9°  sejerai  poH- 

•^     ^  .  .  ^'^^  0*  ^^  same 

maritime,  and  is  so  considered  in  this  country,  that  several  date, 
policies  effected  on  the  same  date  are  considered  to  form  but 
one  policy ;  and  the  rule,  therefore,  as  to  the  return  of  pre- 
mium in  this  case  is  the  same  as  in  the  last.* 

But  in  case  several  policies  on  the  same  subject  have  been  On  several  poii- 
effected  on  different  dates,  a  distinction  arises  which  Mr.  dates. 
Amould  overlooked,  although  it  was  pointed  out  by  Parke, 
B.,  during  the  argument  in  Fisk  v,  Masterman.'  If  the  risk 
underwritten  was  not  begun  till  after  the  later  policies  were 
executed,  the  difference  of  date  ceases  to  be  of  any  import- 
ance, and  therefore  the  rule  laid  down  by  Mr.  Marshall  and 
supposed  by  Mr.  Amould  to  be  discarded,  applies  :^"  If,  by 
several  policies,  made  without  fraud,  the  sum  insured  exceed 
the  value  of  the  effects,  these  several,  policies  will,  in  effect, 
make  but  one  insurance,  and  will  be  good  to  the  extent  of 

»  2  Marehall,  Ins.  649.  8  M.  &  W.  165. 

*  2  Emerigon,  c.  xvi.  s.  4,  p.  196.  ^  Fisk  v,  Mastermau,  8  M,  &  W. 

See  also  the  case  of  ¥\a)l  v.  Maatorman,      165. 


man. 
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the  interest  of  the  assured :  and,  in  case  of  loss,  all  the 
underwriters  on  the  several  policies  shall  pay  according  to 
their  respective  subscriptions:  and  it  follows  from  thence, 
that  all  the  underwriters  on  the  several  policies  would  1x3 
equally  bound  to  make  a  return  of  premium  for  the  sum 
insured  above  the  value  of  the  effects  in  proportion  to  their 
respective  subscriptions."  * 

If,  however,  of  the  several  policies  effected  on  the  same 
subject  at  different  dates,  the  earlier  have  attached  before 
tlie  later  have  been  underwritten,  the  later  only  are  subject 
to  a  claim  for  return  of  premium  in  case  of  over-insurance, 
because  until  their  execution  the  earlier  sustained  a  risk 
equal  to  the  full  amount  of  their  subscriptions.  This  was 
Fisk  V,  Master-     determined  on  the  following  state  of  facts : — ^A  merchant  in 

New  Orleans  having  shipped  a  large  consignment  of  cottons 
to  a  Liverpool  house,  directed  them  to  effect  an  insurance, 
which  they  immediately  did,  on  the  12th  of  April,  by 
several  policies  in  London,  to  the  amount  of  14,150i.,  and 
on  the  13th  of  April,  by  several  other  policies,  both  in 
Liverpool  and  in  London,  to  the  amount  of  22,3002.  more. 
Thus  the  total  amount  insured  was  36,4502.;  and  the 
value  of  the  cottons,  as  fixed  by  the  different  policies,  was 
30,3332.,  which  left  6117/.  as  the  amount  of  over-insurance 
on  the  aggregate  of  all  the  policies.  The  cottons  having 
arrived  safely,  the  Court,  after  argument,  decided  that  as,  m 
case  a  loss  had  occurred  before  the  policies  of  the  13th  of 
April  were  effected,  the  underwriters  upon  the  policies  of 
the  12th  of  April  would  have  been  liable  to  the  full  extent 
of  their  subscriptions,  they  were  entitled  to  retain  the  whole 
amount  of  their  premiums. 

The  Court  directed  accordingly,  1.  That  the  assured  should 
have  a  return  of  premium  to  the  amount  of  the  over-insur- 
ance— such  amount  to  be  ascertained  by  taking  into  account 
all  the  policies ;  2.  That  no  return '  of  premium  was  to  be 
made  in  respect  of  the  policies  effected  on  the  12th  of 
April ;  3.  But  that  all  the  underwiiters  who  subscribed  the 

^  2  Manball,  Ihb.  649 ;  Steyenfi  on  Average,  205,  207,  215. 
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policies  of  the  13th  should  contribute  rateably  to  the  return, 
in  proportion  to  the  suras  insured  by  them  respectively  on 
tliat  day.* 

In  the  United  States  it  has  become  customary  to  insert  In 
in  their  policies  an  express  stipulation,  to  the  effect  that, 
"if  the  assured  has  made  any  prior  insurance  on  the  pro- 
perty, the  insurers  shall  be  answerable  only  for  so  much  as 
the  amount  of  such  prior  insurance  may  be  deficient  towards 
covering  the  property,  and  shall  return  the  premium  upon  so 
much  of  the  sum  insured  as  they  shall  be  exonerated  from 
by  such  prior  insurance,  excepting  half  per  cent.,  &c."' 


It  is  frequently  agreed  between  the  parties,  that,  upon  the  U 
happening  of  a  certain  event,  or  the  performance  of  some 
stipulation,  the  assured  shall  return  a  part  of  the  premium  ; 
and  clauses  to  this  effect  are  accordingly,  in  such  case,  inserted 
in  the  policy. 

Returns  of  premium  are  generally  stipulated  to  be  made,  U 
— if  the  ship  sails  with  convoy  and  arrives, — or  simply,  if 
she  sails  with  convoy — if  she  sails  on  or  before  a  certain  day 
— or  ends  the  voyage  short  of  its  ultimate  destination ;  and, 
in  general,  for  anything  that  lessens  the  risk  of  the  under- 
writer, who,  having  received  a  premium  commensurate  with 
the  extent  of  the  whole  risk  for  the  voyage,  agrees  (according 
to  the  condition)  to  make  a  proportionate  return,  if  any  spe- 
cified occurrence  takes  place  to  decrease  that  risk.* 


82 


The  clause  which  has  given  rise  to  the  greatest  amount  of  I 
discussion  in  our  jurisprudence,  is  that  which  provides  for  a  v 
return  of  part  of  the  premium  in  case  the  ship  "  sails  with 
convoy  and  arrives." 

The  reason  for  this  stipulation,  and  the  meaning  of  the 
parties  in  inserting  it,  is  thus  expressed  by  Lord  Mansfield : — 
**  Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of 
war ;  but  war  introduces  hazards  of  auotlier  sort,  depending 

»  Fisk  V.  Maeterman,    8  M.  &  W.  »  2  PhilUpa,  Tn«i.  no.  1839. 

165.  ^  Stevcus  on  Average,  194. 
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on  a  variety  of  circumstances,  some  known,  others  not,  for 
which  an  additional  premium  must  be  paid.  These  hazards 
are  diminished  by  the  protection  of  convoy ;  if  the  assured 
will  warrant  a  departure  with  convoy,  there  is  a  diminution 
of  the  risk ;  but,  if  he  will  not,  he  pays  the  full  premium, 
and,  in  that  case,  the  underwriter  says, '  if  it  turn  out  that 
the  ship  departs  with  convoy,  I  will  return  part  of  the 
premium.'" — "But,"  continues  his  Lordship,  "a  ship  may 
sail  with  convoy,  and  yet,  by  storm  or  other  accident,  may  in 
a  day  or  two  lose  its  protection :  to  guard  against  that  risk 
the  underwriter  adds  in  policies  of  the  present  sort,  '  the 
ship  must  not  only  sail  with  convoy,  but  she  must  arrive  in 
order  to  entitle  you  to  the  return.'  " 

The  words  "  and  arrives,"  do  not  mean  that  the  ship  shall 
arrive  in  company  of  the  convoy ;  but  only,  that  she  herself 
shall  arrive.  If  she  does,  that  shows'  either  that  she  had 
convoy  for  the  whole  voyage,  or  did  not  want  it.* 

The  construction  thus  put  by  his  Lordship  on  this  clause, 
has  ever  since  been  followed,  and  the  airival  of  the  ship  is 
now  established  to  be  the  sole  point  on  which  the  return  of 
premium  depends,  even  in  policies  on  other  Interests,  as 
"  goods,"  "  freight,"  &c. 

Simood  V.  Boy-  Thus,  in  the  case  of  Simond  v.  Boydell  itself.  Lord  Mans- 
field, upon  the  principles  just  laid  down,  decided,  that  though 
the  policy  was  on  goods,  upon  which  the  underwriters  had 
paid  an  average  loss  in  respect  of  sea-damage  incurred  before 
the  ship's  arrival,  yet,  as  the  ship  herself  had  sailed  with 
convoy,  and  ultimately  arrived  safe  at  her  port  of  destination, 
the  assured,  under  a  stipulation  to  return  8  per  cent,  if  the 
ship  "  sails  with  convoy  and  anives,"  was  entitled  to  a  full 
return  of  8  per  cent,  on  the  whole  amoimt  of  the  insurance, 
including  therein  the  sum  which  the  underwriters  had  paid 
as  a  loss  on  the  damaged  goods.' 

Aguiiar  v.  Upou  the  authority  of  this  case  Lord  Kenyon  decided, 

that  in  a  policy  on  freight,  with  a  stipulation  to  return  10 
per  cent.  "  if  the  ship  sailed  with  convoy  and  arrived," — the 

1  Simond  v.  Boydell,  1  DougL  270,  *  Simond  v.  BoydeU,  1  Dougl.  268. 

271. 


dell. 


Rodgers. 
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assured  was  entitled  to  the  whole  return  calculated  on  the 
whole  amount  of  the  insurance,  because  the  ship,  though  she 
had  been  captured  and  recaptured  on  her  voyage,  was  ulti- 
mately brought  into  her  port  of  destination,  subject,  how- 
ever, to  a  charge  of  9/.  14.s.  for  salvage,  which  tlie  under- 
writers paid  into  Court.* 

In  this  case  Lord  Kenyon  said,  that  in  order  to  satisfy  the  Arriving  cap- 
meaning  of  the  clause,  the  aiTival  of  the  ship  should  "  be  an 
arrival  at  the  destined  port  in  the  course  of  the  voyage  \*  and 
he  intimated,  that  if  a  ship  arrived  at  her  neutral  port  of  des- 
tination, in  the  possession  of  the  enemy,  or  at  her  port  in  this 
country,  as  the  property  of  other  persons,  after  a  capture,  that 
would  not  be  such  an  arrival  as  to  entitle  the  assured,  under 
this  clause  to  a  return  of  premium.* 

If  goods  are  insured  with  a  stipulation  to  return  a  certain  Captured  after 

arrival 

rate  of  premium  "  if  ship  sails  with  convoy  and  arrives ;"  and 
the  ship  does  sail  with  convoy  and  arrive  at  her  port  of  dis- 
charge but  is  there  captured  before  she  have  completed  the 
unloading  of  her  cargo,  being  thus  totally  lost  with  the 
residue  of  the  goods  on  board,  the  assured  is  nevertheless 
entitled  to  the  stipulated  return  of  premium,  in  addition  to 
the  whole  sum  insured  as  for  a  total  loss.* 

In  fact,  in  all  these  cases,  the  arrival  of  the  ship  is  the  sole 
test  of  the  return  of  premium,  and  no  regard  is  had  by  the 
parties  to  the  condition  of  the  goods,  on  the  ship's  arrival. 
The  total  or  partial  loss  of  the  goods  is  the  subject  of  tlie 
indemnity,  and  must  be  paid  by  the  underwriters.  "  But,  as 
to  the  return  of  the  additional  premium,  whether  the  goods 
arrive  safe  or  not  makes  no  part  of  the  question  ;  the  single 
principle  which  governs  is,  that  in  the  events  which  have  hap- 
pened, the  war  risk  has  been  rated  too  high."  * 

The  words  "and  arrive"  may  be  so  used  as  to  import  Arrival  to  be 

.        ,  at  the  ultimate 

arrival  at  the  ship's  ultimate  port  of  destination,  over-ndmg  port  of  destina- 
several  stipulations  for  return  of  different  portions  of  the  pre- 
mium in  respect  of  different  portions  of  the  voyage.     Thus, 

1  Aguilar  v.  Rodgers,  7  T.  R.  421.         shall,  Ins.  681. 

•  7  T.  R.  422.  *  Per  Lord  Mansfield  in  Simond  v, 

■  Homcaatle  v,  Haworth,  2  Mar-      Boy  dell,  1  Dougl.  271. 
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Kellner  v.  Le 
Mesarier. 


Leevin  v. 
Corinac 


a  ship  was  insured  "at  and  from  Lisbon  to  Cadiz,  and  at 
and  from  thence  to  Flushing,  at  a  premium  of  twenty  guineas 
per  cent.,  to  return  8  per  cent,  if  the  ship  sail  with  convoy 
from  Cadiz  to  England,  and  2  per  cent  more  for  convoy  from 
England  to  Flushing  ;  or  10  per  cent,  if  with  convoy  for  the 
voyage  and  arrives."  After  reaching  England  from  Cadiz  with 
convoy,  she  was  lost  by  British  capture  before  her  arrival  at 
Flushing.  Lord  EUenborough,  therefore,  held  that  no  return 
could  be  claimed  within  the  meaning  of  this  policy,  as  the 
ship  had  never  arrived  at  Flushing,  her  ultimate  port  of  des- 
tination ;  the  words  "  and  arrives,"  his  Lordship  said,  annexed 
a  condition  which  over-rode  equally  all  the  stipulations  in  the 
policy,  as  to  returns  of  premium;  and  the  true  meaning  of 
the  clause  was  this  : — ^to  return  10  per  cent,  if  the  ship  sail 
with  convoy  for  the  voyage  and  arrives ;  if  from  Cadiz  with 
convoy  for  England,  8  per  cent ;  and  2  per  cent  more  for 
convoy  from  England  to  Flushing.* 

In  this  case,  the  arrival  at  Flushing  was  held,  on  the  tnie 
construction  of  the  policy,  to  be  a  condition  affecting  all  the 
preceding  stipulations:  where,  however,  the  stipulation  was, 
"to  return  5  per  cent  if  the  ship  sails  with  convoy  for 
Gottenburg,  and  arrives,  and  5  per  cent  more  if  she  sails  for 
her  port  of  delivery  and  arrives;"  the  Court  of  Common 
Pleas  thought  it  questionable  whether  a  return  of  premium 
might  not  be  due  for  her  arrival  at  Gottenburg,  though  she 
never  arrived  at  her  ultimate  port  of  delivery.' 


Stipulation  to 
return  "for 
arrival.** 


During  the  great  European  war  and  Napoleon's  continental 
system,  a  practice  existed  of  stipulating  a  return  of  premium 
"  for  arrival."  *  In  the  only  case  of  this  kind  which  came 
before  the  Courts,  goods  were  insui'ed  on  Baltic  risk,  with  the 
usual  latitude  as  to  touching  and  staying,  sailing  backwards 
and  forwards,  &c.,  "  until  the  captain  could  find  a  port,"  the 
risk  on  the  goods  to  continue  till  the  same  should  there  be 
discharged  and  safely  landed  with  a  warranty  to  be  free  fit)m 

^  Kellner  r.  Le  Mesurier,  4  East,      note. 
896. 


*  Lee?m  v,  Comiac,  i  Taunt,  483, 


'  Stevens  on  Ayerage,  198. 
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capture  or  seizure  in  the  ship's  port  or  ports  of  discharge,  at 
a  premium  of  fourteen  guineas,  to  return  7  per  cent,  for 
aiTival.  The  goods  being  seized  on  board  while  moored  in 
Pillau  Roads  for  the  purpose  of  discharging,  were  held  to 
have  been  seized  in  the  ship's  port  of  discharge  within  the 
warranty,  so  as  to  free  the  underwriters  from  liability  for  the 
loss,  but  to  make  them  liable  to  the  assured  for  the  stipulated 
return  of  premium  as  in  case  of  arrival.* 

It  is  clear  from  this  case  that  it  is  no  objection  to  the  claim 
for  a  return  of  premium  that  the  loss  was  one  not  insured 
against,  provided  the  ship  have  arrived.' 


Si 


Where  the  words  "  and  arrives  "  are  not  inserted,  but  the 
stipulation  is  simply  for  a  return,  '*  if  the  ship  sails  with  con-  v 
voy,"  the  construction  is  different,  and  the  rule  of  Simond  v. 
lioydell  will  not  apply. 

Hence,  where,  in  an  insurance  on  goods,  with  a  stipulation  L 
to  return  so  much  per  cent,  "for  convoy,"  the  assured  claimed 
to  recover  the  stipulated  return  (on  the  ground  that  the  ship 
had  sailed  with  convoy)  in  addition  to  a  total  loss,  the  jury 
refused  to  give  it,  saying  that  the  assured  had  a  right,  in  case 
of  a  total  loss,  to  add  the  whole  amount  of  premium  to  his 
invoice,  and  so  could  recover  it  in  that  shape  included  in  the 
total  loss.  Sir  James  Mansfield,  before  whom  the  cause  wa^s 
tried,  did  not  object  to  this ;  nor  was  the  Court  moved  upon 
it.'  Mr.  Stevens,  indeed,  says,  that  it  has  been  long  the  prac- 
tice at  Lloyd's  never  to  make  return  upon  the  amount  paid  by 
the  underwriter  for  losses,  whether  average  or  total* 

If  a  return  of  premium  be  stipulated  in  case  the  ship  sails 
with  convoy,  and  before  she  can  do  so  the  underwriters  are 
discharged  by  a  breach  of  warranty,  the  assured  will,  it 
seems,  be  nevertheless  entitled  to  the  stipulated  return.* 

What  constitutes  a  sailing  with  convoy  so  as  to  entitle  the  ^ 
assured  to  claim  a  stipulated  return  of  premium  within  the 

'  Dalgleish  v.  Brooke,  16  East,  295.  510  ;  2  Marshall,  Ins.  676. 
'  Same  rule  in  the  United  States,  2  *  On  Average,  196. 

rhilHps,  Ina.  no.  1840.  '  Meyer    r.   Gregson,  2    Marshall, 

*  Langhom  v.    Allnutt,    4  Taunt.  Ins.  682. 
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meaning  of  these  clauses,  may  be  seen  by  the  following  case : 
Andley  r.  Duff.    . — A  ship,  insured  "  at  and  from  Oporto  to  Leghorn  at  12 

guineas  per  cent,  to  return  6/.  if  she  sail  with  convoy  from 
the  coast  of  Portugal  and  arrive,"  sailed  under  convoy  from 
Oporto  to  Lisbon,  the  general  rendezvous,  in  order  to  proceed 
thence  with  the  whole  fleet.  The  Oporto  fleet,  however, 
being  dispersed  on  its  way  to  Lisbon,  lost  the  convoy,  on 
which  the  ship  in  question,  then  judging  it  for  the  best,  ran 
for  England,  and  arrived.  Lord  Eldon  held  that,  upon  the 
true  construction  of  this  clause,  which  only  required  a  sailing 
with  convoy  from  some  part  of  the  coast  of  Portugal,  the 
assured  was  entitled  to  the  stipulated  return  of  premium  by 
the  ship's  having  sailed  with  convoy  from  Oporto  and  arrived 
in  England.* 


<<  If  sold  or  laid 
up." 

Hanter  v, 
Wright. 


In  the  last  case  in  the  English  reports  on  the  subject  of 
this  section,  it  was  held  that,  under  a  stipulation  in  a  time 
policy  on  ship  "  for  a  return  of  premium,  if  sold  or  laid  up, 
for  every  uncommenced  month,"  the  assured  was  not  entitled 
to  a  return,  by  reason  of  the  ship's  having  been  laid  up  for 
several  months  out  of  the  year  for  which  the  policy  was  in 
force,  as  it  appeared  that  she  was  employed  again  within  the 
year :  for  the  words  laid  up,  being  in  connection  with  the 
word  sold,  must  be  taken  to  mean  such  a  permanent  laying 
up  as  would  take  place  if  the  ship  had  been  sold,  and  would 
put  an  end  to  the  policy.' 

These  are  the  more  ordinary  stipulations  of  this  nature, 
and  they  frilly  illustrate  the  rules  applicable  to  cases  of  this 
kind  in  general.  Of  course  it  is  open  to  the  parties  to  stipu- 
late that  the  happening  of  any  specified  event  shall  entitle 
the  assured  to  a  return  of  so  much  per  cent,  of  the  premiunL* 


Dedaction  of 
one-half  per 
cent. 


In  all  those  cases  where  the  premium  is  returnable,  either 
in  whole  or  in  part,  it  is  customary  to  allow  the  underwriter 

>  Audley  V.  Duff,  2  &  &  P.  111.  '  See  e,g.   lonidee  v.  Harford,  29 

'  Hunter  v.  Wright,  10  B.  k  Cr.  714.      L.  J.  (Ex.)  86. 
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one-half  per  cent.,  unless,  indeed,  there  be  an  express  stipula- 
tion in  the  policy  against  it.  Therefore,  wherever  it  is  said 
that  the  whole  premium  is  to  be  returned,  it  is  to  be  under- 
stood with  this  exception.  This  is  a  very  old  custom,  as  may 
be  seen  from  the  foreign  laws  and  ancient  jurists  collected  by 
Emerigon,*  and  from  him  cited  by  later  writers  ;  the  rule 
is  in  practice  always  acted  upon  at  Lloyd's,  where  no  stipula- 
tion is  made  to  the  contrary.* 

If,  indeed,  the  underwriter,  at  the  time  of  subscription,  were  Ej 
in  fact  informed,  or  must  have  known  of  some  radical  defect  j^, 
avoiding  the  contract — as  if  he  were  to  insure  goods  when  he  ^^' 
knew  of  their  safe  an-ival,  or  seamen *s  wages,  or  contraband 
goods,  knowing  them  to  be  such — in  these  and  the  like  cases 
equity  dictates,  and  the  rule  is,  that  he  can  have  no  claim  to 
this  allowance.' 

Pothier,  supposing  the  claim  to  be  founded  on  the  avoid- 
ance of  the  contract  by  the  act  of  the  assurer],  considers  that 
the  underwriter  could  not  deduct  a  half  per  cent,  if  the  incep- 
tion of  the  risk  was  prevented  by  the  act  of  God,  as  by  the 
ship  or  goods  being  destroyed  by  lightning,  fire,  or  otlier  acci- 
dent after  the  policy  was  subscribed  but  before  it  had 
attached."  But  Emerigon  and  Boulay-Paty  consider  this  a 
refinement,  and  the  latter  points  out  that  the  modern  law 
expressly  gives  the  underwriter  the  right  to  make  this 
deduction  on  the  ground  of  indemnity  (d  tif^^e  dindcni- 
nite)  from  whatever  cause  the  avoidance  of  the  risk  may 
arise.* 

To  provide  against  this  deduction,  stipulations  are  fre- 
quently introduced  into  policies,  that,  under  certain  circum- 
stances, the  whole  premium  shall  be  returned. 


*  Chap,  xvi  B.  6,  torn.  ii.  p.  201.  Assurances,  art.  16,  17,  38,  41. 
See  alao  Stevens  on  Average,  206.  *  Traite  d' Assurance,  no.  181. 

'  Stevens  on  Average,  206.  *  Emerigon,   gud  supra.      Boulay- 

•  Emerigon,  Chap.  xvi.  s.  6,  citing  Paty,  Conferenco  sur  Emerigon,  torn. 
Pothier.  d* Assurance,  no.  18,  liv.  3  to  ii.  p.  203. 

6;   2  Valin,  Comment  on  Ord.  des 

3  u 
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Practice  as  to 
paying  the 
premium  into 
Court. 


In  all  cases  where  there  is  reason  to  suppose  that  the 
assured  may  be  entitled  to  a  return  of  premium,  it  is  advis- 
able to  pay  the  premium  into  Court,  and  thereby  escape 
liability  to  the  general  costs  of  the  action,  and  so  much  of 
the  costs  of  the  trial  as  are  necessarily  incurred  by  the 
plaintiff  in  support  of  the  common  count.* 


Coonael  need 
not  open  for  a 
return  of  pre- 
miom. 


Lord  Eldon,  while  Chief  Justice  of  the  Common  Pleas,  was 
of  a  different  opinion,  as  to  the  necessity  for  opening  this 
question  to  the  jury ;  but  the  established  practice  now  is, 
that  counsel  for  the  plaintiff  need  in  no  case  announce  at 
first  any  intention  to  claim  a  return  of  premiunL  If  the  de- 
fendant s  case  shows  that  he  is  entitled  thereto,  he  may  claim 
and  recover  it  under  the  count  for  money  had  and  received 
at  ahy  time  before  verdict;  he  thus  obtains  the  full  ad- 
vantage which  the  evidence  produced  entitles  him  to,  without 
disparaging  his  own  case  at  the  outset  by  setting  up  a  de- 
mand that  implies  a  doubt,  at  least,  of  being  able  to  sustain 
his  principal  claim.' 


Effect  of  taking 
money  oat  of 
Gonit. 


But  suppose  the  plaintiff  should  take  this  money  out  of 
Court,  replying  at  the  ^me  time  damages  ultra,  and  the 
jury  should  ultimately  find  him  entitled  to  his  principal  de- 
mand, which  is  inconsistent  with  his  title  to  a  return  of  pre- 
mium, the  Court  will  not  allow  him  to  recover  more  than  the 
amount  of  such  principal  demand,  less  the  sum  taken  out  of 
Court  imder  the  common  count.* 


1  The  practice  wm  so  settled  in      J.,  in  Penson  v,  Lee,  2  R  ft  P.  88S. 
Penson  v,  Lee,  2  R.  fc  P.  830.  >  Carr  v.  Roy.  Exch.  Am.  Ca ;  and 

>  2Mar8haU,  Ins.  668 ;  perChambre,      Cair  v,  Montefiore,  84  L.  J.  (Q.  R)  21. 
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CHAPTER  I. 

JURISDICTION. 
Coarto  of  Common  Law  .  1029  |   Courts  of  Equity       .        .        .  1030 

Wrongs  directly  arising  under  policies  of  sea-insurance  0 
are  for  the  most  part  to  be  remedied  by  action  commenced  n; 
and  prosecuted  in  the  Superior  Courts  of  Common  Law. 
Their  jurisdiction  cannot  be  ousted  by  any  contract  of  the 
parties.*  But  if  the  parties  were  to  agree  that  no  action 
should  be  brought  until  it  was  determined  by  arbitration 
whether  a  loss  under  the  policy  had  occurred,  and  what  was 
the  amount  of  it,  this  would  be  a  valid  legal  contract,  and  a 
good  plea  in  bar  of  any  action  commenced  before  an  award 
had  been  made.'  The  simple  and  speedy  procedure  of  these 
Courts  has  been  sustained  and  improved  for  the  purpose  of 
dealing  with  contracts  of  this  nature  by  certain  auxiliary 
powers  conferred  by  Parliament,  such  as  to  grant  discovery 
and  inspection  of  documents,  to  authorise  the  examination 
of  parties  on  interrogatories  before  issue  joined,  and  to  grant 
commissions  for  the  taking  of  evidence  at  home  and  abroad. 
The  right  of  setting  up  equitable  defences,  not  the  lea^t  of 
those  improvements  recently  made  in  these  Courts,  will  pro- 
bably be  found  of  minor  importance  on  questions  of  Marine 
Insurance,  in  consequence  of  the  large  infusion  of  equitable 
principles  into  this  branch  of  the  law,  as  it  began  to  take 
form  under  the  moulding  hand  of  Lord  Mansfield,  in  perfect 


»  Kill  V.  HoUiflter,  1   Wils.    129;  error,  ibid.   497;    in   the    House' of 

Thompson  v.  Charnock,  8  T.  K.  139;  Lords,  5  H.  L.  Ca«.  811 ;  S.  C,  25 

Glatlfltone  v,  Osborne,  2  C.  &  P.  652.  L.  J.  (Exch.)  308 ;  Tredwin  v.  Hohnan, 

2  Scott  V.   Avery,  8  Exch.  487,  in  1  H.  &  C.  72. 
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harmony,  with  the  strict  forms  of  the  Court  in  which  he 
presided. 


Oonrtsof  Bquitj.  Courte  of  Equity,  as  a  general  rule,  have  no  direct  juris- 
diction in  questions  arising  out  of  policies  of  sea  insurance/ 
except  where  the  powers  of  the  Courts  of  Common  Law  are 
insufficient  to  deal  with  them  satisfactorily,  or  where  the  in- 
terposition of  an  equitable  jurisdiction  becomes  necessary 
for  the  advancement  of  justica  Thus,  in  cases  of  manifest 
mistake,  these  Courts  will  interpose  to  reform  the  policy 
in  accordance  with  what,  on  satisfactory  evidence,  appears 
to  have  been  the  true  intention  of  the  parties  ;*  they  will 
compel  a  trustee  to  permit  his  name  to  be  used,  in  a  suit  at 
law,  on  the  policy,  for  the  benefit  of  the  party  really  inte- 
rested ;*  or  a  nominal  assured  to  assign  a  policy  to  the  party 
for  whose  benefit  it  was  effected  •/  they  will  decree  the  spe- 
cific performance  of  an  agreement  to  make  or  renew  a  policy;* 
and  if  the  policy  varies  from  the  agreement,  they  will  inter- 
fere and  deal  with  the  case  of  the  assured  on  the  footing  of 
the  agreement  and  not  of  the  policy.*  So,  where  a  policy 
has  been  obtained  by  fraud,  a  Court  of  Equity  is  the  proper 
tribunal  to  compel  the  assured  to  surrender  it  to  be  can- 
celled/ Moreover,  if  no  policy  be  issued,  as  may  legally 
happen  in  the  case  of  mutual  insurance  clubs,  especially  if 
certain  conditions,  precedent  to  the  right  of  recovery  for  a  loss 


1  De  Gheioff  v.  London  Abb.  Co.,  8 
Bp.  p.  C.  625. 

'  Motteux  V.  London  Abb.  Ck>.,  1 
Atk.  645;  Henkle  r.  Royal  Ezch. 
Abb.  Co.,  1  Ves.  817.  The  law  ib  the 
Bame  in  the  United  States,  2  PhlllipB, 
InB.  no.  1987. 

'  Per  Lord  Hardwicke,  1  Atk.  547. 

4  Scott  V.  Rowe,  8  Irish  Eq.  R.  170. 

*  PerklnB  v,  Washington  Ins.  Co., 
4  Cowen,  645 ;  2  Phillips,  Ins.  no. 
1987,  ei  teq. ;  and  see  the  Albion  Fire 
»nd  Life  Ins.  Co.  v.  MjHb,  8  Wils.  & 


Shaw,  218;  and  the  obserrationB  of 
Lord  Denman  in  Mead  v.  Davison,  8 
A.  It  E.  808 ;  but  also  those  of  Stuart, 
V.-C,  in  The  Moroooo  Land  and 
Trading  Co.  v.  Pry,  11  L.T.  N.S. 
618. 

e  Collett  V.  Moirison,  21  L.  J.  (Ch.) 
878. 

7  Whittingham  v.  Thomboiough,  2 
Vem.  206 ;  Wilson  v.  Ducket,  8  Burr. 
1861;  Da  Coata  «.  Soanderat^  2  P. 
Wma.170. 
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remain  unperformed  on  the  part  of  the  club  or  its  officers, 
the  remedy  of  the  assured  is  in  a  Court  of  Equity.^ 

In  one  case,  this  Court  is  said  to  have  granted  an  injunc- 
tion, on  the  application  of  the  owner  of  the  cargo,  to  restrain 
the  master  from  selUng  the  cargo  to  pay  debts  for  which  the 
owner  was  not  answerable  ;*  but  it  dismissed  a  bill  for  an 
injunction,  to  restrain  the  captain  from  delivering  the  cargo 
to  the  consignees  until  a  contribution  in  general  average 
could  be  adjusted.' 

It  seems  at  one  time  to  have  been  considered  that  Courts 
of  Equity  had  a  peculiar  jurisdiction  in  cases  of  general 
average  contribution;*  but  it  is  now  clearly  settled  that, 
thqugh  resort  may  probably  still  be  had  to  these  in  compli- 
cated cases  of  contribution,  yet,  generally  speaking,  the  mode 
of  proceeding  is  by  action  at  law,  whether  the  claim  be  made 
by  the  shipowner  against  the  owners  of  the  cargo,*  or  by  one 
shipper  of  goods  against  another,'  or  by  either  against  the 
underwriter/ 

1  Bromley  v,  Williams,   32   L.  J.  *  Shepherd  v.  Wright,  Show.  P.  C. 

(Ch.),  716;  Harvey  v,  Beckwith,   12  18. 

W.  R.  819,  896.  *  Birkley  v.  Pre8grave,l  East,  220; 

'  Morrison    v.  Noorman,  Benecke,  Price  v.  Noble,  4  Taunt.  123 ;  Trayes 

Pr.  of  Indem.  259.  v.  W^orms,  34  L.  J.  (C.  P.)  274. 

»  Hallett    r.    Bousfield,     18    Ves.  *  Dobson  v.  Wilson,  3  Camp.  480. 

187.  '  MUward  v.  Hibbert,  3  Q.  B.  120. 
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Parties  to  the 
action. 

Pkuntiflb. 


Under  assign- 
ment of  policy. 


As,  generally  speaking,  policies  not  under  seal  in  this 
country  are  effected  by  brokers  in  their  own  name,  for  the 
benefit  either  of  a  named  principal,  or  of  whom  it  may 
concern,  the  general  rule  is,  that  the  action  on  the  policy  so 
effected  may  be  brought  either  in  the  name  of  the  princlp^ 
for  whose  benefit  it  was  really  made,'  or  of  the  broker  who 
was  immediately  concerned  in  effecting  it  :*  it  is  treated,  in 
fact,  as  the  contract  of  the  principal  as  well  as  of  the  agent 
On  the  same  ground,  the  action  for  a  return  of  premium 
may  be  brought  either  in  the  name  of  the  broker,  or  of  the 
principal  on  whose  behalf  the  policy  was  made.' 

It  must  be  understood,  however,  that,  in  order  to  give  a 
person  uot  named  in  the  policy  the  right  of  suing  thereon. 


1  Woolff  V.  Homcastla,  1  E  &  P. 
816,  828;  Routh  v.  Thompson,  18 
East,  274 ;  Luceoa  v.  Craaf  urd,  2  B. 
&  P.  N.  R.  269,  and  numerous  other 
cases. 


*  Usparicha  v.  Noble,  18  East,  832  ; 
Sargent  v,  Morris,  8  B.  &  Aid.  277, 
281 ;  and  see  Story  on  Agency,  180. 

'  Martin  v.  Sitwdl,  1  Show.  156. 
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•it  must  be  proved  that  he  has  an  interest  not  only  in  the 
subject  insured,  but  in  the  policy.'  Accordingly,  where  a 
broker  indorsed  a  general  policy  in  his  possession  with  the 
plaintiff  8  risk,  and  the  defendant  initialed  the  indorsement, 
it  was  held  that  the  plaintiff  could  not  put  the  policy  in  suit, 
as  there  never  had  been  any  contract  made  with  him.*  If, 
after  the  policy  is  effected,  but  before  the  loss,  the  assured 
assign  away  his  interest  in  the  subject,  he  cannot  sue  on 
the  policy,  except  as  trustee  for  the  assignee,  and  even  so, 
only  in  cases  where  the  policy  is  handed  over  to  him  on  the 
assignment,  or  there  is  an  agreement  that  it  shall  be  kept 
alive  for  his  benefit.^  Where,  however,  the  assignment  is  not 
made  till  after  the  loss,  he  may,  in  all  cases,  sue  thereon 
as  trustee  for  the  assignee.'*  Where  the  policy  contains  the 
usual  clause,  *'  lost  or  not  lost,"  the  party  for  whose  benefit 
it  was  made  may  sue  thereon  in  respect  of  average  losses 
that  had,  without  his  knowledge,  accrued  to  the  thing  in- 
sured before  he  became  its  owner,  and  before  the  policy  was 
effected.* 

Where  the  consignee  of  goods  pledges  the  bill  of  lading  V 
with  another  person  as  security  for  advances  made  by  him, 
upon  an  agreement  that  he  (the  consignee)  shall  effect  an  in- 
surance on  goods  for  the  benefit  of  the  pledgee,  and  deposit 
the  policy  with  him,  the  pledgee  may  sue  in  his  own  name 
on  the  policy  so  effected  for  his  benefit.® 

If  a  policy  is  made  in  the  names  of  A.  and  B.,  for  the  ^ 
benefit  of  whom  it  may  concern,  and  the  whole  interest  is 
in  A.,  he  alone  may  sue  on  the  policy.' 

A  policy  was  effected  on  goods  from  "  the  Havannah  to  a 
market  in  Europe,"  at  GOs.  premium,  to  return  23s.  9d.  if  the 
risk  ended  in  the  United  Kingdom.  The  assured  sold  the 
goods  while  at  sea,  and  assigned  the  policy  ;  an  average  loss 

>  Crawfurd  v.  Hunter,  8  T.  R.  13,  «  Sutherland  v.  Pratt,  11  M.  &  W. 

19.  296.      This  only  applies  to  average, 

■  Watson  r.  Swann,  II   C.  B.  N.  S.  not  to  total,  losses ;  Hastie  v.  Coutu- 

756.  rier,  9  Exch.  109 ;  5  H.  L.  Cas.  673. 

»  Powlee  V.  InncB,  11  M.  &  W.  10.  •  Sutherland  v.  Pratt,  12  M.  &  W. 

*  Sparkes  v.  liarshall,  2  Bing.  N.  C.  16. 
761.  '  Marsh  r.  Robinson,  4  Esp.  98. 
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Poliey  under 
seal. 


took  place ;  and  subsequently  the  cargo  was  delivered  in 
England.  The  assignor  afterwards  became  bankrupt,  and 
upon  his  suing  on  the  policy  for  the  average  loss,  it  was 
held  that  he  might  do  so  as  trustee  for  the  purchaser,  since 
nothing  therein  had  passed  to  his  assignees  in  bankruptcy,  in 
whom,  however,  the  right  of  suit  on  the  same  policy  for  a 
return  of  premium  had  vested.* 

If  the  policy  be  under  seal  and  inter  partes,  no  one,  by  the 
law  of  this  country,  can  put  it  in  suit  but  those  between 
whom  it  is  made  ;  and  if  it  be  by  deed  poll,  although  but 
one  person  as  assured  is  named  therein,  yet  all  who  are  in- 
terested in  the  insurance  may  be  joined  with  him  as  plaintifis 
in  the  action.' 


Defendants. 


Under  policies  effected  with  private  underwriters,  the  in- 
surers are  severally  and  not  jointly  liable,  each  separate 
subscription  being  in  fact  a  distinct  contract  The  two  old 
Companies  are  sued  respectively  as  "  The  Governor  and 
Company  of  the  London  Assurance,"  and  "The  Governor 
and  Company  of  the  Royal  Exchange  Assurance."  Since 
the  repeal  of  the  monopoly  by  the  5  Geo.  4,  c.  114,  com- 
panies incorporated  by  special  act,  or  charter,  or  by  regis- 
tration under  the  Companies  Act,  1862,  are  sued  by  their 
corporate  name,  unless  other  provision  is  made  by  the  deed 
of  settlement  or  by  clause  in  the  policy.  In  case  the  policy 
be  subscribed  in  the  name  of  a  firm,  the  action  is  against  the 
individual  partners  as  in  any  other  case.'  Before  the  Com- 
panies Act,  1862,  introduced  the  principle  of  limited  liability 
into  the  business  of  insurance  as  a  right  by  the  general 
law  of  the  land  of  which  companies  may  avail  themselves, 
various  shifts  were  resorted  to  by  unincorporated  partnerships 
to  evade  individual  liability  in  aolido.  One  means  was,  by  a 
clause  making  the  capital  stock  and  funds  of  the  Company 
alone  answerable  to  the  assured,  and  further  restricting  the 

>  CarteUi  v.  Bodingion,  1  E.  ft  B.      Kearney,  16  Q.  B.  925. 
66,  879.  *  Keid  v.  AUan,  4  Ezch.  826;  HaUett 

'  Sunderland   Mar.     Im.    Co.    v.       r.  Dowdall,  18  Q.  B.  2. 


CHAP.  II.]  FORM   OF   ACTION. 

liability  of  each  shareholder  to  the  amount  of  his  shares. 
In  such  a  case,  whether  the  directors  subscribing  the  policy 
Were  personally  liable,  as  was  held  in  Dawson  v.  Wrench,*  or 
the  private  shareholders,  as  in  Reid  v.  Allan,^  or  the  directors 
and  shareholders  indiscriminately,  as  in  Dowdall  v.  Allan,' 
seems  to  have  been  occasion  of  considerable  doubt  among 
the  judges,  as  all  these  decisions,  not  always  unanimously 
given,  were  upon  the  same  form  of  policy.  Much  of  that 
diflSculty  seems  to  have  arisen  from  the  fact  of  the  company 
issuing  this  restrictive  policy  being  a  mere  private  partner- 
ship, and  may  be  expected  to  be  greatly  modified,  if  not 
quite  cleared  away,  by  the  effect  of  the  above  statute. 

The  shipowners*  mutual  assurance  clubs  arising  at  a  time 
when  the  monopoly  of  the  two  old  companies  prevented  the 
formation  of  any  partnership  or  company  for  the  granting  of 
insurances,  were  obliged  to  stipulate  for  individual  liability 
of  the  insurers,  and  carefully  to  avoid  anything  like  responsi- 
bility for  the  defalcations,  through  bankruptcy  or  otherwise, 
of  any  of  their  number.  The  defendant  to  an  action  by  the 
assured  in  such  a  club  was  necessarily  an  individual  de- 
faulting  member."  But  if  some  such  condition  precedent  as 
the  declaration  of  the  loss  and  its  amount  by  the  secretary 
or  committee  of  the  club,  be  left  unperformed,  especially  if 
no  policy  have  been  issued,^  the  remedy  is  not  by  action  at 
law  but  by  suit  in  equity." 


If  the  policy  is  not  under  seal,  the  action  is  by  special  F 
declaration   in  assumpsit      The   contract,   to   use   the   old 
phrase,  sounds  in  damages, — that  is  to  say,  incUbitaius  as- 
sumpsit  will  not  lie   on  the  policy   for   a  loss  although  it 
were  total'     If  the  policy  be  under  seal  the  declaration  is 

*  Dawson  v.  Wrench,  3  Exch.  859.  •  Ibid.,  Harvey  r.  Beck  with,  12  W. 
'  Reid  V.  Allan,  4  Exch.  326.  R.  819,  896 ;  Taylor  v.  Dean,  22  Beav. 
»  Dowdall  V.  Allan,  18  Q.  B.  2.              429  ;  TurnbuU  v,  Woolfe,  3  GiflF.  91. 

*  Leea  v.  Smith,  7  T.  R.  338 ;  Strong  '  King  v.  Walker,  2  H.  &  C.  384 ; 
«.  Harvey,  4  Bing.  304.                                3  Id.  209  ;  Luckie  v.  Bushby,  13  C.  B. 

»  See  Bromley  v.  Williams,  32  L.  J.       864. 
(Ch.)  716. 
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properly  framed   in   covenant.'      In   one   case,  indeed,  the 

Court  refused  to  say  that  debt  would  not  lie,  but  this  was 

after  verdict  for  a  total  loss.* 

In  aetions  Where  the  action  is  .brought  by  a  member  of  a  ship- 

ofmatual^Msnr-    owners*  mutual  insurance  association  to  recover  his  propor- 

anee  aasoeUtioni.  tionate  share  of  a  loss,  it  usually  lies  against  some  other 

individual    member  of   the  association,'  provided   nothing 
remains  to  be  done  by  the  association  or  its  officers  as  a 
condition  precedent  to  the  right  of  action,  and  a  policy  have 
t  been  issued,  for  otherwise  the  remedy  is  by  suit  in  equity.* 


Declaration. 


1.  Making  of  the 
policy. 


The  following  are  the  principal  heads  of  the  declaration  on 
a  policy  of  marine  insurance : — 

1.  The  declaration  commences  with  a  statement  that  the 
assured,  either  in  person,  or,  as  Ls  generally  the  case,  through 
the  medium  of  an  agent  (and  this  must  be  truly  averred 
according  to  the  fact),  made,  or  caused  to  be  made,  a  certain 
policy  of  insurance. 


>  Knight  V.  Faith,  15  Q.  B.  649. 

'  Sunderland  Mar.  Ins.  Co.  v. 
Keaniey,  16  Q.  B.  925. 

'  For  forme  of  euoh  declaratipne, 
aeeLeeev.8mith,7T.R.888;  Strong 


The  following  reference  to  a  few  of 
the  precedents  contained  in  the  re- 
ports may  probably  be  of  practical 
utility : — 

I.  Forms  of  Declarations  against  Com- 
panies, Members  of  Insurance 
Associations,  Ac. 

1.  Debt  against  directors  of  Indem- 

nity Mutual  Marine  Insurance, 
on  a  time  policy,  for generalare- 
rage  actually  paid  by  the  plain- 
tiff, a  shipowner.  Milward  v, 
Hibbert,  3  Q.  B.  120. 

2.  Assumpsit  against  three  of  the 

directors  of  the  General  Ma- 
ritime Assurance  Company. 
Sutherland  r.  Pratt,  11  M.  & 


9,  Harvey,  4  Bing.  304. 

«  Hanrey  v.  Beckwxth,  18  W.  R. 
819,  896 ;  Bromley  v.  Williams,  32 
L.  J.  (Ch.)  716. 


W.  296. 
8.  Assumpsit  by  one  member  of  s 
mutual  insurance  association 
against  another,  setting  out 
regulations  indorsed  on  the 
policy.  Strong  v.  Harvey,  3 
Bing.  304. 

II.  Forms  of  Declarations  by 
Agents,  Ac. 

1.  Assumpsit   by  party  interested 

on  policy  effected  on  his  behalf 
by  brokers.  Sutherland  v.  Prsit, 
11  M.  &  W.  296. 

2.  Same,  another  form,  on  a  time 

policy  (policy  fully  set  out). 
Kedmond  r.  Smith,  7  M.  &  Or. 
457. 
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2.  The  policy  may  then  be  set  forth  in  terms,  with  every 
express  wan*anty,  and  material  memorandum,  condition,  and 
stipulation  stated  in  full,  whether  such  stipulation,  &c.,  be  con- 
tained on  the  face  or  written  on  the  back  of  the  instrument.* 

3.  The  contract  by  the  defendant  to  insure  the  plaintifiF  in 
such  a  sum  in  consideration  of  the  premium,  is  next  alleged. 

4.  The  declaration  then  states  the  commencement  of  the 
risk,  e.  gr.,  by  the  loading  of  the  goods  on  board  (if  the  policy 
be  on  goods),  or  by  the  ship's  being  in  good  safety  in  the  port 
of  departure  (where  the  policy  is  on  ship,  *  at  and  from,')  or 
by  the  goods  being  loaded  on  board,  or  being  contracted  for 
and  ready  to  be  shipped  on  board  (if  on  freight),  according  to 
the  facts  and  to  the  subject  of  insurance. 

5.  It  is  then  averred  that  the  assured,  before  and  at  the 
time  of  the  loss,  was  interested  in  the  subject  of  insurance, — 
to  the  amount,  either  of  the  value  in  the  policy,  where  the 
policy  is  valued,  or  of  the  sums  subscribed,  where  it  is  open. 

6.  It  then  proceeds  to  state  that  the  ship  sailed  on  her 

'  See  M  to  this.  Strong  v.  Rule,   3  Bing.    315;    Graham  v.  Barras,  5   B. 
&  Ad.  1011. 


2.  The  policy 
set  forth. 


3.  Subscription 
and  mutual 
promises. 

4.  Commence- 
ment of  the  risk. 


5.  Averment  of 
interest. 


8.  AaBumpsit,  by  the  surviving 
partners  of  a  firm  of  insurance 
brokers  on  a  policy  effected  by 
them  for  a  principal  resident 
'  abroad.  Bell  v,  Janson,  1  M. 
k  SeL  201. 

4.  Assumpsit  by  brokers  on  policy 
effected  by  them  as  agents. 
Powles  V.  Innes,  11  M.  &  W. 
10. 

III.  Forms  of  Declarations  on  Poli- 
cies on  different  subjects  of 
Insurance. 

1.  On  freight  due  under  a  charter 

party,  setting  out  the  charter- 
party.  Homcastle  v.  Suart, 
7  East,  400. 

2.  On  freight  and  passage  money 

due  under  an  agreement,  set* 
ting  it  forth.  Truscott  v. 
Christie,  2  Brod.  k  Bing.  320 ; 
Willis  V.  Cooke,  5  E.  &  B.  641. 
8.  On  freight  of  a  seeking  ship,  for 


loss  sustained  after  cargo  con- 
tracted for,  but  before  it  was 
put  on  board.  Devaux  v, 
J'Anson,  5  Bing.  N.  C.  519. 

4.  On    valued    policy    on    profits. 

Stockdale  v.  Dimlop,  6  M.  & 
W.  224. 

5.  On  bounty  to  be  allowed  by  the 

French  government  on  a  French 
whaler.  Devaux  v.  Steele,  6 
Bing.  N.  C.  858. 

6.  On  policy  on  a  bottomry  bond, 

setting  it  out  Simonds  v, 
Hodgson,  3  B.  &  Ad.  50. 

ly.  Forms  of  Declaration  as  regards 
the  Allegation  of  Losses. 

1.  Allegation  of  an  average  loss  on 

ship,  by  being  blown  over  in 
a  graving  dock.  Phillips  v. 
Barber,  5  B.  &  Aid.  161. 

2.  Allegation     of    total    loss     on 

freight,  by  ship's  being  lost 
in  leaving  dock,  owing  to  the 
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6.  Ship's  lailing  voyage  (except  in  cases  where  the  loss  occurs  in  port)  ;  and 
coiupHanoe  with  avers  a  loss,  total  or  partial  and,  if  partial,  to  an  extent  ex- 
warmntieB.  ceeding  the  memorandum  per  centage  applicable  to  the  case, 

by  the  perils  insured  against  during  the  continuance  of  the 
risk  and  whilst  the  policy  was  in  full  force  and  effect. 

7.  Performanc©  7.  There  is  then  a  general  averment  of  performance  of 
precedent  conditions  precedent,  and  non-payment  by  the  defendant  of 

the  loss. 


Chief  parts  of 
the  declaration. 


The  parts  of  the  declaration  of  the  greatest  practical  im- 
portance are  the  following : — 1.  The  description  of  the  mode 
in  which  the  policy  was  effected,  as  by  agents^  &c.  2.  The 
mode  of  setting  forth  tHe  policy,  especially  with  reference  to 
the  statement  of  express  warranties,  conditions,  and  excep- 
tions, and  the  correct  description  of  the  subject  insured.  3w 
The  averment  of  the  commencement  of  the  risk.  4.  The 
averment  of  interest.  5.  The  allegation  of  the  mode  of 
loss.     We  will  notice  these  in  their  order. 


Mode  of  effecting 
the  policy. 


Most  policies  in  this  country  are  effected  by  brokers,  and 
when  so  effected,  the  action  may  be  brought  in  the  name 
either  of  the  broker  (who  is  then  called  the  nominal  assured) 
or  of  his  principal  (or  party  interested)  ;  when  brought  in  the 
name  of  the  principal,  the  allegation  generally  is,  "  that  the 
plaintiff  by  E.  F."  or  "  by  certain  persons  called  or  known 
by  the  name,  style  and  firm  of  E.  F.  and  Co.,  the  plaintiffs 


breaking  of  tackle,  before  any 
of  the  goods  were  loaded  on 
board.  DeTaiix  9,  J'Anson, 
5  Bing.  N.  C.  519. 
8.  Allegation  of  total  loss  on  ship, 
by  being  first  wrecked  and  sub- 
sequently plundered.  Toung 
V.  Turing,  2  M.  ft  Gr.  593. 

4.  Allegation  of  total  loss  on  diip 

by  sea-damage,  producing  in- 
navigability,  and  foUowed  by 
sale.  Parfitt  v.  Thompson,  18 
M.  k  W.  892. 

5.  Same,  by  unseaworthiness,  000a- 

sioned  by  unskilful  loading  of 


goods  on  board.  Redman  v, 
Wilson,  14  M.  ft  W.  476. 

6.  Average    loss,    by    expense   of 

repairs,  claimed  cumuIatiTely 
to  a  total  loss.  Stewart  t . 
Steele,  5  Scott,  N.  R.  927;  and 
see  Knight  v.  BUth,  IS  Q.  E 
649. 

7.  Allegation  of  loss  sustained  by 

shipowner  by  reason  of  having 
to  pay  general  average  contri' 
button  for  goods  jettisoned. 
Milward  v.  Hibbert,  8  Q.  B. 
120. 
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agents  in  that  behalf,"  caused  the  policy  to  be  made.*  When 
the  action  is  brought  in  the  name  of  the  broker,  the  allega- 
tion is,  that  the  policy  was  made  by  the  plaintiff  as  agent  for 
the  parties  interested  and  in  their  behalf ;  and  that  plaintiff 
either  received  the  order  for  and  effected  the  policy  as  such 
agent,  or  else  that  he  gave  the  order  and  direction  to  the 
parties  immediately  employed  in  effecting  it."'' 

The  allegation  of  agency,  and  of  the  capacity  in  which  the 
policy  was  effected,  is  material,  and  must  be  proved  as 
laid.' 

The  policy  is  generally  set  out  verbatim,  leaving  blanks  in  M 
the  declaration,  whenever  they  occur  in  the  common  printed 
form,  and  taking  especial  care  to  set  out  at  full  length  every 
clause,  memorandum,  or  stipulation,  which  materially  affects 
the  pui'port  of  the  instrument,  whetlier  WTitten  on  the  face  or 
the  back  of  the  policy,  at  the  foot  or  in  the  margin ;  and  whether 
expressed  in  a  grammatical  sentence,  or  merely  in  a  form  of 
words  to  which  usage  alone  has  giveh  a  meaning.  As  for 
instance  in  reference  to  the  subject  of  insurance  generally 
inserted  in  the  margin  or  at  the  foot  of  the  policy  by  the 
words  "  on  ship,"  "  on  goods,"  "  on  freight,"  "  on  profits,"  "  on 
bottomry,"  &c.,  as  the  case  may  be,  it  is  alleged,  that  by  a 
certain  memorandum  thereupon  (or  thereunder)  written,  it  was 
declared  that  the  said  insurance  was  "on  ship,"  or  "on  goods," 
or  "  on  freight,"  as  may  be. 

In  case  the  precise  goods  on  which  the  insurance  is  effected  ^^ 
are  specified  by  their  marks  and  numbers,  the  declaration 
generally  sets  out  in  full  the  description  of  the  goods ;  as, 
e.  gr.,  where  such  description  is  in  the  margin  of  the  policy, 
the  allegation  would  be,  "  and  by  a  certain  memorandum  on 
the  said  policy  written,  it  was  declared,  that  the  said  insu- 
rance was  on  fifteen  hogsheads  of  tobacco,  marked  B.  S.,  No. 
51  to  65,"  or  as  the  case  may  be. 


^  See  the  declAration  in  Redmond  v.  ^  Palmer  v.  Marshall,  8  Bing.  79 ; 

Smith,  7  M.  &  Or.  457,  and  in  Suther-  and  see  Redmond  v.  Smith,  7  M.  &  Or. 

land  V.  Pratt,  11  M.  &  W.  296.  457;  Sutherland  v.  Pratt,  11  M.  &  W. 

■  Powlea  r.  Innes,  11  M.  &  W.  10.  296. 
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''Ship or  ships.' 
or  **good8  to  he 
thereafter 
declared  and 
valued.** 


Policy  altered. 


Alteratioii 
while  in  fieri. 


Express  warran- 
ties mast  be  set 
forth. 


If  a  policy  be  made  on  ship  or  ships  to  be  thereafter  de- 
clared, or  on  goods  to  be  thereafter  declared  and  valued,  the 
declaration  should  allege,  if  the  fact  were  so, ''  that  the  in- 
terest was  declared  to  be  on  board  such  a  ship,  or  that  the 
goods  were  duly  declared  and  valued  by  a  memorandum  on 
the  policy,  before  the  loss.^ 

If  the  policy  has  been  altered  by  consent  after  subscription, 
Mr.  Amould  thinks  the  safer  mode  is  to  recite  the  policy  as  it 
originally  stood,  and  then  set  forth  the  agreement  for  altering 
its  terms,  and  the  alteration  made  in  pursuance  thereof.'  It 
is  more  usually  declared  upon,  as  altered,  without  more. 

Where  the  alteration  was  inserted  while  the  policy  was 
in  fieri  {i.  e.,  before  all  the  sub.scriptions  were  filled 
up),  it  was  held  sufficient  to  set  out  the  policy  in  the 
declaration  according  to  its  altered  form :  the  policy  in  this 
case  had  been  originally  effected  "  on  the  profits  of  goods 
valued  at  500?.,"  to  which  defendant's  name  was  subscribed 
In  the  margin  of  the  policy  had  been  added  afterwards, — 
*'  on  his  share  of  the  goods,  say  one-fifth,  valued  at  1000/. ;" 
and  under  these  words  defendant  had  signed  his  initials:  the 
declaration,  in  setting  forth  the  policy,  alleged  it  to  have  been 
effected  "  on  the  plaintiff's  share  of  the  goods,  say  one-fifth, 
valued  at  lOOOZ, :"  and  Lord  EUenborough,  on  the  above 
ground,  held  it  to  be  good* 

As  a  general  practical  rule  it  may  still  be  laid  down,  that 
the  safest  and  easiest  plan  is  to  set  forth  the  policy  precisely 
and  as  nearly  as  possible  in  its  own  language,  adding  only 
what  may  be  requisite  to  make  its  meaning  intelligible,  and 
substituting  the  past  for  the  present  tense. 

Every  express  warranty,  or  condition,  whether  inserted  in 
the  policy  in  a  grammatical  clause,  or  by  mere  words  at  the 
foot,  or  on  the  margin,  as  ''  an  American  vessel,"  "  warranted 
a  Dane,"  "  in  port,"  "  to  sail  on  or  before  the  11th  June,"  &a, 


>  Harman  v,  Kingston,  3  Camp. 
150.  But  we  have  seen  that  such 
declaration  before  loss  is  not  a  condi- 
tion precedent  to  reoovering  on  the 
policy,  ibid.;  Gledstanes  v.  Royal 
Exch.  AsBur.  Co.,  34  L.  J.  (Q.  B.)  30. 


>  2  Chitty,  PL  110,  where  seefonn 
of  declaring  on  an  altered  policy.  [See 
Bullen  k  Leake,  Plead.  420,  421.— 
JBdL] 

*  Robinson  v.  Tobin,  1  Stark.  N.  P. 
836. 
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sliould  be  set  forth  in  the  declaration  as  part  of  the  policy. 
The  same  rule  applies  to  all  regulations  indorsed  on  the  back 
of  the  policy  that  constitute  conditions  precedent.* 

Since  the  Common  Law  Procedure  Act,  averment  of  per-  a 
formance  of  conditions  precedent  may  be  in   very  general  ^ 
terms.     In  a  declaration  on  a  policy,  the  plaintiffs  averred  ^^ 
that  they  had  done  all  things  necessary  on  their  part,  and  had 
been  ready  and  willing  to  do  all  things  necessary  on  their  part, 
and  had  been  ready  and  willing  to  do  all  things  according  to 
the  said  policy,  rules  and  regulations  which  it  was  necessary 
they  should  be  ready  and  willing  to  do,  and  that  all  things  had 
happened  which  it  was  necessary  should  happen  to  entitle  them 
to  be  paid  by  the  society  the  loss  thereinafter  mentioned,  and 
that  a  reasonable  time  for  payment  thereof  had  elapsed.     It 
then  went  on  to  aver  that  a  loss  had  been  incurred,  and  the 
defendants  refused  to  pay.     Held,  that  this  general  averment 
was  sufficient  without  showing  performance  of  the  various  steps 
required  by  the  society  to  entitle  the  assured  to  recover  a  loss.- 

All  exceptions  of  risks  and  losses  should  also  be  set  forth  ;  A 
and  it  should  be  shown  on  the  face  of  the  declaration,  that 
the  loss  did  not  happen  from  the  excepted  risks  or  under  the 
excepted  circumstances.  Thus  on  a  policy  on  goods  "  free 
from  capture  and  seizure  in  the  ship  s  port  of  discharge," 
the  declaration,  after  setting  out  the  policy,  alleged  the  loss 
with  the  exception  "  that  while  the  ship,  with  the  said  goods 
on  board  thereof,  was  in  the  course  of  the  said  voyage,  and 
before  her  arrival  at  the  end  thereof,  and  not  in  the  port  of 
discharge,  the  said  ship  and  goods  were,  &c.,"  averring  a  loss 
by  capture.'^ 


Immediately  after  setting  forth  the  terms  of  the  policy,  M 

th 

and  avening  the  payment  of  the  premium,  and  the  contract  m 
of  the  underwriter  as  insurer,  the   declaration,   proceeding 

'  StroDg  V.  Rule,  3  Bing.  315.     See  *  Bamberger    v.     Comra.     Credit 

further  as  to  what  in  such  policies  Mutual  Ass.  Society,  16  C.  B.  676 ; 

shall  be  considered  as  conditions  pre-  24  L.  J.  (C.  P.)  115.     See  Bullen  & 

cedent,  Harrison  v.  Douglas,  3  A.  &  Leake,  124. 

E.  396  ;  Stewart  v.  Wilson,  12  M.  &  '  Dalgleish  «.  Brooke,  15  East,295; 

W.  11.  and  see  Rucker  v.  Greene,  15  East,  208. 
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with  the  narrative  in  order,  states  the  commencement  of 
the  risk. 

On  goods.  .  In  policies  on  goods  the  risk,  as  we  have  seen,  generally 

commences  from  the  moment  of  their  being  loaded  on  board 
ship  either  at  the  port  of  departure  or  at  any  other  port  at 
which,  by  the  terms  of  the  policy,  the  risk  upon  them  is 
declared  to  commence ;  hence,  in  common  policies  on  goods, 
the  commencement  of  the  risk  is  generally  alleged  thus: 
"And  divers  goods  of  great  value  had  been  and  were  shipped 
and  loaded  on  board  the  said  ship  at  [the  terminus  d  quo  of 
the  voyage  insured,  or  other  port  where,  by  the  policy,  the 
risk  on  the  goods  is  made  to  commence']  aforesaid,  in  and  on 
board  the  said  ship  or  vessel  in  the  said  policy  of  insurance 
mentioned  to  be  carried  and  conveyed  therein  on  the  said 
voyage." 

OoBhip.  In  policies  on  ship  which  are  generally  "at  and  jfrom" 

either  the  home,  or  some  out,  port  of  depai-ture,  the  usual 
allegation  of  the  commencement  of  the  risk  is,  "  and  the  said 
ship  or  vessel  in  the  said  policy  of  insurance  mentioned  was 
in  good  safety  at  [the  port  at  and  from  which  she  is  insured 
by  the  policy]  aforesaid  ;"  or  in  case  of  a  policy  from, — "and 
the  ship  departed  on  her  said  voyage,  &a" 

On  freight.  In  policies  on  freight,  supposing  the  loss  to  have  taken 

place  after  the  whole  cargo  from  which  the  freight  is  to  accrue 
has  been  shipped  on  board,  the  averment  is  the  same  as  in  a 
common  policy  on  goods;  except  that,  instead  of  merely 
alleging  that  the  goods  were  shipped  and  loaded  on  board  the 
ship,  it  should  be  added,  that  they  were  so  shipped  and  loaded 
"  to  be  carried  and  conveyed  on  freight  in  and  on  board  the 
said  ship  or  vessel  on  the  said  voyage." ' 

If  the  loss  occurred  before  the  whole  of  the  goods  were 
shipped  on  board,  but  after  they  were  contracted  for  and  ready 
to  be  so  shipped,  the  averment  should  be  "  that  the  said  ship 
was  in  good  safety  at  [the  port  of  shipment],  and  that  whilst 
the  ship  was  at  [the  port  of  shipment]  aforesaid,  and  before 


^  This  allegation  must  be  very  care-       Shedden,  2  B.  &  P.  153. 
fully   attended  to;   De  Symonda  v,  '  2  Chitty,  PL  105. 


m 
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and  at  the  time  of  the  loss  hereinafter  mentioned,  divers  goods 
and  merchandizes  amounting  to  a  full  cargo  of  the  said  ship 
which  had  been  bought,  procured  and  contracted  for,  for  and  on 
account  of  the  said  person  so  interested  in  the  subject-matter  of 
insurance  as  aforesaid,  were  there,  at  [the  port  of  shipment] 
aforesaid,  for  the  purpose  of  being  shipped  and  loaded,  and 
which,  if  it  had  not  been  for  the  loss  hereinafter  mentioned, 
would  have  been  shipped  and  loaded  in  and  on  board  the  said 
ship  to  be  conveyed  therein  on  the  said  voyage  in  the  said 
policy  of  insurance  mentioned,  to  wit,  from to ."  ^ 

Formerly  the  greatest  care  was  required  in  averring  the  A^ 
interest  to  be  in  the  persons  really  interested  in  the  subject 
of  insurance ;  and,  to  avoid  the  danger  of  a  variance  in  this 
respect  between  the  declaration  and  the  proof,  the  interest, 
in  all  cases  of  doubt,  was  variously  stated  in  different  counts. 
When  the  Pleading  Rules  of  1834  proliibited  more  than  one 
count  on  the  policy,  they,  in  order  to  meet  the  difficulty  as  to 
the  statement  of  the  interest,  provided  that,  "  in  actions  on 
policies  of  insurance  the  interest  of  the  assured  may  be  averred 
thus :  that  A.,  B.,  C,  and  D.,  or  some,  or  one,  of  them,  were, 
or  was,  interested,  &c.  And  it  may  also  be  aveiTed,  '  that  the 
insurance  was  made  for  the  use  and  benefit,  and  on  the 
account,  of  the  person  or  persons  so  interested.' "  The  Plead- 
ing Rules  of  1853  have  retained  these  provisions.  Wherever, 
therefore,  there  is  a  doubt  as  to  the  persons  in  whom  the 
insurable  interest  is  vested,  this  alternative  mode  of  allega- 
tion ought  to  be  adopted. 

In  all  cases  it  is  necessary  that  the  declaration  should 
contain  some  averment  of  interest.^  Except,  indeed,  in  the 
case  of  wager  policies  on  foreign  ships  {i.  e.,  poUcies 
containing  clauses  on  the  face  of  them  denoting  proof  of 
interest  to  be  unnecessary,  as  "  interest  or  no  interest," 
or  "  without  further  proof  of  interest  than  the  policy"), 
— in   these   cases  the  declaration  need   not    aver  interest, 


^  See  this  averment  in  Devaux  v,  ^  Nantes  v.  Thompson,  2  East,  385, 

J'Anson,  5  Bing.  N.  C.  519. 
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General  mode. 


The  important 
points  in  the 
allegation* 


but  must  allege  that,  from  the  commencement  of  the  risk  to 
the  time  of  the  loss,  the  ship  insured  was  not  British.' 
*  The  averment  of  interest  in  the  declaration  follows  inmie- 
diately  after  the  allegation  of  the  commencement  of  the  risk, 
and  is  generally  as  follows : — "  that  the  said  E.  F.  (or  '  the 
plaintiff/  or  *that  A.,  B.,  C,  and  D.,  or  some,  or  one,  of 
them  *)  was  then  (i.e.,  at  the  commencement  of  the  risk),  and 
from  thence  continually  afterwards  until,  and  at  the  time  of 
the  loss,  hereinafter  mentioned,  interested  in  [the  subject  of 
insurance,  whatever  it  may  be],  to  a  large  value  and  amount, 
to  wit,  to  the  value  and  amount  of  all  the  monies  by  him  ever 
insured  or  caused  to  be  insured  thereon  [or  in  a  valued 
policy],  to  the  ^alue  in  the  said  policy  mentioned." 

The  two  important  points  in  this  allegation  are,  the  time  at 
which  the  interest  is  averred  to  have  vested  and  the  parties 
in  whom  it  is  vested. 

1.  With  regard  to  the  time  :  in  the  form  above  given,  the 
interest  is  averred  to  continue  from  the  commencement  of  the 
risk  until  the  loss.  The  material  part,  however,  of  the  aJlega- 
tion  is,  that  the  interest  was  vested  during  the  risk  and  at 
the  time  of  loss. 

In  one  case,  indeed,  where  the  interest  was  averred  to  be 
in  A.  and  B.  until,  and  at,  the  time  of  loss,  and  it  appeared 
that,  after  the  making  of  the  policy,  but  before  the  loss,  C.  had 
also  become  interested  as  a  part  owner,  BuUer,  J.,  refused  to 
nonsuit  on  this  evidence,  saying,  that  the  making  of  the  policy 
was  the  time  to  which  the  averment  of  interest  related.' 
But  this  doctrine  is  now  exploded  ■  and  it  is  clearly  settled 
iihat  in  no  case  is  it  requisite  to  allege  that  the  party  was  in- 
terested at  the  time  of  making  the  policy,  but  that  it  is  suffi- 
cient to  aver  that  he  was  interested  at  the  commencement  of 
the  risk,^  or,  which  seems  quite  enough^  during  the  risk  and 
at  the  time  of  loss.* 


>  CouBins  V.  Nantes,  8  Taunt  513 
(▲.D.  1811).  Quart,  however,  whether 
any  action  is  maintainable  on  such 
policies  since  the  8  ft  9  Vict  o.  109, 
B.  18. 

*  Perchard  v,  Whitznore,  note  of 


N.  P.  cases,  cited  2  B.  &  P.  155,  note, 
s  Powles  V.  Innes,  11  H.  ft  W.  10 ; 
Sutherland  v.  Pratt,  ibid  29d. 

*  Rhind  v.  Wilkinson,  2  Taunt  237. 

*  Powles  V,  Innes,  11  M.  ft  W.  10 ; 
Sutherland  v.  Pratt»  ibid.  296. 
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The  allegation  that  the  interest  continued  until  the  time  of 
loss  is  material,  that  is  to  say,  a  party  who,  having  been  in- 
terested in  the  subject  of  insurance  at  the  time  of  making  the 
policy,  has  assigned  away  his  share  of  the  interest  therein 
before  the  loss,  cannot  sue  on  the  policy,  except,  indeed,  as  a 
trustee  for  the  j^arty  to  whom  he  has  so  assigned  his  interest, 
in  cases  wliere  the  policy  is  handed  over  to  him  on  such  as- 
signment, or  there  is  an  agreement  that  it  shall  be  kept  alive 
for  his  benefit. 

In  the  case  that  establishes  this  position,  the  declaration 
stated  that  the  plaintiffs  made  the  policy  as  agents  for  Page 
and  Chamberlain  ;  that  Page,  Chamberlain,  and  one  Banks 
were,  during  the  risk,  and  until,  and  at,  the  time  of  loss,  in- 
terested in  the  ship  to  the  amount  of  the  money  insured;  and 
that  the  ship  was  totally  lost.  By  his  fourth  plea  the  de- 
fendant traversed  the  allegation  that  Chamberlain,  Page  and 
Banks  were  interested,  during  the  risk,  modo  et  forriid',  Tlie 
evidence  was,  that  before  the  loss,  Page,  by  bill  of  sale,  had 
conveyed  his  share  to  Banks,  and  the  Court  gave  judgment 
for  the  defendant.' 

In  some  cases  even  the  averment  of  interest  at  the  time  of 
loss  may  become  immaterial.  Thus  where,  under  a  policy  on 
goods  "lost  or  not  lost,"  the  plaintiff  seeks  to  recover  for  an 
average  loss  on  the  goods,  it  is  no  answer  to  an  action  on  such 
a  policy,  that  the  partial  damage  in  respect  of  which  he  sues 
had  been  sustained  by  the  goods  before  he  acquired  any 
interest  in  them.*  But  this  doctrine  does  not  apply  to  cases 
of  prior  total  loss.* 

It  should  be  observed,  that  though  the  names  of  the  N 
parties  interested  (except  where  stated  in  the  alternative), 
must  be  correctly  set  forth,  yet  it  never  was  held  necessary 
to  state  the  nature  of  the  interest  on  the  face  of  the 
declaration,  by  showing  specially  either  the  title  in  respect 
of   which    the   action   is    brought     (as    that    of  mortgagor, 

1  Powles  V.  Innes,  11  M.  &  W.  10.  296. 

But  see  now  the  C.  L.  Proced.  Act,  '  2  Duer  on  Mar.  Ins.  7 ;  Hastie  v. 

1860,  §  19.  Couturier,  9  Exch.  109;  and  Coutu- 

■  Sutherland  v.  Pratt,  11  M.  &  W.  rier  v.  HasUe,  6  H.  of  Lds.  Cas.  673. 
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vendee,  consignee,  &c.),  or  the  mode  in  which  the  intere^ 
was  acquired.' 

The  averment  of  interest  on  freight  is  on  this  wise  : — That 
the  plaintiflf,  "  then  and  from  thence  continually  afterwards, 
until  and  at  the  time  of  the  loss  hereinafter  mentioned,  was 
interested  in  the  said  freight  to  be  earned  by  the  carriage 
and  conveyance  of  the  said  goods  in  and  on  board  the  said 
ship  on  the  said  voyage,  &c.  (as  in  case  of  goods) ;  or  if  no 
goods  were  really  shipped  on  board,  then  state  the  com- 
mencement of  the  risk,  as  in  the  form  already  given  from 
Devaux  u  J' Anson,  and  aver  interest  in  the  freight  during 
the  risk  and  at  the  time  of  loss. 

With  regard  to  policies  on  profit,  the  averment  may  be 
either,  that  "  during  the  risk  and  at  the  time  of  loss,"  the 
assured  "  was  interested  in  the  profits  expected  to  arise  from 
the  said  goods,  &a  to  a  large  amount,  to  wit,  &a;""  or  "  that 
whilst  the  said  ship  was  prosecuting  her  said  voyage,  divers 
large  quantities  of  goods  were  loaded  and  shipped  on  board 
the  said  vessel,  and  continued  so  loaded  on  board  thereof 
from  thence  until  the  loss  hereinafter  mentioned  ;  and  that 
the  plaintiffs  were  interested  in  the  profits  to  arise  and  be 
made  from  the  sale  and  disposal  of  the  said  goods."' 

As  to  bottomry,  the  averment  simply  is,  that  the  assured 
''was  interested  in  the  said  bottomry  to  the  full  amount 
insured."* 


Allegation  of 
losi. 

In  Toyage  poli- 

OlM. 


As  to  the  time  of  lo^s, — ^in  voyage  policies,  where  the  loss 
has  taken  place  after  the  ship's  sailing,  the  policy,  after 
alleging  the  ship's  departure  from  the  terminus  d  quo,  and 
her  sailing  on  her  voyage,  proceeds  thus  : — '*  and  that  after- 
wards and  whilst  the  said  ship  or  vessel  was  proceeding  on 
her  said  voyage,  and  before  her  arrival  at  [the  terminus  ad 
quern],  the  said  ship  with  the  said  goods,  &c."  was  lost 


^  Camithera  v.  Sheddon,  6  Taunt* 
14.  See  also  Irving  t;.  Richardson,  2 
B.  &  Ad.  193. 

'  As  in  Qrant  «.  Parkinson,  cited  8 
B.  &  P.  86. 


'  See  form  of  declaration  on  policy 
on  profits  in  Stookdale  v.  Dunlop,  6 
M.  ft  W.  224  ;  and  see  M'Swinnej  v. 
Boy.  Exch.  Aas.  Co.,  14  Q.  B.  634. 

«  Simonda  v,  Hodgson,  3  B.&  Ad.  50. 
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In  time  policies   the  loss  is  generally  avenged   to  have  In  timo  policies, 
taken  place,  "  during  the   said   time    [or  '  during  the  said 
twelve  calendar  months/  or  as  may  be],  and  whilst  the  said 
ship  was  attempting  to  prosecute  a  voyage  which  was  pro- 
tected by  the  said  policy,  &c.**  to  wit,  on,  &c.* 

The  material  point  is,  that  the  declaration  should  show  The  material 

1      •  1  •  p     1         •  1    9        point  is  to  show 

tiiat  the  loss  took  place  durmg  the  contmuance  of  the  risk.^      that  the  loss 

With  regard  to  the  cause  of  loss,  it  was  customary  and  during  the  risk, 
necessary,  under  a  former   state   of  the   law,  to   aver   the  As  to  the  caase 

or   loAfi- 

precise  peril  by  which  the  loss  was  said  to  have  been  caused, 
and,  in  consequence,  we  have  had  very  frequent  instances  of 
entire  failure  of  justice  when  the  evidence  was  of  a  different 
cause  from  that  alleged  in  the  declaration.  Most  usually  it 
will  now  suffice  to  aver  the  loss  to  be  by  the  perils  insured 
against,  and  this  is  by  far  the  safest  mode  of  declaring. 


Every  subscription  to  a  policy  made  with  private  under-  Conaolidation 


writers  being  a  separate  contract  is  the  ground  of  a  separate 
action,  and,  consequently,  although  the  facts  be  the  same,  the 
cause  of  action  and  ground  of  defence  identical,  yet  the  number 
of  actions  brought  upon  the  same  policy  is  necessarily  the 
number  of  subscriptions  which  it  bears,  not  one  of  them 
differing  from  another  except  in  amount.  If  the  under- 
writer deny  his  liability,  in  every  such  case  a  writ  must 
issue  to  enforce  the  claim  of  the  assured,  as  being  the  only 
basis  between  such  parties  of  execution  in  law.  The  neces- 
sity for  issuing  writs  in  every  ca^e  remains  as  it  was ;  but  as 
soon  as  an  appearance  has  been  entered  to  them,  application 
may  be  made  on  the  part  of  the  defendants  in  these  several 
actions  for  a  judge's  order  to  stay  all  the  actions  except  one, 
the  plaintiff  consenting,  and  the  other  defendants  agreeing 
to  be  bound  by  the  result  of  the  action  which  is  not  stayed, 
and  otherwise  consenting  to  such  terms  as  are  proposed  by 

*  See  Hollingworth  v.  Brodrick,  7       296 ;  Hughes  on  Ins.  469.     See  alto 
A.  &  £.  40.  Peppin  v.  Solomons,  5  T.  R.  496. 

*  Sutherland  v.  Pratt,  11  M.  &  W. 


rule. 
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Meaning  of 
**not  to  bring 
writ  of  error." 


the  plaintiff  and  deemed  reasonable  by  the  judge.  This  is 
called  consolidating  the  actions,  and  the  order  by  which  it  is 
effected  the  Consolidation  Rule, 

The  leading  principle  which  regulates  all  the  decisions  on 
this  matter  is,  that  the  order  for  consolidation  is  a  favour 
asked  by  the  defendants  :*  the  Courts,  therefore,  as  a  gene- 
ral rule,  will  not  grant  the  order,  except  by  consent  of 
plaintiff. 

The  effect  of  the  rule,  as  far  as  concerns  the  defendants  in 
the  other  actions  is,  that  they  are  bound  by  the  verdict  in 
the  action  tried,  supposing  it  to  be  such  as,  in  the  opinion  of 
the  Judge  before  whom  the  action  was  tried,  or  of  the  Court 
in  Banc,  ought  to  stand  as  a  final  determination  of  the  causa 
Otherwise,  the  CouiIb  will  gi'ant  a  new  trial  Yet  in  one 
case,  where  a  special  jury  had  twice  found  a  verdict  for  the 
plaintiff  on  a  question  of  unseaworthiness,  on  the  same  evi* 
dence,  the  Court  refused  to  grant  a  second  new  trial  :*  nor 
would  they  open  the  consolidation  rule,  and  permit  the  same 
question  to  be  retried,  in  another  action,  against  another 
underwriter  on  the  same  policy,'  Park,  J.,  declaring  that,  in 
all  his  experience,  he  never  knew  a  consolidation  rule  opened 
after  a  second  verdict* 

The  meaning  of  the  usual  condition,  not  to  bring  a  writ 
of  error,  is  that,  after  a  fair  trial,  and  substantial  justice  has 
been  done,  no  writ  of  error  shall  be  brought,  though  manifest 
error  appear  on  the  record.*  But  where  a  case  had  been 
turned  into  a  special  verdict,  in  order  that  defendant  might 
remove  it  into  th^  Exchequer  Chamber,  with  a  view  to 
obtaining  the  decision  of  the  Court  of  Error  upon  some 
material  point  of  law  going  to  the  merits  of  the  case,  this 
was  held  not  to  be  against  the  terms  of  the  rule^  and  the 
Court,  it  seems,  in  such  case,  will  stay  execution  in  any  other 
action  commenced  against  another  defendant  on  the  same 
policy,  he  giving  security  to  be  bound  by  the  determination 


1  Per  Parke,  B.,  in  M'Qregor  v. 
Horafall,  4  Bi.  fc  W.  821. 

'  Foster  v.  Steele,  8  Biug.  N.  C. 
892. 


>  Foster  v,  Alvez,  3  Bing.  N.  C. 
896. 
*  Ibid.  897. 
^  Camden  v.  Edie,  1  H.  BL  21. 
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of  the  Court  of  Error.*  Whore  the  defendant  in  the  fii-st 
axjtion  had  brought  a  writ  of  error,  but  omitted  to  put  in 
bail  in  en'or,  plain titf  taking  out  execution  as  to  him, 
was  not  permitted  to  do  so  as  to  the-  other  defendants,  who 
were  each  of  them  held  entitled  to  bring  their  writ  of 
error.^ 

And  in  all  cases  aUke,  if  the  plaintiff  obtain  a  verdict,  and  Rule  for  a  new 
the  defendant  apply  for  and  obtain  a  new  trial,  proceedings  proceedings, 
will  be  stiiyed  against  the  other  defendants  till  the  ultimate 
decision  of  the  cause.  ^ 

The  rule  being  granted  as  a  ftxvour  to  the  defendant,  the  Consoii<iati<m 
Courts  are  not  disposed  to  conclude  tlic  plaintitTs  right  by  bind  the  plain- 
a  verdict  for  the  defendant  at  the  first  trial,  on  the  ground  **^* 
of  variance  between  the  declaration  and  proof,  or  if  fresh 
evidence  have  been  subse(piently  discovered  ]*  nor  will  they 
restrain  him  from  bringing  such  second  action  till  the  costs 
of  the  first  are  paid.* 

If  the  plaintiff,  with  the  leave  of  the  Coui*t,  proceed  to 
trial  with  one  of  the  other  causes,  the  Court,  in  gi*anting 
his  application,  will  generally  extend  to  the  second  trial 
all  such  terms  made  compulsory  on  the  defendant  in  the 
fii*st,  as  may  be  required  for  "  achieving  the  justice  of  the 


case." 


He  generally  does  so  with  all  the  advantages  stipulated  in 
the  consolidation  rule,  extended  by  order  of  the  Court  to  the 
second  action ; "  this  is  not  so,  if  he  proceed  without  such 
leave.' 

The   13th   Practice  Rule  of  Hilary  Term,  1853,  directs  Costs  on  pay- 
that  "where  money  is  paid  into  Court   in  several  actions  StoC^urT"^^ 
which   are   consolidated,  and   the   plaintiff,  without   taxing 
costs,  proceeds  to  trial  on  one  and  fails,  he  shall  be  entitled 
to  costs  on  the  others  up  to  the  time  of  paying  money  into 
Court" 

»  Gill  V.  Hinckley,  1  Moore,  79.  Doyle  v.  Douglas,  4  B.  &  Ad.  544. 

»  Aylwin  v.  Favine,  2  B.  &  P.  N.  11.  *  Doyle  v.  Douglis,  4  B.  &  Ad.  544. 

430.  «  Cohen  v.  Bulkeley,  5  Taunt.  164. 

'  HudgaoQ  V.  liichardson,   3  Burr.  7  Long  v.  Douglas,  4  B.  &  Ad.  545, 

1477.  note. 

*  Coheu  V,  Bulkeley,  5  Taunt.  165  ; 


1050 


PLEAS 


[PABTIV. 


Oftbepl 


Non  aasumpsit. 


Matters  in  con- 
fession and 
aroidance. 


The  Pleading  Rules  of  Trinity  Term,  1853,  declare,  "  That 
the  plea  of  non  assumpsit,  or  a  plea  traversing  the  contract 
or  agreement  alleged  in  the  declaration,  shall  operate  only 
as  a  denial  in  fact  of  the  express  contract,  promise  or  agree- 
ment  alleged,  or  of  the  matters  of  fact  from  which  the  con- 
tract, promise  or  agreement  alleged,  may  be  implied  by  law,"  * 
i.e.,  in  an  action  on  a  policy  of  insurance  the  plea  will  operate 
as  a  denial  "  of  the  subscription  to  the  alleged  policy  by  the 
defendant ;  but  not  of  the  interest,  of  the  commencement  of 
the  risk,  of  the  loss,  or  of  the  alleged  compliance  with  war- 
ranties. The  rule  does  not  limit  the  effect  of  non  assumpsit 
to  a  mere  traverse  of  the  fact  of  the  defendant's  having  sub- 
scribed the  policy  on  which  the  action  is  brought,  but  of  his 
having  subscribed  the  alleged  policy,  that  is,  such  a  policy  as 
the  plaintiff  has  set  out  in  his  declaration :  it  denies,  in  fact, 
the  making  of  the  contract  declared  upon.  Thus,  it  has  been 
held  to  extend  to  a  denial  that  the  policy  "  was  caused  to  be 
made  as  alleged  in  the  declaration," '  that  the  parties  actually 
effecting  the  policy  had  done  so  ''  as  agents  for  the  plaintiff, 
and  on  his  behalf;'"  and  ''that  the  plaintiff,  or  any  one  on 
his  behalf,  had  ever  paid  the  premium."  * 

''All  matters  in  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  those  also  which  show 
the  transaction  to  be  either  void,  or  voidable,  in  point  of 
law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded."  And,  therefore,  in  actions  on  policies  of  insurance, 
"unseaworthiness,  misrepresentation,  concealment,  and  de- 
viation," and  the  like,  must  be  specially  pleaded. 


^  Rule  6.  Should  the  policy  be 
under  seal,  rule  10  provides  that  '*  the 
j>lea  of  non  est  factum  shall  operate  as 
denial  of  the  execution  of  the  deed 
in  point  of  fact  only,  and  all  other 
matters  must  be  specially  pleaded, 
including  matters  which  make  the 
deed  absolutely  void,  as  well  as  those 
which  make  it  voidable." 


>  Sutherland  v.  Ptatt,  11  Iff.  k  W. 
296. 

'  Redmond  v.  Smith,  7  Man.  k  Or. 
457. 

A  Bennion  v.  Davison,  8  M.  &  W. 
179 ;  Sutherland  v.  Pntt,  11  U.  it 
W.  296;  DowdaU  v.  Allan,  18 
QB.  2. 
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By  11  Geo.  1,  c.  30,  s.  43,  the  London  and  the  Royal  Ex-  London  and 

,  .  ,  .,71       ^y*i  ^''^^'  ^^' 

change  Assurance  Companies  are  allowed  to  plead  ml  debet,  Co. 'a  excepUona. 

or  no)i  est  factum^  and  thereunder  give  the  special  matter  in 
evidence  ;  and  this  privilege  they  appear  still  to  retain  not- 
withstanding the  0  &  6  Vict.  c.  3.* 

Since  the  Pleading  Rules  of  Trinity  Term,  1853,  the  words 
"  by  statute"  must  now  be  inserted  in  the  margin  of  such  plea, 
together  with  the  year  of  the  reign  in  which  the  Act  was 
passed,  the  chapter  and  section  of  the  Act,  and  a  specification 
whether  it  be  public  or  not. 


1.  Denial  that  plaintiff  was  interested  at  the  time  of  loss :  Pieas  in  denial. 
— As  we  have  seen,  the  declaration  must  always  contain  an  }\  ^^°/**  ^^ 

'  "^  interest. 

averment  of  interest ;  and  if  this  is  to  be  disputed,  it  should 
be  traversed  modo  et  fornid  as  alleged.^  This  is  the  proper 
mode  of  pleading  when  the  defendant's  case  is,  that  the 
party  or  parties  in  whom  the  interest  is  alleged  in  the 
declaration  either  never  had  any  insurable  interest  in  the 
subject  of  insurance,  or  had  parted  with  their  interest  before 
the  loss.* 

To  a  declaration  on  a  policy  "  lost  or  not  lost,"  for  an  average 
loss  on  goods,  it  is  no  answer  that  the  goods  were  so  damaged 
as  alleged  in  the  declaration  before  the  plaintiff  acquired  or 
had  any  interest  in  them.* 

If  the  declaration  on  the  face  of  it  show  a  want  of  interest, 
e.  g.y  a  wagering  policy,  the  form  of  the  plea  is  that  the  ship 
in  the  policy  mentioned  was  and  continued  to  be  a  British 
ship.* 

2.  Denial  that  Loss  or  Damage  took  i^lace,  as  alleged,  or  2.  Denial  of 

loss 

was  caused  by  any  Peril  insured  against : — The  defendant 
has  a  good  answer  to  the  action,  if  he  can  prove  that  the  loss 
did  not  take  place,  as  alleged  in  the  declaration.     But  this 


»  Carr  v.  Roy.  Excb.  Asa.  Co.,   81  <  Sutherland  v.  Pratt,  11  M.  &  W. 

L.  J.  (Q.  B.)  93.  296,  8th  plea. 

«  Mills  V.  Campbell,  2  Y.  &  C.  389.  *  Smith  v,  Reynolds,  1  H.  &  N. 

»  Stockdale  v,  Dunlop,  6  M.  &  W.  221. 


224  ;  Powles  v.  Imies,  11  M.  &  W.  10. 
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may  be  amended  even  at  tbe  trial ;  and  besides,  the  occasion 
for  such  amendment  is  hkely  to  occur  but  seldom,  as  the 
better  mode  of  averring  the  cause  of  loss  is  "  by  the  perils 
insured  against."  The  assured  frees  himself  from  all  liability 
on  the  policy  if  he  can  show  that  the  cause  of  loss  was  not 
one  of  the  perils  insured  against.^ 

3.  Denial  tliat  the  Oooda  were  loaded  on  board,  <tc.: — 
If  the  policy,  as  is  generally  the  case,  expresses  that  the  risk 
on  goods  is  "  to  begin  from  the  loading  thereof  on  board  the 
ship/'  such  policy  will  only  attach  on  goods  loaded  on  board 
at  the  terminus  d  quo^  or  port  of  loading,  named  in  the 
policy :  if  it  expresses  that  the  risk  is  to  begin  "  from  the 
loading  of  them  on  board  the  ship  at  any  named  place/'  it 
will  only  attach  on  goods  loaded  on  board  there.'  The 
defendant  may,  therefore,  traverse  such  loading  on  board. 

If  his  case  is,  that  though  the  goods  were  so  loaded,  yet 
they  were  not  intended  to  be  carried  on  to  the  port  of  desti- 
nation, then  he  should  deny  that  the  goods  were  loaded  on 
board  for  the  voyage.* 

4.  Denial  that  any  Ooods  were  contracted  for,  &c,,  at  time 
of  Lo88 : — ^Although  none  of  the  goods  were  actually  shipped 
on  board  at  the  time  of  loss,  yet,  if  at  that  time  they  were 
contracted  for,  and  ready  to  be  so  shipped,  the  policy  on 
freight  attaches.  The  defendant  may  deny  that  goods  at 
that  time  were  procured  or  contracted  for  as  alleged  in  the 
declaration.* 

6.  -Denial  of  Compliance  with  Warranties : — '*  It  shall 
be  lawful  for  the  plaintiff  or  defendant  in  any  action  to 
aver  performance  of  conditions  precedent  generally,  and  the 
opposite  party  shall  not  deny  such  averment  generally,  but 


^  Chope  V.  Reynolds,  5  C.  B.  N.  S. 
642 ;  28  L.  J.  (C.  P.)  194 ;  PhUpot  v. 
Swann,  11  C.  B.  N.  a  270;  Mordy  v. 
Jones,  4  B.  &  Cs.  394. 

'  See  Rickman  v,  Carstairs,  5  B.  & 
Ad.  651 ;  and  cases,  ante,  p.  S68.  As 
to  what  wiU  satisfy  the  declaration, 
see  GaxT  and  Joaling  v.  Montefiore,  83 


L.  J.  (Q.  E)  256,  ante,  p.  869. 
'  See  case  in  which  both  pli 
allowed    together,    Reid    v.   Rew,  2 
DowL  P.  C,  N.  S.  548. 
*    *  See  form  of  plea  to  this  eflsct 
in  Devauz  v.  J' Anson,  5  Bmg:  N.  C 
519. 
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shall  specify  in  his  pleading  the  condition  or  conditions  pre- 
cedent the  perfonnance  of  which  he  intends  to  contest."* 


There  is  no  warranty  of  seaworthiness  implied  in  respect  Pleas  in  confes- 
of  goods '  or  under  a  time  policy  in  respect  of  ship,*  and  as  ance. 
regards   the  ship   under  a  voyatre  policy   this  wan-anty   is  ^-  Plea  of  un- 

*^  ^  ./or./  J  seawortniuess. 

satisfied  if  the  ship  was  seaworthy  at  the  commencement  of 
the  risk  on  which  the  loss  occurred.*  But  for  the  purposes 
of  this  warranty  there  may  be  a  distinction  between  the 
port,  the  river  navigation,  and  the  open  sea ;  *  and  between 
vessels  of  one  class  and  of  another ;  *  or  in  respect  of  one  class 
of  cargo  and  of  another.'  The  vessel  may  be  badly  stowed  * 
or  insufficiently  provisioned,  equipped,  or  manned,  and 
thereby  give  occasion  to  a  plea  of  unseaworthiness." 

In  Stewart  v.  Wilson  non-compliance  with  certain  iniles  of 
an  insurance  club  was  pleaded  and  held  as  amounting  to 
unseaworthiness.*** 

If  the  defence  relied  on  be  misrepresentation,  the  plea  2.  Misrepresen- 
should  state  concisely — 1.  The  nature  of  the  misrepresen- 
tation as  actually  made  ;"  2.  That  defendant  was  induced 
thereby  to  subscribe  the  policy ;  3.  That  plaintiff,  at  the 
time  of  making  the  representation,  knew  it  to  be  false ;  it 
may  be  added,  if  actual  fraud  is  relied  on,  that  he  made  it 
with  the  fraudulent  intent  to  deceive,  &c.^^ 

Where  the  defence  is  the  concealment  of  a  material  fact,  3.  Concealment. 


*  Com.  Law  Proc.  Act,  1852,  a.  d7. 

*  Koebel  v.  Saunders,  33  L.  J. 
(C.  P.)  310;  17C.  B.  N.  S.  71. 

'  Qibson  v.  Small,  4  H.  of  Lds.  Cas. 
353. 

*  Redman  r.  Wilson,  14  M.  &  W. 
476. 

*  Dixon  V,  Sadler,  5  M.  &  W.  414 ; 
Biccard  v.  Shepherd,  14  Moo.  P.  C. 
471 ;  Annen  v.  Woodman,  8  Taunt. 
299;  Bouillon  r.  Lupton,  33  L.  J. 
(C.  P.)  87. 

*  Knill  V.  Hooper,  2  H.  &  N.  277 ; 
Barges  v,  VYickham,  8  B.  &  S.  669 ; 
Clapham  r.Langton,  84  L.  J.  (Q.  B.)  46. 


'  Biccard  v.  Shepherd,  14  Moo.  P.  C. 
471 ;  Foley  v.  Tabor,  infra. 

8  Redman  v.  Wilson,  14  M.  &  W. 
sup. ;  Foley  v.  Tabor,  2  F.  &  F.  662  ; 
Biccard  v.  Shepherd,  sup, 

»  Ante,  p.  616—626. 

»o  Stewart  v,  Wilson,  12  M.  &  W. 
11. 

11  This  would  not  be  wrong,  but  I 
believe  it  is  now  unnecessary  to  par- 
ticularise, and  it  is  always  dangerous. 
-JBd. 

"  Mackintosh  v.  Marshall,  11  M.  & 
W.  116 ;  Bruce  v.  Jones,  32  L.  J.  (Ex.) 
132. 
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the  plea  should  in  substance  allege — 1.  The  truth  of  the  fact 
as  it  really  was ;  2.  That  such  fact  was  material  to  the  risk ; 
3.  That  it  was  within  the  knowledge  of  the  plaintiflF,  when  he 
eflfected  the  policy  ;  4.  That  he  wrongfully,  improperly,  and 
fraudulently,  concealed  it  from  the  defendant* 

Deviation,  properly  so  called,  unreasonable  delay,  unwar- 
rantable trading,  or  other  acts  that  vary  the  risk,  must  be 
specially  pleaded;  and  so  must  the  abandonment  of  the 
original  voyage  insured,  either  by  giving  up  all  thoughts  of 
proceeding  to  the  specified  port  of  destination,  or  by  engaging 
in  an  intermediate  voyage  inconsistent  with  the  objects  of  the 
policy,  though  with  an  ultimate  intention  of  afterwards  pro* 
ceeding  to  the  terminus  ad  qv^rru* 

The  defence  may  be  that  the  risk,  under  the  circum- 
stances, neyer  commenced,  or  (what  is  the  same  thing)  that 
the  policy  never  attached  on  the  subject  of  insurance ;  or, 
on  the  other  hand,  the  defence  may  be  that  the  risk  on  the 
subject  of  insurance  had  terminated  before  the  loss ;  this 
and  the  other  must  be  the  subject  of  a  special  plea." 

The  same  is  to  be  said  of  illegality,  whether  of  the  trading, 
or  the  voy£^e ;  when  this  forms  the  groimd  of  defence,  it 
must  be  specially  pleaded/ 

Any  defence  turning  on  the  usages  of  trade,  or  at  Lloyd's, 
&c.,  must  be  specially  pleaded. 

See,  accordingly,  pleas  setting  out  the  usage  at  Lloyd's  as 
to  settlement  of  losses  in  account,'  and  pleas  of  a  custom  of 


1  See  the  obflerTations  of  Alderson, 
B.,  in  Elkin  v.  Jansen,  18  H.  &  W. 
664. 

Concealinent  of  time  when  a  mis- 
sing ship  was  last  seen ;  Westbury  v. 
Abeidein,  2  M.  &  W.  267 ;  and  see 
Anderson  v,  Thornton,  8  Ezch.  426. 

Conoealment  of  time  when  a  mis- 
sing ship  sailed,  and  also  poaitiye 
misrepresentation  as  to  the  same  fact; 
Mackintosh  v.  Marshall,  11  M.  &  W. 
116. 

Conoealment  of  the  date  of  a  bill 
for  ship's  disbursements  drawn  by 
the  captain  of  a  missing  ship  at  her 


port  of  departure  the  day  before  she 
sailed;  Elkinv.  Jansen,  18 M.fcW. 665. 

9  Hamilton  v.  Shedden,  8  M.  &  W. 
50;  PhiUips  v.  IrWngp  7  M.  &  Or. 
825 ;  Bold  v.  Rotherham,  8  Q.  &  78L 

>  Harrison  v.  EUis,  7  E.  &  B.  465; 
Oliverson  v,  Brightman,  8  Q.  &  781. 

4  Cunaid  V.  Hyde,  29  L.  J.  (Q.  K) 
6  ;  Wilson  v.  Rankin,  84  L.  J.  (Q.  B.) 
62,  afiarmed  in  error  28  Noy.  1865. 
Redmond  v.  Smith,  7  M.  &  Or.  457; 
Thompson  v.  Irving,  7  M.  fc  W.  867. 

^  Stewart  v.  Aberdein,  4  M.  &  W. 
211;  Sweeting  v.  Pearoe^  29  L.  J. 
(C.  P.)265. 


CHAP.  II.]  IN  ACTION  ON  POLICY. 

London*  that  the  owner  of  goods  earned  on  deck  should  not 
receive  any  contribution  from  the  shipowner  in  case  of  their 
jettison ;  and  also  that  the  underwriters  on  ship  should  not 
be  liable  to  make  good  any  general  average  contribution  paid 
by  the  shipowner  under  such  circumstances.* 

Where  a  declaration  alleged  a  custom  of  the  particular 
trade,  that  goods  of  the  kind  jettisoned  should  be  carried 
on  deck,  and  the  plea  admitted  such  custom  as  alleged,  but 
denied  that  there  was  any  custom  to  pay  general  average  on 
such  goods  when  so  earned,  this  plea,  before  the  Common 
Law  Procedure  Act,  was  held  bad  on  special  demun'er,  as 
putting  in  issue  a  conclusion  of  law  necessarily  resulting 
from  such  custom,  in  fact,  as  was  alleged  in  the  declaration.^ 

Formerly,   under   non    assiimjjsit,   the   defendant   might  8 
show  that  plaintiflf  had  already  recovered  to  the  full  amount 
against  the  underwriters  on  another  policy  effected  on  the 
same  interest,  and  for  the  same  risk  :  this  defence  must  now 
be  specially  pleaded.* 

We  have  else w^h ere  seen,  when  and  under  what  limitations  9 
the  settlement  of  a  loss  in  account  between  the  broker  and  a< 
underwriter  will  be  a  defence  to  an  action  brought  by  the 
assured  on  the  policy  against  the  latter.  Where  such  set- 
tlement in  account  is  set  up  by  the  underwriter  as  a  defence, 
either  as  a  payment,  or  as  an  accord  and  satisfaction,  the 
custom  must  be  fully  set  out  in  the  plea,  and  the  whole  facts, 
as  to  the  adjustment,  &c.,  specially  stated  :  a  very  useful  pre- 
cedent of  both  kinds  of  pleas  will  be  found  in  the  case  of 
Stewart  v.  Aberdein,  in  which  evidence  having  been  given  of 
plaintiff's  cognizance  of  the  custom,  the  defence  raised  by 
the  pleadings  was  held  a  good  bar  to  the  action.* 

The  plea  of  the  Statute  of  Limitations  is  in  the  same  form  1< 
in  actions  on  policies  as  in  other  actions  of  assumpsit 

»  Milward  v.  Hibbert,  8  Q.  B.  120  ;  (Ex.)  217. 

Miller  v.  TithermgtOD,  80  L.  J.  (Ex.)  ^  A  well-considered  form  of  such 

217.  plea  (settled  by  Mr.  Justice  Crompton 

'  Gould  v.  Oliver, 4  Bing. N.C.I 34*  when  at  the  bar)  will  be  found  in 

See  also  the  pleadings  in  S,  C.  2  M.  &  Morgan  v.  Price,  4  Exch.  615.    See 

Gr.  208.     S,C,,  2  Scott's  N.  R.  263.  also  Bruce  v.  Jones,  32  L.  J.  (Ex. )  182. 

See  Miller  v.  Titherington,  80  L.  J.  *  Stewart r.Aberdeiii,  4M.  &W.211. 
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11.  Pica  of 
tender. 


12.  Plea  of 
■et-off. 


It  was  ruled  by  Lord  Ellenborough,  that  where  the  master 
barratrously  procured  the  ship  to  be  condemned  and  sold  in 
a  Vice-Admiralty  Court  abroad,  the  Statute  of  Limitations 
began  to  run  on  the  policy  in  respect  of  the  loss  thus  occa- 
sioned, from  the  time  when  the  captain  delivered  up  the  ship 
and  divested  himself  of  the  possession  under  the  sale.* 

Precisely  the  same  rules  that  apply  to  the  plea  of  tender 
generally,  are  applicable  to  it  when  pleaded  to  a  policy  of 
insurance. 

Thus,  where  the  amount  of  the  sum  due  from  the  de- 
fendant in  an  action  on  a  policy  for  his  contribution  to  the 
loss,  as  a  member  of  an  associated  company  of  shipowners, 
was  3/.  25.  9d. ;  it  was  held,  that  an  oflFer  made  by  the  agent 
of  all  the  shipowners  to  the  plaintiff,  to  pay  400/.  11«.  Id 
in  full  for  his  entire  claim  on  the  policy,  did  not  support  a 
plea  that  defendant  had  tendered  the  31.  28.  9d.,  although  it 
appeared  that  the  agent  had  explained  to  plaintiff's  attorney 
that  3/.  28.  9d.,  part  of  the  400/.  11«.  Id,  was  on  account  of 
defendant,  and  in  full  for  plaintiff^s  demand  .against  him  ;  but 
it  further  appeared,  that  the  party  to  whom  the  agent  had 
made  this  representation,  could  not  have  taken  the  3/.  28.  9d., 
for  the  agent  said  he  tendered  the  400/.  lis.  Id.  in  bank 
notes,  and  had  no  note  of  less  than  10/.  with  him. 

The  principles  upon  which  this  case  was  decided  were  : — 

1.  That  an  offer  of  a  certain  sum  in  full  of  a  demand  is 
not  a  legal  tender.  2.  That  when  a  party  has  separate 
demands  for  unequal  sums  against  several  persons,  an  offer 
of  one  sum  for  the  debts  of  all  will  not  support  a  plea 
that  a  certain  poi-tion  of  that  sum  was  tendered  for  the  debt 
of  one.' 

We  have  already  seen  that  (except  in  cases  of  fraud)  the 
underwriter  is  estopped  by  the  acknowledgment  in  the  po- 
licy, from  setting  up  a  claim  for  premiums  against  the  assured 
himself.*  Consequently  he  cannot  set-off  such  claim  against 
an  action  brought  by  the  assured  on  the  policy  for  a  loss ; 


1  Hibbert  v.  Martin,  1  Camp.  588. 
*  Strong  V.  Harvey,  8  Bing.  804. 


'  Dalcell  r.  Mair,  1  Gampi  582. 
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moreover,  as  such  an  action  is  for  unliquidated  damages,  no 
plea  of  set-off,  under  the  Statutes  of  Set-off,  can  be  allowed.* 

But  when  the  assured  has  been  in  the  habit  of  himself 
eflFecting  policies  on  his  own  account,  as  his  own  broker,  and 
as  such  has  for  a  length  of  time  had  a  mutual  account  current 
with  the  underwriter,  in  which  he  has  debited  him  for  losses 
and  returns  of  premium,  and  been  debited  in  return  by  the 
underwriter  for  premiums ;  in  that  case,  if  such  assured  be- 
come bankrupt,  and  afterwards  a  loss  happen,  the  underwriter 
may,  in  virtue  of  the  statutes  of  bankruptcy,  set  off  against 
an  action  brought  by  the  assignees  to  recover  such  loss,  all 
the  sums  owing  to  him  at  the  time  of  the  bankruptcy  from 
the  assured,  for  premiums  on  all  the  different  policies  ef- 
fected between  them.' 

As  to  the  general  rules  relating  to  pleas  of  set-off  on  sea- 
policies,  the  reader  is  referred  to  the  preceding  pages  of  this 
treatise  on  the  right  to  set  off  losses  and  returns  of  premium.' 

Formerly,  the  defence  that  the  party,  in  whom  the  interest 
is  averred  in  the  declaration,  was  an  alien  enemy  at  the  time 
of  effecting  the  insurance,  might  be  given  under  the  general 
issue  :  now,  however,  there  can  be  no  doubt  that  this  defence 
ought  to  be  embodied  in  a  special  plea.* 

Where,  however,  the  party  interested  becomes  an  alien 
after  the  insurance  effected  and  after  loss,  but  before  the 
commencement  of  the  action,  the  alienage  thus  arising  only 
suspends  the  right  to  sue  during  the  war,  and  must  be 
pleaded  in  abatement.'  Where  he  so  becomes  an  alien  after 
the  commencement  of  the  action,  the  plea  must  be  pleaded 
puis  darrein  continuance} 

When  the  question  is  not  whether  the  undei'writei's  are  l 
liable  to  pay  anything  to  the  assured,  but  how  much  they 
shall  pay,  it  will  be  advisable  for  them  to  pay  into  Court  (if 

*  Luckie  v.  Bushby,  K.  B.  C.  B.  '  Ante,  pp.  204,  et  seq. 
86i  ;  EiDg  V.  Walker,  2  H.  &  C.  884  ;  *  Bullen  &  Leake,  410. 
8  id.  209.                                                        *  Harman  v.  KingstoD,  3  Camp.  150, 

•  Onham  v.  Russell,  5  M.  &  SeL  153;  Flindt  v.  Waters,  15  East,  2'JO. 
498  ;   2  Marshall  R.   561 ;   3   Price,  ^  For  form  of  such  a  plea  see  Alci- 
227;  5L  C,  oTemiling  Glennie  v.  Ed-  nous  v,  Nigren,  4  E.  &  B.  217;  24 
munds,  4  Taunt.  775.  L.  J.  (Q.  B.)  19. 
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they  have  not  tendered  it  before  action  brought),  the  sum 
which,  under  all  the  circumstances,  they  conceive  to  be  fiilly 
sufficient  to  satisfy  eveiy  fair  claim  of  the  assured/ 

Whenever  there  is  any  reason  to  suppose  from  the  facts, 
as  known  to  the  underwriters,  that  they  may  be  enabled  to 
show  that  the  contract  was  void,  ab  initio,  or  that  the  risk 
never,  in  fact,  commenced,  e.g.,  if  there  be  ground  for  pleading 
unseaworthiness,  noncompliance  with  warranties,  fraud,  sail- 
ing on  another  voyage,  or  any  other  breach  that  wholly 
avoids  the  contract,  or  shows  that  the  policy  never  attached, 
it  is  always  advisable  for  the  defendant  to  pay  the  premium 
into  Court,  as  otherwise  the  plaintiflF,  under  the  count  for 
money  had  and  received,  will  be  entitled  to  a  verdict  for 
return  of  premium.* 

In  both  these  cases  the  money  must  be  paid  into  Court 
under  a  plea,  the  form  of  which  is  given  by  the  Common 
Law  Procedure  Act  of  1852  :'  where  the  payment  is  made  in 
respect  of  part  of  the  amount  claimed  in  the  policy,  the  plea 
must  be  pleaded  to  the  special  count  ;*  where  it  is  made  in 
respect  of  a  return  of  premium,  it  must  be  pleaded  to  the 
count  for  money  had  and  received. 
Effect  of  thia  Payment  of  money,  under  the  count  on  the  policy,  admits 

^^'  the  policy  as  declared  on,  and  therefore  precludes  the  de- 

fendant from  oflFering  any  evidence  to  establish  a  variance 
between  the  statement  and  the  proof. 

Hence,  where  money  was  paid  into  Court  generally  to  a 
declaration,  which,  besides  the  common  money  counts,  con- 
tained a  special  count  on  the  policy,  in  which  the  risk  on 
the  ship  was  stated  to  continue  till  she  was  unloaded  ;  Lord 
EUenborough   held   that  the   defendant  was  precluded,  by 


*  See  Com.  Law  Proa  Act,  1852  diet  nUntts  the  «nount  bo  taken  oat 
(16  &  16  Vict.  c.  76,  BS.  71,  72,  73),  of  Court,  Can-  v.  Roy.  Ezch.  Abb.  Ca, 
and  Practice  Rules,  Hil.  T.  1853»  rules  84  L.  J.  (Q.  K)  21. 

11,  12  and  13.  »  16  &  16  Vict.  c.  76,  b,  tl. 

*  If  the  jury  should  return  a  verdict  *  See  form  of  plea  so  pleaded  in 
for  the  loss  claimed,  the  plaintiff  Stewart  v.  Steele,  5  Scott*B  N.  R.  927 ; 
having  already  taken  out  of  Court  Powlea  v.  Innes,  11  U.  &  W.  10 ;  Fu- 
the  amount  paid  in  as  to  premiums,  fitt  v.  Thompson,  18  H.  &  W.  392. 

is  entitled  to  the  amount  of  the  ver- 
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such  pa)rment  into  Court,  from  offering  evidence  to  show, 
that,  by  the  original  terms  of  the  policy,  as  agi-eed  to  by  the 
underwriters,  the  risk  on  the  ship  was  only  to  continue  "  for 
twenty-four  hours  after  the  ship  was  moored  in  good  safety," 
and  that  it  was  afterwards  altered  by  the  broker  without 
th^ir  knowledge.* 

So  payment  of  money  into  Court  generally,  or  on  the 
special  count,  admits  the  interest  to  be  in  the  parties  in 
whom  it  is  averred  in  the  declaration  to  be,  and  precludes  the 
defendant  from  taking  any  objection  on  this  ground.^  It  also 
admits  the  loss  to  have  taken  place  as  alleged,  e.g.,  by  perils 
of  the  seas,  so  as  to  preclude  the  defendant  from  showing 
that  it  was  occasioned  solely  by  the  plaintiff's  impropei 
stowage.* 

But  where  the  loss  claimed  in  the  action  may,  consistently 
with  the  terms  of  the  declaration,  be  attributed  to  several 
causes,  plea  of  payment  into  Court  dues  not  admit  that  it  was 
in  fact  occasioned  by  any  one  of  these  causes  in  particular, 
upon  which  the  plaintiff,  in  the  conduct  of  his  cause,  may 
choose  to  rely. 

Hence,  where  in  an  action  on  a  policy  on  goods,  "  free  of 
average,"  &c.,  the  plaintiff  averred  in  the  special  count  that 
the  ship,  by  force  of  the  winds  and  waves,  was  stranded, 
bulged,  damaged,  and  wrecked,  and  the  defendant  paid 
money  into  Court  generally  on  the  whole  declaration,  in- 
cluding the  common  counts  ;  Gibbs,  C.  J.,  held  that  this  was 
not  an  admission  that  the  loss  took  place  by  stranding,  as 
the  plaintiff,  in  order  to  entitle  himself  to  recover  for  an 
average  loss  on  the  goods,  insisted  that  it  was :  the  loss, 
the  Chief  Justice  remarked,  consistently  with  the  declara- 
tion, might  have  been  a  general  average,  or,  at  all  events, 
might  have  proceeded  from  other  causes  than  the  stranding, 
and  therefore  the  admission  could  not  be  exclusively  con- 
fined to  the  stranding  alone." 

The  defendant,  by  payment  into  Court  on  the  special  count, 

*  Andrews    v.   Palsgrave,   9    East,  '  Waldron  v.  Coombe,  3  Taunt.  162. 

325.  *  Everth  r.  Bell,  7  Taunt.  461. 

3  Bell  V,  Ansley,  16  East,  141. 
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id  precluded  from  giving  any  evidence  whicb  goes  to  avoid  the 
policy  in  toto. 

Thus,  where  the  defence  attempted  to  be  set  up  was  that 
the  party  interested  was  not  named  in  the  policy,  whereby  it 
was  void,  under  the  provisions  of  the  25  Geo.  3,  a  44  (since 
repealed,  but  then  in  force),  the  Court  held  that  the  defend- 
ant, by  pajdng  money  into  Court,  had  precluded  himself  from 
taking  that  objection  as  a  ground  of  nonsuit ;  because  to  the 
extent  of  such  payment  he  had  admitted  that  the  plaintifib 
were  entitled  to  maintain  an  action  on  the  policy.* 

On  the  same  ground,  where  it  appeared  that  the  defendant 
had  paid  money  into  Court,  under  a  count  on  a  policy  averring 
compliance  with  the  rules  of  a  mutual  insurance  society,  of 
which  he  was  sued  as  one  of  the  members — ^he  was  held  to  be 
thereby  precluded  from  insisting  upon  a  nonsuit,  on  the 
ground, — 1.  That  the  ship  was  unseaworthy,  under  one  of  the 
rules  of  the  society ;  and  2.  That  the  action  was  prematurely 
brought,  under  another  of  those  rules.' 

But  it  must  be  carefully  borne  in  mind  that  this  admission 
operates  only  to  the  extent  of  the  payment 

By  paying  money  into  Court,  the  defendant  admits  that  the 
plaintiffs  are  entitled  to  maintain  their  action  on  the  policy  to 
the  amount  of  the  sum  so  paid  in  :  but  he  admits  nothing 
more.  He  does  not,  by  paying  money  into  Court,  vary  the 
construction  and  import  of  the  policy,  so  as  to  entitle  the 
plaintiffs  to  recover  beyond  that  extent" 

The  breach,  in  fact,  on  which  the  action  is  founded  is  so 
far  from  being  admitted  by  paying  money  into  Court,  to  the 
extent  in  which  it  is  alleged  in  the  declaration,  that  its  extent, 
t.  e.,  the  question  whether  the  plaintiff  can  or  cannot  claim 
more  than  the  sum  paid  (in  technical  language  ''damages 
ultra  '*),  is  the  very  matter  in  issue.* 


*  Cos  V.  Pazry,  1  T.  R.  464.  on  the  oouift  lor  monej  bad  and  m- 

>  Harriaon  e.  Douglas,  8  A.  &  E.  oeiyed. 

896.     In  thia   oaae  the  money  waa  'Per  Aahnnt^  J.,  in  Cox  v.  Pteiy, 

paid  into  Court  on  the  oount  on  the  1  T.  R.  464. 

polioj,  which  averred  oomplianoe  with  «  See  Cox  v.  Pteiy,  1  T.  R.  464. 
all  the  rulea  of  the  aoeiefy,  and  alao 
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Thus,  in  an  action  on  a  policy,  where  the  declaration 
averred  a  total  loss  by  capture,  payment  into  Court  of  30  per 
cent,  was  held  to  admit  that  the  loss  was  "  by  capture  ;  but 
not  to  be  an  admission  of  the  totality  of  the  loss,  or  of  any- 
thing being  due  in  respect  thereof  beyond  30  per  cent,  on  the 
value  in  the  policy."  *  And  in  a  subsequent  case  it  was 
allowed  to  be  the  established  rule,  that  payment  into  Court 
does  not  admit  the  amount  of  the  damage.'^  Where,  therefore, 
the  premium  had  been  paid  into  Court  generally  upon  a  decla- 
ration containing  a  special  count  on  the  policy,  and  the  money 
counts.  Lord  Ellenborough  held  that  this  was  merely  an  ad- 
mission of  the  contract,  leaving  it  open  for  the  defendant  to 
contend  that  he  was  not  liable,  beyond  the  amount  paid  in, 
for  goods  which  were  not  loaded  according  to  the  terms  of 
the  policy.' 

If  pleaded  to  the  indebitatus  counts  alone,  payment  into 
Court  amounts  only  to  an  admission  that  the  defendant  is 
liable,  in  respect  of  some  one  or  more  causes  of  action  stated 
in  those  counts,  to  the  extent  of  the  sum  so  paid  in. 

If  the  payment  of  money  into  Court  is,  by  the  form  of  the 
plea,  strictly  confined  to  one  of  the  counts,  or  sets  of  counts, 
of  the  declaration,  it  cannot  be  taken  to  operate  as  an  admis- 
sion of  the  cause  of  action  in  any  other  count :  hence  taking 
out  of  Court  money  paid  in  under  the  iiuhhitatvia  counts  on  a 
policy,  would  be  no  waiver  of  plaintiff's  right  to  proceed  on 
the  special  count.* 

There  is  no  doubt  that  plaintiff,  by  proceeding  to  take  sub- 
sequent steps  in  the  cause,  may  waive  his  right  to  insist  on 
the  payment  as  an  admission. 

Thus,  where  defendant  had  paid  into  Court  the  premium 
generally  to  the  whole  declaration,  and  afterwards  proceeded 


*  Rucker  v.  Palsgrave,  1  Taunt.  duced  two  count«  setting  up  incon- 
419;  S.  C,  1  Camp.  557.  sistent  grounds  of  claim,   his  taking 

■  Everth  r.  Bell,  7  Taunt.  451.  out  of  Court  money  paid  into  it  on 

*  Melliflh  r.  AUnutt,  2  M.  &  Sel.  one  of  these  counts,  is  no  waiver  of 
106.  his  right  to  proceed    on  the   other. 

*  So  where  more  than  one  special  Gould  v.  Oliver,  2  M.  &  Or.  208 ; 
count  ia  allowed,  as  in  actions  on  S.  C,  2  Scott's  N.  R.  263 ;  Carr  v. 
charter-parties,  if  plaintiff  has  intro-  Montefiore,  34  L.  J.  (Q.  B.)  21. 
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to  exhibit  interrogatories,  with  the  view  of  procuring  evidence 
of  fraud  in  effecting  the  policy,  without  any  objection  from 
the  plaintiff,  who,  on  the  contrary,  filed  cross  interrogatories 
to  the  same  point,  the  plaintiff  was  not  allowed  afterwards  to 
object  at  the  trial  that  the  defendant,  by  his  payment  into 
Court,  was  precluded  from  setting  up  such  defence  to  the 
action :  in  other  words,  the  Court  held  that  the  plaintiff,  by 
the  course  he  had  taken,  must  be  considered  to  have  waived 
his  right  to  take  advantage  of  the  admission  implied  from 
defendant's  having  paid  money  into  Court.' 

The  Courts  are  not  disposed  to  favour  the  doctrine  of  ad- 
mission by  payment  of  money  into  Court ;  and  will  relieve 
the  party,  on  the  usual  .terms,  from  the  consequences  of  any 
admission  arising  from  a  mistake  in  pleading ;  thus,  where  a 
defendant,  by  pa}dng  the  premium  into  Court  generally,  bad 
precluded  himself  of  a  good  defence  which  be  would  otherwise 
have  had  to  the  action,  he  was  allowed,  on  payment  of  costs, 
to  amend  his  rule  for  paying  money  into  Court,  by  confining 
it  to  the  common  counts." 


Pleading  seveiml        As  to  pleading  several  matters  in  defence  to  the   same 

cause  of  action,  the  following  case  furnishes  a  good  illustra- 
tion of  the  practice  in  this  respect,  which  the  Common  Law 
Procedure  Act  has  not  materially  altered. 

The  policy  was  on  ship  and  goods  for  a  voyage  from  Nor- 
way to  South  America^  and  was  alleged  by  the  declaration  to 
have  been  effected  by  the  plaintiffs  for  one  N.,  in  whom  in- 
terest was  aven*ed. 

The  defendant  proposed  to  plead  the  following  sixteen 
pleas : — 1.  That  the  policy  was  made  by  fraud.  2.  That 
defendant's  promise  and  subscription  to  the  policy  were  ob- 
tained by  fraud.  3.  A  travei-se  that  the  goods  were  loaded 
on  board.  4.  A  denial  that  they  were  placed  on  board  the 
ship  to  be  carried  on  the  voyage  insured,     o.  That  goods 

>  Muller  V.  Hartahorne,  S  B.  ^  P.      825. 
55e.  '  See  aa  to  thia  15  &  16  Vict.  c. 

s  AndrewB  v,  Palagraye,    9    East,      76,  aa.  81,  82,  88,  86. 
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were  fraudulently  overvalued  in  tlie  policy.  6.  A  traverse 
that  N.  was  interested  in  the  sliip.  7.  A  traverse  of  his 
interest  in  the  goods.  8.  Denial  that  policy  was  effected  by 
plaintiffs  as  agents  for  N.  9.  Denial  that  ship  ever  sailed  on 
the  voyage.  10.  Traverse  of  the  loss  of  the  goods.  11.  Tra- 
verse of  the  loss  of  the  ship.  12.  That  the  goods  were  frau- 
dulently lost.  13.  That  ship  was  fraudulently  lost.  14. 
That  a  small  and  inconsiderable  portion  of  tlie  cargo  only  was 
put  on  board  as  a  cloak  and  pretence  for  effecting  a  policy  of 
insurance,  and  with  the  intent  of  defrauding  the  under- 
writers in  the  event  of  the  loss  of  the  sliip.  15.  That  a  small 
and  inconsiderable  portion  only  of  the  cargo  was  loaded  on 
board,  with  the  intent  that  it  miglit  appear  to  constitute  a 
valuable  cargo,  and  with  the  intent  tliat  it  should  be  lost  by 
fraud.     16.  Deviation. 

The  Court  of  Excbc((Uer,  having  ])ulmi  moved  for  leave  to 
plead  the  above  several  matters,  after  argument,  held  that  the 
1st,  2nd,  14th  and  loth  pleas  were  substantially  pleas  of 
fraud,  and  as  the  subject  matter  of  the  three  latter  might  be 
given  in  evidence  under  the  1st,  they  ouglit  not  to  be  allowed 
to  be  pleaded  with  it :  the  defendant  was  required  to  elect  one 
of  those  four,  but  the  other  twelve  pleas  were  allowed.* 

By  the  81st  section  of  the  Common  Law  Procedure  Act  of 
1852,  several  matters  may  l)e  pleaded  at  any  stage  of  the 
pleadings,  on  affidavit  by  the  party  pleading,  if  required  by 
the  Court  or  a  Judge,  that  he  is  advised  and  believes  that  he 
has  good  ground  for  traversing  the  several  matters  proposed 
to  be  traversed,  and  that  the  several  matters  sought  to  be 
pleaded  by  way  of  confession  and  avoidance  are  respectively 
true  in  substance  and  in  fact ;  costs  of  eacii  issue  to  follow 
the  finding,  irrespective  of  the  result  of  the  other  issues.' 

In  a  case  upon  a  valued  policy  with  declaration  for  a  total  N 
loss  and  only  a  plea  of  fraud,  the  parties  went  down  to  trial. 


•  Reid  r.  Rew,  2  Dowl.   P.  C.  N.       what  i»lea3  may  he  pleaded  together 
S.  643.  OS  of  couiBC,  without  leave,  see  s.  84. 

*  16  &  16  Vict.  c.  70,  s.  81.     As  to 
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and  before  going  into  Court  the  defendant  withdrew  his  plea. 
The  plaintiff  thereupon  contended  that  he  was  entitled  by 
admission  of  the  defendant,  under  withdrawal  of  his  plea,  to 
the  whole  sum  in  the  policy  as  in  case  of  a  total  loss.  But 
the  Court  held  him  entitled  only  to  so  much  as  should 
appear  upon  the  evidence  to  be  the  amount  of  the  loss  by 
the  perils  insured  against.^ 


Form  of  plead- 
ingi  oiherwiM 
than  on  the 
polioj. 

1 .  Aotiona  hj 
broker  for  pre* 
miamaand 
oommiflaionB. 


2.  Aetiona  hj 
underwriter  to 
reoorer  back 
loeaea,  ke. 


8.  Aotiona 
against  under- 
writer to  recorar 
liack  premiuma. 


1.  Actions  by  broker  for  premiums  and  commissions. — ^In 
suing  the  assured  for  premiums,  if  they  have  not  been  actually 
paid  over  by  the  broker  to  the  underwriter,  or  there  be  any 
doubt  as  to  the  assured  being  cognizant  of  the  usage  at 
Lloyd's  to  take  settlement  on  accoimt  as  payments,  the  safer 
mode  IB,  to  declare,  not  simply  as  for  ''  money  paid,"  but  for 
"  money  due  for  premiums  caused  and  procured  to  be  effected 
by  the  defendant"'  Commissions  may  be  recovered  under  a 
common  count  for  work  and  labour,  or  for  work  and  labour 
and  commissions.' 

2.  In  actions  by  underwriter  to  recover  back  losses  impro- 
perly paid,  or  the  proceeds  of  salvage,  after  payment  of  total 
loss — the  proper  form  is  the  common  count  for  money  had 
and  received  -*  and  the  same  remark  applies  where  the  action 
is  brought  by  the  broker  to  recover  back  a  loss  })aid  to,*  or 
passed  in  account  with  the  assured,*  under  a  mistake  of  fact 

3.  In  actions  by  the  assured  against  the  imderwriter  for 
recovery  back  of  premiums,  the  declaration  is  for  money  had 
and  received,  framed  on  the  acknowledgment  of  receipt  in 
the  policy  irrespective  of  any  fact  or  usage  of  settling  in  ac- 
coimt  between  broker  and  underwriter.' 


^  King  V.  Walker,  2  H.  &  C.  884; 
8  id.  209. 

*  Dalcell  V.  Mair,  1  Camp.  532; 
and  aee  eapecially  Power  v.  Butcher, 
10  B.  k  Cr.  }29. 

'  Power  V,  Butcher,  10  B.  k  Cr. 
829.  Aa  to  oommiarioiia  del  credere, 
aee  Carutban  v.  Graham,  14  Eaat, 


578. 

*  Bilbie  y.  Lumley,  2  Eaat,  469 ; 
Roux  V.  Salvador,  8  Bingh.  K.  C.  286. 

*  Edgar  v.  Bumstead,  1  Camp.  411. 
'  JameaoQ  v.  Swainatone,  2  Gamp. 

546,  note. 

^  Per  Blackburn,  J.,  Xeooa  v.  Wick- 
ham,  88  L.  J.  (C.  P.)  18, 18. 
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4.  Actions  brought  by  the  assured  against  the  broker  for  *•  Actions 

.  .  against  policy- 

negligence. — The  following  precedents  of  declarations  in  such  broker  for 
actions   are   here  referred  to  as   likely  to   be   of  practical  ^^  ^^^^' 
utility : — 

a.  Case  against  an  insurance  broker  for  not  effecting  a 

proper  alteration  in  policy,  so  as  to  cover  a  proposed 
alteration  in  the  voyage.* 

b.  Asaiivipsit  against  an  insurance  broker  for  breach  of 

implied  contract,  in  not  giving  due  notice  to  his  em- 
ployers of  his  failure  to  procure,  on  their  tenns,  an 
insurance  which  they  had  specially  instructed  him  to 
effect.'  In  this  case  the  Court  held,  that  the  giving 
such  notice  is  part  of  the  duty  implied  from  the  un- 
dertaking to  effect  an  insurance,  and  that  an  actual 
promise  to  give  such  notice,  though  averred  in  the 
declaration,  need  not  be  proved, 

c.  Case  against  policy-broker  for  not  procuring  a  stamped 

policy,  to  be  executed  in  reasonable  time  by  an  in- 
surance broker.' 

d.  In  addition  to  these  precedents,  it  may  be  useful  to  refer 

to  a  declaration  in  case  against  the  secretary  of  an  in- 
surance company  for  false  representation  as  to  the 
affairs  of  the  society,  whereby  plaintiff  was  induced  to 
effect  an  insurance  with  the  company.* 

5.  Actions  by  shipowners  or  owners  of  goods  against  their  5.  Actions  by 
co-adventurers  for  general  average  contribution. — The  follow-  owners  of 
ing  precedents  of  declarations  may  be  found  useful ; —  for^eneraTaTe- 

a.  Action  by  shipowner  against  owner  of  goods  for  contri-  bution. 
bution  in  general  average  for  sacrifice  of  tackle  and 
expenses  incurred  in  saving  ship  and  cargo.* 

6.  Action  by  shipowner  against  owner  of  goods  for  ships 

stores  necessarily  thrown  overboard  to  save  ship  and 
cargo :  action  held  to  lie,  though  the  jettison  took  place 


»  Chapman  v.  Walton,  10  Bing.  57.  •  Turpin  r.  Bilton,  6  M.  &  Gr.  455. 

•  Callender    r.    Oelrichs,   5    Bing.  ♦  Pontifex  v.  Bignold,  3  M.  &  Gr.  63. 

N.  C.  58.  »  Birkley  v.  Presgrave,  1  Kast,  220. 
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6.  Actions 
against  tlie 
underwriters 
for  reimbnrse- 
ment  of  sums 
paid  in  oontri- 
bation. 


after  ship  was  captured,  and  while  she  was  in  posses- 
sion of  the  enemy.* 
c.  Action  by  owner  of  goods  carried  on  deck  against  ship- 
owner  for  contribution  by  reason  of  their  jettison, 
setting  out  a  custom  of  trade  to  carry  such  goods  on 
deck' 

6.  Action  by  shipowner,  or  owner  of  goods,  against  under- 
writer to  recover  proportionable  share  of  sums  paid  in  general 
average  contribution:  when  the  action  is  brought  s^ainst  the 
underwriter,  the  policy  must  be  set  out  in  the  declaration : 
a  very  instructive  precedent,  both  of  the  declaration  and  the 
subsequent  pleadings  in  such  case,  will  be  found  in  the  report 
of  Milward  v,  Hibbert.' 


»  Price  V.  NoMe,4  Taunt.  123. 
»  Gould  V.  Oliver,   4  King    N.  C. 
1S4  ;  see  also  S.  6\,  2  Man.  &  Qt.  208 ; 


2  Scott's  N.  R.  263. 
>  Milward  v.  Hibbert,  8  Q.  B.  120. 
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As    the  rules  of  evidence  applicaljle  to  trials  on  i)olicies  of  Evidence  at  the 

insurance  do  not  vary  from  those  which  prevail  in  other  cases,  ! 

it  is  proposed  only  to  notice  such  points  of  the  law  of 
evidence  as  are  of  fre([uent  practical  occurrence  in  actions 
on  policies.' 


>  Coram,  Q.  B.,  14th  Nov.,  18  35,  in 
Rayner  v.  liiUoii,  a  motion  was  made 
by  Kemplay  to  set  aside  an  order  by 
Blackburn,  J  ,  at  Chamber.^  on  the 
plaintifF  (the  assured)  to  produce  and 
ahow  to  the  defendant  (underwriter) 
all  documents  relating  to  the  action 
(according  to  the  usual  form),  and 
among  others  all  letters  of  the  captiiu 
to  his  owners.  Aciion  for  a  total  loss, 
pleas  traversing  the  policy,  interest, 
and  loss.  The  alx>ve  order  was  made 
upon  an  affidavit  tiiat  the  said  docu- 
ments were  material  and  necessary  to 
the  defence.  This,  it  was  alltged, 
was  not  sufficient  within  the  14  &  15 
Vict.  0.  99,  8.  6,  as  it  should  have 
shown  how  the  documents  in  question 
were  related  to  the  issues  mised  ;  and, 
moreover,  that  it  was  difficult  to  see 
how  they  could  be  material  to  the 
defence,  as  the  affirmative  of  all  the 
issues  was  upon  the  plaintilT.  Hannen 
showed  cause    in  the    first    instance, 


resting  the  order  entirely  upon  the 
ancient  jiractice  of  the  Court  in  polity 
causes,  and  referring  to  what  is  re- 
ported of  Mansfiold,  C.  J.,  1  Camp. 
662.  Mr,  Joseph  Brown,  Q  C.  {aniirns 
curtce),  Siiid,  it  was  the  dail}'  practice 
of  the  judges  at  Chambers  to  m.ikc 
orders  similar  in  all  respects  to  tlio 
order  of  BLickburn,  J.,  in  p(»licy 
causes.  By  the  Court,  the  rule  w.is 
refused,  as  the  onler  made  w;is  iti 
accordance  with  what  appeared  to  be 
the  ancient  practice  of  the  Court, 
which  practice  seemed  to  them  to  be 
founded  in  justice  and  the  necessities 
of  the  case,  since  othei  wiae  the  under- 
writer must  be  at  the  mercy  of  the 
assured,  unless  he  would  go  into 
equity  to  obtain  the  assi.stance  which 
they  were  now  a>ked  Ui  refuse  — AI.S. 
See  The  Chartered  Bank  of  India  r. 
Kich,  4  B.  &  S.  7-i ;  Daniel  v.  Bond, 
9  C.  B.  N.  S.  7 Iti.— At/. 
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Provinoe  of  iha 


/" 


Tenna  of  trade. 


r 


It  is  within  the  province  of  the  juiy  to  determine  questions 
of  fact  relating  to  the  existence  of  mercantile  usages  and  to 
the  use  and  meaning  of  mercantile  terms.  The  customs  of 
merchants,  and  the  general  and  known  usages  of  trade, 
when  they  have  been  ascertained  and  determined  by  a  course 
of  judicial  decision,  form  part  of  the  law  merchant^  and  as 
such  are  thenceforward  judicially  noticed  by  the  Courts.* 

The  usages,  however,  of  a  particular  trade,'  or  of  a  par- 
ticular place,  as  the  usages  at  Lloyd's,'  must  be  proved  by 
parol  evidence  to  the  satisfaction  of  the  jury ;  and  whether 
the  parties  to  the  contract  must,  from  their  place  of  residence, 
habits  of  business,  or  other  circumstances,  be  taken  to  be 
cognizant  of  the  usage  at  Lloyd's,  is  also  a  question  for  the 
juiy,^  according  to  whose  finding  thereon  the  Courts  hold  the 
parties  bound  or  not  bound  by  the  usage.  It  is,  however,  in 
all  cases,  for  the  Court  to  decide  whether  evidence  of  usage 
be  admissible,  and  the  principle  on  which  they  proceed  in 
determining  this  point  is,  that  such  evidence  is  admis- 
sible only  to  explain  what  is  doubtful,  never  to  contradict 
what  is  plain.' 

The  construction  of  the  policy,  when  the  meaning  of  its 
terms  is  ascertained,  is  for  the  Court :  but  the  interpretation 
to  be  put  upon  technical  terms,'  the  extension  given  by 
mercantile  usage  to  descriptions  of  ports  or  places  named  in 
the  policy/  and  the  construction  of  peculiar,  novel,  or  unusual 
clauses'  is  for  the  jury :  in  these  cases  it  is  for  the  jury  to  say 


1  Bamett  v.  Brandao,  6  M.  &  Gr. 
680. 

'  Pelly  V.  Royal  Exch.  Am  Co.,  1 
Burr.  841 ;  Noble  v.  Kennoway,  8 
DougL  510;  Milwazd  v.  Hibbert,  8 
Q.  B.  120. 

*  Gabay  «.  Lloyd,  8  B.  &  Cr.  708 
Lawreoce  v.  Aberdein,  5  B.  &  AM. 
107. 

*  ^wirt  V.  Abeidein,  iU.kW.2ll. 


•  ^ackeU  «.  Royal  Ezch.  Aae.  Co., 
2  Cr.  ft  J.  244;  Grofto  tn  Marahall,  7 
C.  ft  P.  607. 

•  Houghton  V.  Gilbatt,  7  0.  ft  P. 
701. 

7  ConeUble  v.  Noble,  2  Taunt  402; 
Cock^  V.  AtkinBon,  2  B.  ft  Aid.  400; 
Robertson  v.  Clarke,  1  Bing.  445; 
Mozon  V.  Atkins,  8  Ounp.  200. 

•  FteT  tf.  Andenon,  6  East,  202,207. 
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^hat  the  meaning  of  the  expressions  is ;  but  for  the  Court 
to  decide  what  the  meaning  of  the  contract  is.* 

The  question  of  the  materiality  of  a  representation '  or  Materiality  of 

1  .^,.  111T-I        representation 

concealment '  are  questions  for  the  juiy,  though  the  Judge  and  conceal- 
in  such  cases  ought  to  take  care  that  they  are  not  misled  by  ^ 
anything  that  comes  out  in  the  evidence/  and  the  Court  will 
grant  a  new  trial,  whenever  they  think  the  verdict  against  the 
weight  of  evidence.*  The  question  whether  a  given  ship 
be  out  of  time  on  a  given  voyage,  seems  exclusively  a 
question  for  the  jury.* 

In  cases  of  deviation,  the  question,  as  to  what  is  the  usual  Deviation, 
or  prescribed  course  of  the  voyage  insured,  is,  generally 
speaking,  for  the  jury,  and  is  to  be  made  out  by  the  evi- 
dence of  mercantile  men.  When  so  asceiiained,  the  question 
whether,  upon  the  whole  construction  of  the  policy,  and 
under  all  the  circumstances  of  the  case,  there  has  been  what 
amounts  to  a  deviation,  is  for  the  Court.  It  is  for  the  jury  Delay, 
to  say,  whether  a  given  voyage  has  been  commenced  or  pro- 
secuted within  a  reasonable  time.' 

The  question,  whether  the  ship  was  seaworthy  when  she  Seawortbineaa. 
sailed  is  for  the  jury  :®  and  whether  anything  has  been  done 
to  dispense  with  the  obligation  of  the  implied  waiTanty  is  for 
the  Court.' 

In   cases   of  alleged   illegality  for  violating  the   laws   of  Illegality, 
blockade,  the  question,  whether  actual  notice  of  a  blockade 
has  reached  the  captain,  is  for  the  jury  ;*°  whether  he  is  to  be 
presumed  in  law  to  have  had  notice  in  consequence   of  a 


'  Per  Parke,  B.,  in  HutchinBon  v. 
Bowker,  5  M.  &  W.  542. 

«  M'Dowall  V.  Fraser,  1  Dougl.  260  ; 
Mackintosh  v.  Marshall,  11  M.  &  W. 
121 ;  Duer  on  Representations,  78, 
196. 

*  Littledale  v.  Dixon,  1  B.  &  P. 
N.  R  161 ;  Rawlins  o.  Desborough, 
2  Mood.  &  Rob.  328;  Westbury  v, 
Aberdein,  2  M.  &  W.  267. 

*  Mackintosh  v.  Marshall,  11  M  & 
W.  126. 

»  WiUea  v.  Glover,  1  B.  &  P.  N.  R. 


14  ;  Bridges  v.  Hunter,  1  M.  &  SeL  14. 

•  Littledale  v.  Dixon,  1  B.  &  P. 
N.  R.  151 ;  Elton  v,  Larkins,  5  C.  & 
P.  85,  382. 

7  Mount  V,  Larkins,  8  Bing.  108. 
See  also  Phillips  v.  Irving,  7  M.  &  Or. 
325. 

»  Ante,  p.  625,  626. 

•  Weir  v.  Aberdein,  2  K  &  Aid. 
820. 

10  Harratt  r.  Wise,  Dans,  k  LL  234 ; 
Winder  v.  Wise,  ibid.  238. 
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Extent  of 
interest  in- 
tended  to  be 
insured. 


ConstroetiTe 
total  loss. 


Reasonable  skill 
and  ean. 


certain  public  notification  by  the  government  is  for  the 
Court '?  but,  whether  the  captain  was  endeavouring  to  break 
the  blockade,  when  taken,  is  a  question  for  the  jury.' 

When  the  question  turns  upon  the  extent  to  which  the 
plaintiff  is  entitled  to  recover  in  respect  of  his  interest,  the 
jury  may  be  asked  whether,  in  procuring  the  policy  to  be 
effected,  he  intended  to  protect  his  own  interest  only,  or  that 
also  of  other  parties  not  named  on  the  record,  but  having  an 
interest  in  the  subject  of  insurance.* 

In  determining  whether  the  loss  on  a  wrecked  or  stranded 
ship  is  constructively  total,  the  jury  should  be  asked,  whether 
a  prudent  owner,  if  uninsured,  and  acting  on  the  soundest  and 
best  judgment  that  could  be  formed  at  the  time  and  on  the 
spot,  would  have  sold  or  abandoned  the  ship  as  she  lay, 
rather  than  attempted  to  repair  her :  if  so,  the  loss  is  total* 
Whether  notice  of  abandonment  has  been  given  in  due  time 
is  a  question  for  the  Court.* 

In  actions  against  policy  brokers  and  other  agents  for  neg- 
ligence, the  questions  of  reasonable  skill  and  care,  due  dili- 
gence, and  gross  negligence^  must^  generally  speaking,  be 
decided  by  the  jury/ 


Proof  of  the 
making  of  the 
poliey. 


Agency  for 
assured. 


The  allegation  that  the  policy  was  effected  by  the  nominal 
assured  as  agent  for  the  party  interested,  must,  under  the 
provisions  of  the  statute  28  Qeo.  3,  a  66^  be  substantially 
proved  as  laid.^ 

In  the  leading  case  on  this  subject,  the  allegation  that  the 
policy  was  effected  by  the  plaintiffs  as  agents  for  one  Lund, 
and  for  his  use  and  benefit,  was  held  to  be  sustained  by  proof, 
that  plaintiffs  had  effected  the  policy  as  general  agents  for 


1  Kay  lor  v.  Taylor,  Dans,  k  LI.  240. 

«  Ibid 

'  Carruibers  t.  Sheddon,  6  Taunt 
li ;  Irying  v.  Richardson,  2  R  ft  Ad. 
198. 

<  Famworth  V.  Hyde,  84  L.  J.  (C.P.) 
207;  Irving  v.  Manning,  1  H.  of  Lds. 


Cas. ;  and  ante,  p.  892. 

*  Ante,  p.  858 ;  Kemp  v.  Halliday, 
84  L.  J.  (Q.  R. )  238 ;  King  «.  Walker, 
8  fl.  &  C.  209. 

*  See  ante,  p.  164. 

7  Wataon  v.  Swann,  II  C.  R.  K.  a 
756. 
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Lund,  and  consignees  of  the  bill  of  lading ;  and  that  Lund, 
after  being  informed  of  their  having  effected  the  policy  on 
his  behalf,  had  written  to  approve  of  their  having  done  so.* 
The  main  principle  acted  upon  in  this  case,  and  illustrated  Ratification, 
more  or  less  by  most  of  the  subsequent  decisions  on  the  point, 
is,  that  subsequent  ratification  of  the  insurance  by  the  prin- 
cipal on  whose  behalf  it  is  effected  is  equivalent  to  a  prior 
order,  on  his  part.,  to  insure — omnis  ratihabitio  retrotrahitur, 
et  Tnandato  equiparatur? 

In  one  of  these  cases,  where  the  action  was  brought  by  the 
foreign  principal,  on  a  policy  effected  in  the  name  of  an  in- 
surance broker,  in  the  common  form,  Lord  EUenborough  held 
that  the  production  of  a  letter,  directing  the  insurance,  written 
to  the  broker  by  the  plaintiff  from  abroad,  with  the  English 
ship-letter  postmark  upon  it,  and  the  date  of  the  year  in 
which  the  policy  was  effected,  was  sufficient  proof  of  an  aver- 
ment in  the  declaration,  that  such  broker  was  "  the  person 
residing  in  Great  Britain,  who  received  the  order  for,  and 
effected  the  policy."  * 

After  verdict,  it  will  be  intended  that  sufficient  proof  has 
been  given  that  the  plaintiffs  effected  the  policy  as  agents  for 
the  party  really  interested,  or  gave  the  order  for  insurance,  or 
in  some  way  or  other  brought  themselves  within  some  one  of 
the  descriptions  of  the  28  Geo.  3,  c.  56 :  Lord  EUenborough, 
therefore,  refused  to  an*est  judgment  in  an  action  on  a  policy, 
though  it  appeared,  on  the  face  of  the  declaration,  that  the 
plaintiffs  on  the  record  were  neither  the  persons  named  in  the 
policy,  nor  the  parties  interested.* 

Unless  admitted,  as  is  very  generally  the  case,  the  sub-  Subscription  of 
scription  of  the  policy  must  be  proved   in  the   usual  way.      *  ^  ^^' 

»  Woolfif  V.  Horncastle,  1    Bos.   &  Sel.  201  ;   Hagedom  v,  OliTereon,  2 

Pull.  316.  M.  &  Sel.  485. 

-  Lucena  r.  Craufurd,    3  B.  &  P.  *  Arcangelo  r.  Thompson,  2  Camp. 

N.  R.  269 ;  S.  C.  on  venire  de  novo,  1  620.     See  further  as  to  evidence  of 

Taunt.  325;  Stirling  v.  Thompson,  13  ratification,  and  as  to  what  amounts 

East,  620,  623;  Routh  v.  Thompson,  to  ratification,  ante,  p.  149 — 161. 

13  East,  274;   Routh  r.   Thomivson,  *  Mellish  ».  Bell,  15  East,  4. 
11  East,  428 ;  Bell  v.  Janson,  1  M.  & 
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Where  the  underwriter's  signature  has  actually  been  written 
by  himself,  no  difficulty  can  arise ;  where,  however,  as  not 
unfrequently  occurs,  the  policy  has  been  subscribed  by  broken, 
or  other  agents  on  his  behalf,  a  question  may  arise  as  to  the 
authority  of  the  agent.  As  to  this,  proof  that  the  agent  had 
often  subscribed  policies  in  defendant's  name,  and  that  the 
defendant  had  held  him  out  to  the  world  as  properly  authorized 
for  that  purpose,  was  held  by  Lord  Kenyon  sufficient  eridence 
of  an  authority  to  sign^  without  proof  of  any  written  authority 
so  to  do.'  Lord  Ellenborough,  in  one  case,  seems  to  have 
thought  this  proof  not  sufficient ;'  but  admitted  it  to  be  so 
in  another,  when  coupled  with  the  additional  fact,  that  the 
defendant  had  been  in  the  habit  of  paying  losses  on  policies 
so  subscribed.'  Proof  that  the  agent  of  an  insurance  company 
was  in  the  habit  of  signing  other  memoranda  of  a  similar 
nature,  was  held  sufficient  proof  of  his  authority  to  sign  a 
memorandum  for  a  change  of  voyage  indorsed  on  the  poUcy.^ 

It  is,  it  seems,  to  be .  presumed,  that  an  agent  who  has 
authority  to  subscribe  a  policy,  has  also  authority  to  sign  the 
adjustment  of  a  loss.* 

Proof  of  subscription  by  an  authorized  agents  will  satisfy 
an  allegation  of  signature  by  the  defendant' 


Proof  of  eom* 
plUnoe  with 
wanmntiM. 


All  warranties  being  conditions  precedent  to  the  policy's 
attaching,  must,  if  traversed  by  plea,  be  proved  to  have 
been  complied  with ;  but,  perhaps,  prirnd  facie  proof  of 
compliance  will  be  sufficient,  until  it  is  rebutted  by  counter 
proof  on  the  side  of  the  defendant^ 


^  Neal  V.  Erving,  1  Eip.  61. 

*  Courteen  v.  Touse,  1  Camp.  4S. 

'  Haughton  v,  Ewbank,  4  Camp. 
88. 

*  Brockelbank  v,  Sugrae,  6  C.  &  P. 
21.  See  farther  aa  to  the  due  ezeou- 
tion  of  an  authority  to  sign  polidea, 
Guthrie  V.  Armatroug,  1  DowL  &  ByL 
248;  Mead  v/  Daviaon,  8  A.  ^  E. 
808. 

*  Richardaon  v.  Anderson,  1  Camp. 


48,  note;  and  per  Blackbuni,  J., 
XenoB  V.  Wickham,  88  L.  J.  (C.  P.) 
18—19. 

*  Nibholaoni^.  Croft^  2  Burr.  1188. 

^  Thia  would  be  ao  on  a  oomplez 
warranty  auch  aa  aeaworthineaa,  but 
on  auoh  aa  inYolve  leaa  detaO,  the 
plaintiff  will  probably  be  expected  to 
prove  perf ormanoe  in  the  first  inatanoe 
by  Bueh  eyidenoe  aa  he  poaaeaaea, 
without  the  right  of  caUing  farther 


CHAP.  III.]  IN  ACTION  ON  POLICY. 

Thus,  under  a  warranty  that  the  ship  insured  was  Danish, 
it  being  proved  by  the  assured  that  the  captain  addressed 
himself  to  the  Danish  consul  at  the  port  of  departure,  that 
he  carried  Danish  colours  when  he  left  it,  and  that  he  still 
had  the  same  colours,  surmounted  by  those  of  the  captors, 
when  brought  by  them  into  an  intermediate  port— Lord 
Ellenborough  said,  that  this  was  sufficient  pHrrid  facie  evi- 
dence of  national  character,  so  as  to  entitle  the  jury,  in  the 
absence  of  proof  to  the  contrary,  to  find  that  the  ship  really 
was  Danish  according  to  the  warranty.^  The  official  letter  of 
the  commander  of  the  convoy,  and  the  log-book  of  the  con- 
voying man-of-war,  were  held  admissible  by  Chief  Baron 
Eyre  -  and  by  Lord  Ellenborough,'  to  prove  compliance  with 
a  waiTanty  to  sail  with  convoy. 

Whether  it  is  for  the  assured  to  prove  the  ship  to  have 
been  seaworthy  at  the  commencement  of  the  risk,  or  whether 
it  lies  on  the  defendant  to  give  proof  that  she  was  then  un- 
seaworthy,  is  a  question  that  will  be  considered  presently. 


Upon  a  policy  on  ship,  the  possession   of  the  assured  as  P 
owner  is  pHinid  facie  evidence  of  property,  but  a  traverse  of 
that  fact  may  render  it  necessary  for  the  assured  to  prove 
additional   facts,   especially   that   the   ship  is  registered  in 
his  name.     Thus  where  it  was  proved  by  the  captain  that  the  ^ 
assured  were  the  persons,  by  whom,  as  owners,  he  was  ap-  P 
pointed  and  employed — this  was  held  to  be  sufficient  priiiid 
fade  evidence  of  ownership ;  and,  though  it  afterwards  ap- 
peared, by  his  answers,  on  cross-examination,  that  the  owner- 
ship was  derived  to  the  assured  under  a  bill  of  sale  executed 
by  himself  as  attorney  to  the  former  owner,  it  was  further 
held  that  it  did  not,  on  this  account,  become  necessary  to 
produce  the  bill  of  sale  or  the  ship's  register,  or  to  give  any 

eyidence  in  support,  after  the  defen*  that  they  show  what  has  been  received 

dant's  witnesses  have  been  examined;  as  jirimd  facie  evidence  of  the  point  in 

the  reason  being  that  he  has  notice  by  issue. — Ed. 

the  pleas  on  the  record  of  the  particular  *  Arcangelo  v.  Thompson,  2  Camp, 

warranties  of  which  performance  by  620. 

him  is  disputed.    The  cases  under  the  ^  D' Israeli  v.  Jowett.  1  Esp.  427. 

old  law  have  still,  however,  this  value,  '  Watson  v.  King,  i  Camp.  272. 
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further  proof  of  property  beyond  the  mere  fact  of  ownership,  no 
contrary  proof  having  been  adduced  on  the  other  side.*  To 
the  same  effect  it  was  ruled  by  Lord  Kenyon  that  evidence  of 
the  assured  having  exercised  acts  of  ownership  in  directing 
the  loading,  &c.,  of  the  ship  and  paying  the  people  employed 
was  suflScient  proof  of  interest ;'  and  by  Lord  Ellenborough 
that  evidence  that  the  party  in  whom  interest  was  averred, 
had  ordered  and  paid  for  stores,  &c.,  was  sufficient  primd 
facie  proof  of  his  ownership,  though  it  came  out,  on  cross- 
examination,  that  he  had  derived  his  title  under  a  bill  of  sale 
which  was  not  produced.* 
Evidence  to  The  nature  of  the  contrary  proof  on  the  other  side,  which 

rebuts  this  primd  fade  evidence  of  ownership  appears  by  the 
two  following  cases : — ^A  ship  having  been  insured  in  the 
name  of  "  Elizabeth  Marsh  &  Son,"  the  son  brought  the  action, 
and  averred  the  interest  in  himself  alone :  in  order  to  prove 
his  interest  as  alleged,  he  called  the  captain,  who  proved  having 
been  employed  by  him  to  take  the  command,  pay  the  seamen, 
and  draw  bills  on  account  of  the  ship ;  and  this  was  held 
suf^cient  primd  fade  evidence  of  interest.  The  defendant 
then  showed  that  at  the  time  the  policy  was  eflFected,  other 
names  were  on  the  register,  and  that  there  was  no  change 
in  the  registry  till  after  the  date  of  the  insurance  ;  Le  Blanc, 
J.,  held  this  to  be  conclusive  against  the  plaintiffs  title.*  So 
where  three  plaintifiFs,  in  order  to  make  out  an  insurable 
interest  in  freight,  proved  that  the  ship,  out  of  the  ownership 
of  which  the  claim-  to  freight  arose,  had  been  paid  for  by 
themselves  and  a  fourth  person  who  was  in  partnership  with 
them,  the  Court  held  this  primd  fade  proof  of  ownership  to 
be  conclusively  rebutted  by  the  production  of  the  register, 
wherein  the  ship  was  registered  in  the  names  of  two  of  them 
only  .•»  "  the  j)roduction  of  the  register,"  said  Le  Blanc,  J., 
"showing  the  tUIe  to  be  in  two  of  them  only,  threw  upon  them 
the  burden  of  proving  a  subsequent  title  in  all  the  three.'** 

1  Robertson  v.  French,  4  East,  ISO.  [Sed  quart,  if  interest  at  the  time  of 

*  Amery  v.  Rodgers,  1  Eap.  208.  loss  suffices.— ^rf.] 

»  Thomas  v.  Foyle,  5  Esp.  88.  *  Camden  v,  Anderson,  5  T.  R.  709. 

<  Marsh  v.  Robinson,  4   Esp.    98.  «  In  Tinkler  r.  Walpole,  14  East,  229. 
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But  though  the  production  of  the  register  or  certificate  in 
which  his  name  is  omitted  is  thus  conclusive  to  negative  the 
interest  of  the  assured,  yet  its  production  with  the  name 
inserted,  unless  accompanied  with  the  affidavits  on  which  it 
was  founded,  was  formerly  held  not  to  be  even  lyrimd  fijucie 
evidence  of  his  title/ 

Now,  however,  by  the  Merchant  Shipping  Act  of  1854,  it  ^t 
is  provided,  that  "  Every  register  of  or  declaration  made  in  tif 
pursuance  of  the  second  part  of  this  act  in  respect  of  any 
British  ship  may  be  proved  in  any  Court  of  Justice,  or  before 
any  person  having  by  law  or  by  consent  of  parties  authority 
to  receive  evidence,  either  by  the  production  of  the  original 
or  by  an  examined  copy  thereof,  or  by  a  copy  thereof  pur- 
porting to  be  certified  under  the  hand  of  the  registrar  or 
other  person  having  the  charge  of  the  original ;  which  cer- 
tified copies  he  is  hereby  required  to  furnish  to  any  person 
applying  at  a  reasonable  time  for  the  same,  upon  payment  of 
\8.  for  each  such  certified  copy  ;  and  every  such  register,  or 
copy  of  a  register,  and  also  every  certificate  of  registry  of 
any  British  ship,  purporting  to  be  signed  by  the  registrar  or 
other  proper  officer,  shall  be  received  in  evidence  in  any 
Court  of  Justice  or  before  any  person  having  by  law  or  by 
consent  of  parties  authority  to  receive  evidence  as  prima 
facie  proof  of  all  the  matters  contained  or  recited  in  such 
register  when  the  register  or  such  copy  is  produced,  and  of 
all  the  matters  contained  in  or  indorsed  on  such  certificate 
of  registiy,  and  purporting  to  be  authenticated  by  the  sig- 
nature of  a  registrar,  when  such  certificate  is  produced."^ 

An  agent,  after  accounting  with  his  principals,  and  re-  A, 
ceiving  money  in  that  capacity,  cannot  dispute  their  title,  pr 
and  siiy  that  he  did  not  receive  the  money  for  them,  but  for 
some  other  person.  Hence,  where  a  broker^  after  having 
become  sole  rc;gistered  owner  of  a  ship,  whicJf  had  been  pre- 
viously owned  by  one  of  two  parties,  effi'ct^cl  an  insurance  on 
the  partnership  account,  and  accounted  with  the  partnership 


J  I'irie   r.  Anderson,  4  Taunt.~6r»2  ;       v.  Martin,  4  Camp.  90. 
Flower  V.  Young,  3  Camp.  241  ;  Teed  «  17  &  IS  Vict  c.  104,  s.  107. 
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Proof  of  in- 
sorable  interoil 
in  frei^hti 


Proof  of  in- 
Burable  interest 
in  goods. 


BUI  of  lading. 


for  the  premiums,  it  was  held  that  he  could  not  set  up  his 
title  on  the  register  as  a  defence  to  an  action  for  money 
had  and  received  brought  by  the  partnership,  to  recover  the 
amount  of  a  losa  which  had  been  paid  by  the  underwriter  to 
him,  as  the  agent  of  both  pai-tners.^ 

Interest  in  freight  is  proved  by  evidence  of  an  interest  in 
the  ship,  as  owner,  charterer,  or  otherwise,  and  by  showing 
that  a  charter-party  was  made,  goods  shipped,  or  that  there 
was  some  contract  entered  into,  or  act  done,  whereby  an  in^ 
surable  interest  in  freight  accrued' 

Interest  in  goods  is  proved  either  as  in  the  case  of  ship  by 
evidence  of  possession  or  of  acts  of  ownership ;  or  by  transfer 
of  title  to  the  assured  under  bill  of  lading,  or  other  docu* 
ment ;  or  by  evidence  of  payment  of  the  price. 

The  bill  of  lading  is  the  usual  evidence  of  the  ownership 
of  property  shipped ;  the  consignee  or  his  assignee  being  pre- 
sumed to  be  the  owner  where  it  is  not  otherwise  expressed 
in '  the  bill  of  lading.*  This  document,  being  merely  an  ac- 
knowledgment by  the  master,  is  no  evidence  in  an  action  on 
the  policy  without  authentication,*  and  some  evidence  that 
the  goods  specified  in  it  were  actually  shipped  on  board.* 
If  it  be  subscribed  '*  contents  unknown,*'  such  bill  of  lading 
is  not  evidence,  either  of  the  quantity  of  the  goods,  or  of  the 
insurable  interest  of  the  consignee ;  nor  can  such  document 
be  proved  as  an  admission,  by  proving  the  handwriting  of 
the  deceased  master.'  Whether  the  bill  of  lading,  even  as 
between  the  consignee  and  shipowner,  can  ever  be  conclusive 
evidence  of  the  shipment  of  the  goods,  seems  very  doubtful' 


^  Dixon  9.  Hamond,  2  B.  &  Aid. 
810.  See  Hickie  v.  Rodocaoachi,  i  H. 
ft  N.  465. 

'  Camden  v.  Andenon,  6  T.  Rep. 
709 ;  Etches  v.  Aldan,  1  M.  &  EyL 
167. 

s  Hibbert  v.  Carter,  1  T.  Bep.  746 ; 
Caldwell  v.  Ball,  1  T.  Bep.  206.  See 
the  obseryationa  of  Lord  Campbell  in 
Gumey  v.  Behrendi  8  £.  ft  R  622 ; 
Maolachlan  on  Shipping,  888,  et  aeq, 

«  Dickaon  v.  Lodge,  1  Stark.  226k 
M'Andrew  v,  BeU,  1  Eap.  878^ 


•  Haddow  v.  Parry,  8  T»uni.  80S. 
In  this  case  Mr.  J.  Lawrence  seemed 
to  think  that  the  bill  of  lading,  with* 
out  the  limiting  words,  would  haTe 
been  sufficient  proof  of  an  insurable 
interest  in  the  goods,  ie.,  that  they 
had  been  shipped  on  board. 

7  All  that  ii  done  by  the  BiUs  of 
Lading  Act  is  to  make  this  acknow- 
ledgment conduaiTe  sgainst  "  the 
master,  or  other  person  signing  the 
same,"  18  ft  19  Vict,  c  111,  a.  8. 
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It  has  been  decided  that  it  is  not  so,  where  the  action  is  by 
the  consignee  (but  not  the  indorsee)  against  the  shipowner 
for  non-delivery;  and  the  bill  of  lading,  when  produced, 
shows  the  shipment  to  have  been  made  by  a  third  party  who 
was  the  plaintiff's  agent.* 

Payment  of  price  of  the  goods  is  satisfactory  evidence  of  I*ayment  of 
insurable  interest ;  hence,  a  bill  of  parcels,  with  the  vendor's 
receipt,  for  goods  sold  abroad,  was,  very  early,  held  to  be 
sufficient  proof  of  interest  ;*  so  the  fact  that  consignees  have 
given  their  acceptance  to  the  consignors  for  the  price,  and 
on  account  of  the  goods,  if  coupled  with  proof  of  payment, 
would,  it  seems,  be  satisfactory  evidence.' 

To  prove  that  the  goods  insured  were  shipped,  a  clerk  in  I>ocTimenta  kept 

ftt  the  custom" 

the  custom-house  produced  the  copy  of  an  official  paper,  house, 
containing  an  account  of  the  cargo  as  examined  by  the 
searcher  ;  the  official  paper  goes  with  the  ship,  and  the  copy 
is  kept  at  the  custom-house  :  Chambre,  J.,  ruled  this  copy  to 
be  admissible,  without  calling  the  searcher,  as  being  a  paper 
made  by  the  appointed  officer  under  the  authority  of  an  act 
of  parliament,  and  lodged  as  an  official  document  in  the 
custom-house.* 

In  an  action  upon  a  policy  on  bottomry  and  respondentia  Proof  of  in- 
loans,  evidence  of  the  execution  of  the  bond,  and  of  the  in-  fu  bottomryr* 
terest  of  the  borrower  in  the  ship  or  goods,  is  sufficient  proof 
of  the  interest  of  the  assured,  aud  the  borrower  himself  was, 
even  before  Lord  Denman's  Act,  and  d  fortiori  would  be  so 
now,   a  competent   witness   to   prove   his    own   interest   in  . 
the  ship  or  goods,  by  hypothecating  which  he   raised   the 
loan.* 

But  in  a  policy  on  goods  a  respondentia  bond  is  no  proof  Rospondentia 
of  interest  in  the  goods  on  which  the  money  was  borrowed  ;*  of  interest  iu 
though  by  the  usage  of  the  East  India  trade,  proof  of  money  ^^  ®*^^* 


usage. 


«  Berkley  o.  Watling,  7  A.  &  E.  29 ;  115. 

a    very  instructive    case    as  to   the  *  Johnson  t>.  Ward,  6  Esp.  47. 

general  effect  in  evidence  of  the  bill  *  Glover  v,  Blaok,  1  W.  Bl.  396. 

of  lading.  •  Glover  v.  Black,   3  Burr.   1394  j 

»  Russel  V.  Boehm,  2  Str.  1137.  1  W.  BL  i05,  422. 

'  See  Davies  v.  Reynolds,  1  Stark. 
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laid  out  by  the  captain  in  the  course  of  the  voyage,  and 
for  which  he  charged  respondentia  interest,  was  held  to  be 
proof  of  insurable  interest  in  a  policy  "  on  goods,  specie,  and 
effects." ' 


Amount  of  Under  a  general  averment  of  interest  in  the  entire  thing 

interest.  ,  ,      ,  •  •  j 

insured,  the  plaintiff  may  prove  an  interest  in  part,  and 
recover  pro  tanto :  thus,  where  one  of  four  part  owners  of  a 
ship  having  insured  her  freight  generally  in  an  open  policy, 
and  averred  his  interest  generally,  without  specifying  it  to  be 
in  only  an  aliquot  part  of  the  freight,  it  was  held,  that  he 
might  recover  in  proportion  to  the  amount  of  interest  he 
proved.^  So,  d  fortiori,  if  the  plaintiff  prove  a  greater  in- 
terest than  he  has  alleged  in  his  declaration,  this  shall  not 
preclude  him  from  recovering  to  the  extent  of  the  interest 
he  has  alleged.' 

Where  a  plaintiff,  only  interested  in  one  fourth  of  a  ship, 

declared  for  a  total  loss  of  the  entire  ship,  and  proved  only  a 

partial  loss,  he  was  held  entitled  to  recover  in  proportion  to 

the  partial  loss  on  his  fourth.* 

In  open  policies.        In  open  policies  the  plaintiff  must  prove  the  actual  value 

of  the  thing  insured  at  the  commencement  of  the  risk :  in 
policies  on  ship,  this  must  be  done  generally  by  the  evidence 
of  surveyors  who  can  speak  to  the  ship's  condition  at,  or 
about,  the  commencement  of  the  risk  ;  in  policies  on  goods, 
generally  speaking,  by  the  production  of  the  invoice,  bill  of 
lading,  &c. 

In  valued  policies,  supposing  the  whole  of  the  subject  to 
which  the  valuation  was  intended  to  apply,  to  have  been 
once  at  risk  under  the  policy,  the  value  in  the  policy,  as  we 
have  elsewhere  seen,  is  conclusive  as  between  the  assured 
and  the  underwriters,  whether  in  cases  of  total  or  of  average 
loss.  In  cases  of  average  loss  it  constitutes  the  amount  upon 
which  the  percentage  of  damage  or  depreciation  is  calcu- 


In  Talaed 
poliuies. 


"  Gregory  v.  Christie,  8  DougL  419. 

*  Rising  V.  Burnett,  2  Marsh,  on  Ins. 
788. 

*  Page  V.  Rogers,  2  Marsh,  on  Ins. 


789. 

*  Gardiner  v.   Croasdale,  2   Burr. 
904 ;  1  W.  Bl.  198. 
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lated,  in  order  to  ascertain  the  indemnity  to  which  the  as- 
sured is  entitled.  In  casus  of  total  loss  it  is  itself  the  exact 
measure  of  that  indemnity;  and  howevx^r  much  it  may  exceed 
the  actual  value  of  the  subject  insured,  can  never,  unless 
grossly  excessive,  be  set  aside,  on  that  ground  alone.^  In 
such  cases,  therefore,  the  plaintiff  need  never  give  an}'  proof 
of  the  amount  of  his  interest ;  but  merely  the  fact  that  he 
had  some  interest  of  a  substantial  nature,  in  a  subject  cor- 
responding to  and  satisfying  the  description  in  the  policy.' 
But  if  under  valued  policies  on  goods  or  freight,  the  whole 
of  the  goods  to  which  the  valuation  was  intended  to  apply 
have  never  been  at  risk  under  the  policy  and  at  the  time  of 
loss,  proof  must  be  given  of  the  proportion  which  the  goods 
actually  on  board,  at  the  time  of  loss,  bore  to  the  whole 
quantity  of  the  intended  cargo  ;  and  this  proportion  must  be 
applied  to  the  agreed  value  in  the  policy,  in  order  to  ascer- 
tain the  amount  of  indemnity.^ 

With   regard  to  the  proof  of  interest  in   the   parties  in  } 
whom  it  is  averred  in  the  declaration,  the  point  has  already 
been  so  fully  considered,  that  very  little  need  be  added  in 
this  place. 

Where  the  alternative  mode  of  averment  is  adopted,  proof 
of  interest  in  any  of  the  parties  named  in  the  declaration 
will  be  sufficient :  where  otherwise,  the  proof  must  still  cor- 
respond strictly  with  the  averment,  on  the  principle,  as 
stated  by  Lord  Ellen])orough,  that  a  di.sclosure  of  tlie  real 
interest  intended  to  be  covered  by  tlie  [xjlicy  ouglit  to  be 
made,  not  only  in  order  to  apprise  the  underwriter,  whose 
case  he  is  to  meet,  but  as  a  matter  of  public  policy  and  con- 


venience/ 


In  addition  to  the  cases  before  cited,  as  to  the  necessity 
of  proving  interest  as   laid,   the  following  may  be  inseited 

1  Sco  the  conclusive  case  of  Irviug  Rickman  v.  Carstiirs,  5  B.  &;  Ad.  651. 

v.  Manning,  IH.  L.  Cas.  817.  "*  Bell    r.  Ansley,    16    Ea.it,  HI 

*  Lewis  V.  Kucker,  2  Burr.    11H7,  Cohen    v.    Hauuam,    6   Taunt,    lol 

1171  ;  Grant  r.  rarkiusou,  8  Duugl.  Carruthers  v.  Sheddon,  6  Taunt.  1  i 

16.  Powlea  v.  Junes,  11  M.  &  W.  10. 

3  FoThei  V.  Aspinall,  13  Eaat,  323 ; 
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as  showing  the  nature  of  the  proof  required  : — ^The  plaintiff 
averred  his  interest  to  be  in  A.  and  B.^  and  in  "certain 
persons  trading  under  the  firm  of  W.  and  J.  Bell  and  Co.;" 
on  motion  for  a  rule  to  show  cause  why  judgment  should 
not  be  arrested,  because  it  was  not  proved  who  were  the 
members  of  that  firm,  the  rule  was  refused,  the  Court 
holding  it  sufficient  to  prove  that  there  was  such  a  firm,  and 
that  they  were  interested  in  the  goods,  without  proving  the 
names  of  all  the  membera* 

With  regard  to  the  time  at  which  the  interest  of  the 
party  must  be  shown  to  have  accrued,  we  have  seen  that 
it  is  su£5cient  to  prove  that  he  was  interested  at  any  time 
during  the  risk,  and  at  the  time  of  loss ;'  and  even,  in  cases 
of  average  loss,  under  a  policy  containing  the  clause  "lost 
or  not  lost,"  it  will  be  sufficient  to  aver  and  prove  that  he 
was  interested  at  any  time  in  the  course  of  the  voyage.* 
The  policy  does  not  pass  by  an  assignment  of  the  ship  or 
goods,  and  if  such  assignment  take  place  before  the  loss, 
an  action  cannot  be  brought  on  the  policy  on  behalf  of  the 
assignor,  averring  interest  in  him,  unless  there  have  been  an 
agreement  between  the  parties,  that  he  shall  keep  the  policy 
alive  for  the  benefit  of  the  assignee.*  Assignment,  however, 
of  his  interest  after  the  loss,  will  not  prevent  him  from 
suing  on  the  policy  in  his  own  name,  or  by  an  agent,  aver- 
ring the  interest  in  himself,* 


Proof  of  ship's         ^  ^e  have  elsewhere  seen,  before  a  loss  can  be  recovered 

sailing,  and 

that  risk  bad       from  the  underwriter,  it  must  be  shown  to  have  taken  place 
wJpeltesa.  within  the  period,   or  local   limits  of  the  risk,  or  voyage 

insured.  Hence  the  averments  that  the  ship  was  at  the 
port,  had  sailed  on  the  voyage,  or  that  the  goods  were  loaded 
on  board,  before  the  loss,  must  be  substantially  proved  as 

»  Wright «.  Welbie,  1  Chitt  R.  49.  296. 

*  Rhind  v.  Wilkinson,    2    Taunt.  *  Powlee  v.  Innes,  11  M.  &  W.  10, 

£87 ;  Powles  V.  Innes,  11  M.  k  W.  10.  *  Sparkss  v.  VarahaU,  2  Biag.  N.  C. 

»  Sutherland  v.  Pratt»  11  M.  &  W.  761. 
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laid.  This  may  be  done  by  the  testimony  of  the  master  or 
other  officer  acquainted  with  the  circumstances,  or  by  means 
of  written  directions  transmitted  to  the  master,  or  by  licences, 
charter-parties,  entrances,  clearances,  convoy  bonds,  &c.,  pre- 
paratory to  the  departure  of  the  ship,  and  indicating  her 
destination.* 

With  regard  to  the  ship,  the  following  points  have  been 
decided.  Under  a  policy  *'  at  and  from,"  the  declaration 
averred  that  the  loss  happened  after  the  goods  were  loaded 
on  board,  and  the  ship  had  sailed  on  her  intended  voyage ; 
the  proof  was,  that  it  had  tiken  place  while  the  ship  was 
"at"  the  port  of  outfit,  and  when  only  half  the  cargo  was 
loaded  on  board  ;  this  wjxs  held  a  fatal  variance,  on  the 
ground  that  the  case  presented  a  very  different  aspect  to  the 
underwriters,  supposing  the  ship  to  have  been  lost  in  the 
course  of  the  voyage,  from  that  which  it  would  have  assumed, 
had  it  been  stated  to  have  taken  place  in  port.' 

It  must  be  proved  that  the  ship  had  sailed  on  the  very 
voyage  insured ;  or  if  the  loss  should  take  place  "  at "  the 
port  where  the  risk  is  made  to  commence,  then  it  must  be 
shown  that  the  ship  was  at  such  port  on  the  voyage  insured.^ 
Where  the  ship  has  foundered  at  sea,  this  proof  of  her  having 
sailed  on  the  voyage  insured  frequently  presents  some  diffi- 
culty. The  following  points  have  been  decided  as  to  the 
sufficiency  of  the  evidence.  To  prove  that  a  ship,  insured  at 
and  from  Portsmouth  to  Quebec,  had  sailed  for  the  latter 
place,  a  witness  was  called,  who  stated  that  he  had  seen  the 
ship  in  Stokes  Bay,  going  out  with  the  other  ships  from 
Spithead,  and  that  she  had  never  since  been  heard  of;  Lord 
Ellenborough  held  this  insufficient.  The  convoy  bond,  from 
the  custom-house,  w«is  then  produced,  with  these  words  at 
the  bottom  of  it — "  convoy  bond  for  Quebec  ;"  and  an  officer 
from  the  customs  said,  that  it  was  in  the  course  of  office  to 
write  these  words  on  the  bond,  and  that,  though  he  did  not 

1  Stark,  on  Evidence,  vol.   iii.  p.  reasonable  discretion  of  the  Judge  at 

873,  3rd  ed.  Nisi  Prius,  whether  he  will  amend 

■  Abitbol  V.  Bri8tow,6  Taunt  46i  ;  the  record. 

2  Marsh.    Rep.    167.      It  is  in  the  *  Cohen  v.  Hinckley,  2  Camp.  61. 
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Of  cbarter- 
party,  or 
dearanceB. 


Of  licenoe. 


Of  letter  from 
oorrespoDdents 
abroad. 


Wbat  ifl  iDBuffi- 
cient  eTidenoe 
for  thia  porpoae. 


Time  of  sailing. 


know  of  any  act  of  office  being  done  on  it,  yet  he  had  no 
doubt  that  the  papers,  for  a  voyage  to  Quebec,  were  delivered 
to  the  captain  before  sailing;  Lord  Ellenborough  held  this 
good  pHnid  fade  evidence  that  the  ship  had  sailed  on  the 
voyage  insured.*  In  the  same  case,  Lord  Ellenborough  said, 
that  if  it  could  be  shown  that  the  ship  had  a  particular  desti- 
nation by  charter-party,  he  should  presume  that  she  sailed 
on  the  chartered  voyage ;  so,  on  proof  that  she  had  cleared 
out  for  a  pai*ticular  port  the  presumption  would  be,  that  she 
had  sailed  for  it  when  she  dropped  from  her  moorings.^  A 
licence  to  carry  a  cargo  to  a  place  named  in  the  policy  as  the 
port  of  destination,  is  prvmd  fade  evidence  that  the  ship, 
when  she  left  her  port  of  outfit,  sailed  on  the  voyage  insured  ;* 
so  is  a  letter  received  by  the  owners,  in  this  country,  from 
their  correspondents  at  the  foreign  port  of  destination,  stating 
that  the  ship  had  not  then  arrived  there,  but  was  expected 
in  a  few  days.* 

In  order  to  prove,  under  a  policy  on  goods,  that  the  ship 
had  sailed  on  a  voyage  from  Leghorn  to  Lisbon,  the  plaintiff 
called  a  packer,  resident  in  Leghorn,  who  stated  that  he  had 
packed  the  goods  at  the  warehouse  of  the  shipper,  and,  by  his 
orders,  delivered  them  to  a  boatman,  to  go  by  the  ship ;  the 
boatman  was  also  called,  who  stated  that  he,  by  the  shippers 
orders  had  delivered  them  on  board  the  ship,  and  taken  a 
receipt  for  them  from  the  captain,  whom  he  knew ;  and  that 
he  had  heard,  both  from  the  shipper  and  the  captain,  that 
the  vessel  was  bound  for  Lisbon.  Abbott,  C.  J.,  held  that 
this  was  not  even  'primd  fade  evidence  that  the  ship  ever 
sailed  for  Lisbon.* 

Where  the  averment  was  that  the  ship  sailed  after  the 
making  of  the  policy,  and  the  proof  was  that  she  sailed  be- 
fore, the  variance  was  held  to  be  immaterial:*  a  shipping 
entry  at  the  custom-house  has  heen  admitted  to  show  the 
time  of  the  ship  s  sailing.* 


^  Cohen  v,  Hinckley,  2  Camp.  51. 
«  Ibid.  52. 

*  MarahaU  v.  Parker,  2  Camp.  69. 

*  Twemlow  v,  Oawin,  2  Camp.  85. 


*  Rosier  v.  Innes,  Ry.  &  Hood.  SS8. 

*  Peppin  r.  Solomons,  5  T.  Rep.  496. 
7  Hughes  o.  Wilson,  1  Stark.  Bep^ 

180. 
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In  case  of  (joods,  the  inception  of  the  risk  is  the  loading  of  P*"^/  ^^  j^: , 

,  .  .  ception  of  risk 

them  on  board ;  and  tliis  must  be  proved  either  by  direct  on  goods. 
testimony  of  the  fact,  or  by  the  bill  of  lading,  duly  authenti- 
cated, and  connected  with  the  particular  subject  of  insurance, 
in  the  way  already  specified.*     Proof,  also,   must  be  given 
that  the  loss  took  place  within  the  period  of  the  risk,  or 
the  limits  of  the  voyage  insured.     Thus,  where  it  appeared  Lors  on  goods 
that  the  ship,  after  being   turned   away  from  her   port   of  ihrrisk,  or* 
destination,  sailed  on  another  voyage  not  protected  by  the  '^"•^'*^^»  ^^' 

dUI  vtl« 

policy,  and  no  proof  was  given  wliether  the  damage  sus- 
tained by  the  goods  had  accrued  on  tlie  first  or  the  second 
of  these  two  voyages,  Lord  Ellenborough  directed  a  non- 
suit, on  the  ground  that  there  was  no  distinct  evidence  that 
the  goods  were  injured  while  protected  by  the  policy.^ 

With  regard  to  freight,  the  inception  of  the  risk  in  cases  Proof  of  incep- 

1  'x-  ivii.  X-  11  •!  r   ^i^^"  of  risk  on 

where  it  is  secured  by  charter-party,  is  proved  by  evidence  of  freight, 
the  sailing  of  the  ship,  and  the  production  of  the  charter- 
party.*  In  other  cases  it  is  proved  either  by  showing  that 
all  the  goods  were  actually  loaded  on  board,  or  that  part  of 
them  were  so,  and  the  rest  contracted  for  and  ready  to  be 
shipped  '*  and  that  the  ship,  at  the  time  of  loss,  was  ready 
to  receive  them.'  If  the  plaintiff  relies  on  a  contract  to  ship 
the  goods  on  freight,  he  must  be  prc^pared  to  sliow  tliat  such 
contract  is  legally  binding,'  though  it  need  not  be  written  or 
under  seal." 


Direct  proof  of  the  fact  of  loss  may  bo,  and  in  most  casos  Proof  of  losa. 
is,  given  by  the  parol  testimony  of  tlie  masters,  oflicers,  or 
some  of  the  crow  of  the  shi]) :  it  may  also  be  proved  by  otiicr 
legal  evidence.     Thus,  in  one  case,  Lo  IJlaiic,  J.,ruled  that  the 
fact  of  capture  might  be  proved  by  the  production  of  Lloyd's 


1  Ante,  p.  1080.  Pev.iux  v.  J'Anson,    5  Bing.    N.    C. 

•  Parkin  v.  Tunno,  2  Camp.  59.  519. 

>  See  Thompson  v.  Taylor,  6  T.  R.  ''  Williamson  v.  Innes,  1   Mood.  & 

478,  433  ;  Horncastle  v.  Suart,  7  I'^ast,  Rob.  88  ;  8  Bingh.  81,  note. 
400.  *  Flint  V.  Flemyng,  1  B.  &  Ad.  48. 

♦  Forbes  v,  Aspinall,  13  Ea,st,  323  •  ^  Patrick  r.  Eauies,  3  Camp.  441. 
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Proof  of  eon- 
fiacation. 


Presumptive 
proof  of  Ion. 


book,  wherein  it  was  mentioned  :'  the  condemnation,  however, 
of  a  foreign  Court  of  Prize  is  not  evidence  to  prove  a  capture 
in  fact,  though,  after  such  proof  has  been  given,  it  is  evidence 
of  the  grounds  of  condemnation.' 

The  protest  of  the  captain,  so  long  as  he  is  living,  is  in  no 
case  evidence  on  the  one  side  or  the  other :  the  only  use  that 
can  be  made  of  it  is  to  contradict  his  testimony  if  he  vaiy 
from  it.*  It  cannot  be  adduced  to  disprove  the  grounds  of  the 
condemnation  of  a  foreign  Prize  Court  ;*  nor  will  the  broker's 
having  shown  it  to  the  underwriter  with  other  papers  relating 
to  the  loss,  on  demand  of  payment,  make  it  evidence  zs 
against  the  assured.' 

In  one  case  Lord  Ellenborough  ruled  that,  in  order  to  prove 
a  confiscation,  it  was  not  necessary  to  show  that  the  proceeds 
of  the  goods  seized  actually  came  into  the  treasury  of  the 
State,  but  that  it  was  enough  to  show  that  they  were  forcibly 
taken  possession  of  by  the  officers  of  govemmenf 

We  have  already  sufficiently  considered  what  will  amount 
to  presumptive  proof  of  loss  by  foundering,  and  need  not  here 
repeat  the  points  decided  on  that  head :?  it  may  be  added, 
that  in  such  cases  it  is  proper  to  be  provided  with  evidence  of 
any  collateral  circumstance  that  may  tend  to  support  the 
presumption,  as,  that  other  vessels  which  sailed  at  the  same 
time  did  actually  arrive,'  the  usual  length  of  the  voyage, 
the  difficulty  of  navigation,  the  prevalence  of  tempestuous 
weather,  &a 


Amount  of  Ion 
on  ship. 


In  case  of  total  loss  on  ships  in  open  policies  (which,  how- 
ever, are  not  frequent  on  this  interest),  the  mode  of  proving 
the  insurable  value,  and  therefore  the  amount  of  indemnity 
claimable  by  the  assured,  would  be  by  the  testimony  of  sur- 
veyors, who  were  acquainted  with  the  condition,  and  can  give 
an  estimate  of  the  worth,  of  the  ship  before  she  sailed  on  her 


t  Abel  V.  Potts,  8  Eep.  242.    Sed 
quart,— Bd, 

*  Marshall  v.  Parker,  2  Camp.  69. 
«  Christian  v.  Coombe,  2  Ksp.  4S9. 

•  Ibid. 


•  Senat  v.  Porter,  7  T.  Rep.  158. 

•  Camithers  v.  Gray,  8  Camp.  US. 
7  Ante,  p.  688. 

•  Newby  V.  Bead,  1  Park,  Ins.  148. 
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last  voyage.  In  case  of  average  loss  the  expense  of  repairs, 
deducting  one-third  new  for  old,  would  be  the  measure  of 
damages,  and  must  be  proved  by  the  production  of  the  ship- 
builder s  accounts,  accompanied  with  vouchers  and  other  proofs 
of  payment. 

It  is  clearly  settled  that  the  assured  may  recover  for  a 
partial,  although  he  has  declared  for  a  total,  loss.*  He  may, 
as  we  have  already  seen,  recover  for  loss  by  salvage,  although 
it  be  not  specifically  alleged  as  a  loss  in  the  declaration  :* 
but  if  it  be  salvage  which  he  has  been  obliged  to  pay  to 
recaptors,  he  cannot  recover  the  amount  unless  he  produces 
and  proves  the  proceedings  in  the  Admiralty  Court,  under 
seal ;  for  the  extent  of  his  claim  depends  on  the  judgment  of 
that  Court.*  Where  the  assured  on  ship,  who  had  claimed  a 
total,  but  was  only  entitled  to  an  average,  loss,  merely  proved 
that  his  ship  had  sustained  some  damage,  but  gave  no  evi- 
dence as  to  its  extent,  Lord  Tenterden  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  with  nominal  damages  only.* 

In  cases  of  double  insurance,  as  we  have  elsewhere  seen,  I 
the  assured  may  recover  against  either  set  of  underwriters  up 
to  the  whole  amount  insured  by  them  :*  if,  however,  after 
having  recovered  against  one,  he  afterwards  goes  on  against 
another  set,  he  can  only  recover  for  the  excess.* 

He  can,  however,  recover  for  more  than  the  extent  of  his  T 
own  individual  interest  if,  in  the  opinion  of  the  jury,  he  in- 
tended to  insure  not  only  on  his  own  behalf,  but  also  on  that 
of  some  other  party  w^ho  was  also  interested  in  the  subject 
insured  at  the  time  of  effecting  the  policy ;  in  such  case,  it  is 
of  course  understood  that  he  holds  the  surplus  as  trustee  for 
the  party  on  whose  behalf  he  so  insured.' 


1  Gardiner  v.   Croasdale,   2    Burr.  the  damage  should  not  be  less  than 

904  ;  Ring  v.  Walker,  2  H.  &  C.  881 ;  the  usual  exception  of  losses  under  3 

8  id.  209.  per  cent,  in  the  policy. 

■  Gary  v.  King,  Rep.  t.  Hardw.  304.  *  Newby  v.  Reaii,  1  W.  Bl.  416  ; 

'  Thellusson  v.  Shedden.  2  B.  &  P.  Rogers  v.  Davis,  2  Park,  Ins.  601. 

N.  R.  228,  and  27  &  28  Vict.  c.  25,  •  Bruce  v.  Jonea,  1  H.  &  C.  769  ; 

1.  40.  Bousfield  v,  Barnes,  4  Gamp.  228. 

*  Tanner  v.  Bennett,  Ry.  &  Mo^ni  7  Irving  v.  Richardson,  2  B.  &  Ad. 

182.    But,  aa  Mr.  Phillipa  remarkB,  193. 
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Mercantile 
iuterest. 


Interest  on  bot- 
tomry loans. 


By  the  Common  Law,  no  interest  was  recoverable  on  the 
amount  of  loss,  except  in  cases  where  the  assured  had,  before 
the  trial,  made  application  to  the  underwriter  for  the  amount, 
and  notified  to  him  the  ground  of  his  application.'  Now, 
however,  by  the  3  &  4  Will  4,  c.  42,  s.  29,  juries  may,  if  they 
think  fit,  give  damages,  in  the  nature  of  interest,  over  and 
above  the  money  recoverable  in  all  actions  on  policies  of  in- 
surance made  after  the  passing  of  the  act 

In  regard  to  interest  on  bottomry  loans,  it  has  been  laid 
down  by  Story,  J.,  that  the  sum  lent  and  the  bottomry 
interest  are  to  be  considered  as  an  ajggregate  debt  from  the 
time  the  bond  becomes  due  by  the  successful  termination  of 
the  voyage,  and  that,  consequently,  from  such  time  common 
interest  is  to  be  allowed  on  the  aggregate  amount:'  and 
such,  it  should  seem,  would  now  be  the  law  in  this  countiy, 
as  it  is  not  to  be  supposed  that  the  old  maxim  a^ccesaio  dccea- 
aionis  Twn  est "  would  in  the  present  day  have  any  weight 
with  our  Ciourts. 


GaiiMfl  of  lofii. 


It  will  not  be  necessary,  after  the  full  consideration  which 
has  been  already  given  to  the  mode  of  stating  and  proving 
Losses  by  the  Perils  insured  against,*  to  do  more  in  this  place 
than  notice  a  few  of  the  more  important  points  of  variance 
between  the  proof  of  loss  at  the  trial,  and  its  statement  in 
the  declaration.  It  may  be  observed  generally,  that,  since 
the  prohibition  of  more  than  one  special  count  in  actions  on 
policies,  the  Courts  would,  no  doubt,  be  inclined  to  extend 
the  latitude  of  construction,  by  which,  even  before  that  pro- 
hibition, an  allegation  of  loss  by  perils  of  the  sea  was  held 
to  be  supported  by  proof  of  any  loss  proximately  caused  by 
such  perils,  although  remotely  occasioned  by  the  acts  or 
negligence  of  the  master  and  crew ;  by  barratry  or  other  con- 
ducing cause.*     On  the  other  hand,  care  should  be  taken  by 


I  Bain  v.  Case,  3  C.  &  P.  496.  See 
Kingston  v.  M'Intosh,  1  Camp.  518 ; 
Higgins  V,  Sargent,  2  B.  &  Cr.  348. 

«  In  Ship  Packet,  3  Mason,  255. 

s  2  Mar^iall,  Ins.  759. 


*  Ante,  p.  687»  et$eg. 

*  See  BIyth  v.  Shepherd,  9  M.  &  W. 
763 ;  Parfitt  v.  Thompson,  13  M.  &  W. 
392. 
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the  pleader  to  adapt  the  allegation  to  the  true  state  of  facts, 
and  if  there  be  any  doubt  to  describe  the  loss  according  to  the 
actual  facts  of  the  case,  unless  he  resort  to  tlie  more  prefer- 
able mode  nowadays  of  averring  the  loss  to  be  by  the  peHls 
insured  against 

One  of  the  most  striking  instances  of  the  former  strictness 
of  the  CourtvS,  in  requiring  an  accurate  correspondence 
between  the  allegation  and  the  proof,  is  contained  in  the 
following  case  : — 

The  declaration,  on  a  policy  on  corn,  warranted  "  free  of 
average,"  contained  two  counts  ;  one  for  a  loss  by  detention  of 
people,  the  other  for  seizure  by  pirates ;  the  proof  was,  that 
the  corn  had  sustained  an  average  loss,  partly  caused  by  a 
riotous  mob,  who  had  boarded  the  ship  and  compelled  the 
captain  to  sell  it  at  an  inferior  price,  and  partly  by  damage 
arising  from  stranding:  on  this  proof  the  Court  held  that  the 
plaintiff  could  recover  on  neither  count — not  on  the  first,  for 
a  mob  was  not  a  people,  within  the  meaning  of  the  policy — 
nor  on  the  second,  for  though  the  loss,  by  taking  the  corn,  fell 
within  a  seizure  by  pirates ;  yet,  as  it  was  an  average  loss, 
the  underwriters  were  free  from  liability  under  the  memoran- 
dum, though  they  would  have  been  liable  for  the  subsequent 
loss  by  the  stranding,  had  the  declaration  contained  a  count 
for  loss  thereby.' 

With  regard  to  losses  by  the  perils  of  the  sea,  it  may  be  Loss  by  perils 
observed  generally,  that  all  losses  proved  to  be  proximately 
caused  by  the  winds  and  weaves,  by  drifting  against  rocks,  or 
stranding,  &c.,  though  remotely  occasioned  by  the  acts  and 
negligence  (not  amounting  to  barratry)  of  tbe  master  and 
crew,  will  sustain  an  allegation  of  loss  by  the  perils  of  the 
sea;*  and  the  same  rule  holds  where  the  loss,  in  like  cases, 
is  remotely  occasioned  by  i)arratry  ;'*  though  it  is  otherwise 
where  barratry  is  the  direct  producing  cause  of  the   loss.* 


»  Nesbitt  V.  Lushington,  4   T.   R.  Dixon  v,  Sadler,  5  M.  &  W.  205;  Red- 

783.  man  v.  Wilson,  H  M.  &  W.  476. 

«  Walker  v.  Maitland,  5  B.  &  Aid.  «  Ileyman  v.  Parish,  2  Camp.  149; 

171  ;  Stewart  r.  Bi41,  ibid.  238  ;  Phil-  Blyth  r.  lshej)lierd,  9  M.  &  W.  723. 

lips  V.   Headlam,  2  B.  &   Ad.    380;  *  Everth  v.  Hamiam,  6  Taunt  375. 
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Where  stranding  is  proved  to  be  the  main  cause  of  the  total 
loss  claimed  in  the  action,  it  will  support  an  allegation  of  loss 
by  the  perils  of  the  seas,  though  the  pi'operty  falls  ultimately 
into  the  hands  of  an  enemy ;  *  on  the  other  hand,  where  the 
damage  occasioned  by  the  stranding  is  partial,  and  the  sub- 
stantial cause  of  the  total  loss  claimed  is  the  consequent 
capture  or  seizure,  this  will  not  support  an  allegation  of  loss 
by  perils  of  the  seas,  but  the  loss  should  be  averred  to  be  by 
the  capture.*  Damage  done  by  collision,  where  there  is  no 
fault  on  either  side,  is  a  loss  by  perils  of  the  sea ;  *  so  it  is 
where  the  fault  rests  entirely  with  the  other  vessel  :*  but  a  * 
sum  paid  under  a  rule  of  the  sea,  as  a  moiety  of  the  damages 
done  by  collision,  is  not,  in  this  country,  a  loss  by  perils  of 
the  seas,  since  it  is  not  proximately  caused  by  those  perils.* 
On  the  same  ground,  loss  by  sale  of  goods,  for  repairs  of  the 
ship,  has  been  held  not  to  be  a  loss  by  perils  of  the  seas.* 
Damage  caused  by  taking  the  ground  in  a  tide  harbour, 
owing  to  a  heavy  swell,  has  been  held  a  loss  by  perils  of  the 
seas  ; '  but  damage  caused  by  the  ship's  being  blown  over  in 
a  graving  dock,'  or  by  her  bilging,  owing  to  the  giving  way 
of  tackle  on  being  got  out  of  dock,*  or  owing  to  the  tide 
washing  away  her  props,  while  hove  down  on  a  beach  for 
repairs,**  have  been  held  not  to  be  losses  by  perils  of  the 
sea. 

Death  of  cattle  by  rolling  of  the  ship  at  sea,**  or  partly 
by  that  cause  and  partly  by  their  own  violent  kicking  and 
plunging,**  is  a  loss  by  perils  of  the  sea ;  if,  however,  their 
death  were  caused  by  scarcity  of  provisions  owing  to  the 
prolongation  of  the  voyage,  either  by  the  mistake  of  the 


1  Hahn  v,  Corbett»  2  Bing.  205. 

*  Qreen  v.  Elmslie,  Peoke,  N.  P. 
212 ;  livie  v.  Janson,  12  East,  648. 

*  Buller  V.  Fiflher,  8  Esp.  67. 

«  Smith  V.  Soott,  4  Taunt  126. 

*  De  Vaux  v,  Salvador,  4  A.  &  B. 
420.  Aliier,  in  United  States,  Petera 
V.  Warren  Ina.  Co.,  8  Sumner,  889. 

*  Powell  V.  Gudgeon,  5  M.  &  SeL 
431 ;  Sarquy  v,  Hobson,  2  B.  ft  Cr. 
7;  4  Bing.  181. 


7  fletpher  v.  Inglia,  2  E  ft  AR 
815. 

^  PhiUipe  «.  Barber,  5  &  ft  Aid. 
161. 

*  DeTAux  V.  XAnaoQ,  5  Bing.  K.  C. 
519. 

^  Thompson  e.  Whitmore,  8  Taunt 
227 ;  Rowcroft  v.  Dimsmore,  ibid. 

^  Lawrenoe9.Aberdein,  6B.ftAId. 
107. 

»  Qabaj  v.  Uoyd,  3  B.  ft  Gr.  798. 
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captain/  or  in  consequence  of  bad  and  stomiy  weather,  it 
seems  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 
the  sea^s.^ 

Damage  caused  to  the  hull  of  the  ship  by  worms,^  or  rats^  is 
not  a  loss  by  perils  of  the  sea,  but  by  wear  and  tear.  Leakage 
caused  by  the  violent  pitching  of  the  ship  in  a  storm  is  a 
loss  by  perils  of  the  sea,  though  the  stowage  be  not  damaged.* 
So  is  damage  caused  to  cargo  by  shipping  seas,  after  being 
wrongfully  seized  and  taken  in  toAV  by  a  British  man-of-war, 
though  the  loss  in  this  case  may  also  be  alleged  to  be  by 
seizure.*  Damage  caused  by  one  ship  firing  into  another* 
under  the  mistaken  notion  that  she  is  an  enemy  ;'  or  by 
throwing  overboard  goods,  to  prevent  them  falling  into  the 
hands  of  the  enemy,  is  not  loss  by  perils  of  the  seas.** 

Loss  of  ship,  reduced  to  a  state  of  in  navigability  by  sea- 
damage,  and  justifiably  sold  by  the  master  abroad,  is  a  loss 
by  perils  of  the  sea.® 

An  allegation  of  loss  by  fire  is  sustained  by  proof  that  the  h 
ship  was  burnt  by  her  captain,  in  order  to  avoid  being  cap- 
tured ;*''  or  that  she  was  accidentally  burnt  by  the  negligence 
of  her  crew  ;^*  but  not  where  the  fire  is  shown  to  have  origi- 
nated in  the  spontaneous  combustion  of  goods  put  on  board 
in  an  improper  condition.*- 

Proof  of  capture  by  collusion  will  sustain  an  allegation  ^ 
of  a  loss  by  capture,  though  it  would  also  support  a  count  for 
loss  by  barratry  ;**  proof  of  ^vrongful  detention  by  a  British 
man-of-war  would  be  evidence  of  a  loss  by  seizure,  tliough 
the  sea-damage  sustained  during  the  detention  is  recover- 


1  Gregson  v.  Gilbert,  3  Dougl.  232.  398. 

«  Tatham  v.   Hodgson,  6  T.   ]^ep.  ^  Parfitt  v.  Thompson,  13  M.  &  W. 

656,  as  explained  and  commented  on  392 ;   Farnworth  r.   Hyde,    34  L.  J. 

by  Lord  Tenterden,  5  B.  &  Aid.  111.  (C.  P.)  2u7. 

*  Rohl  V.  Parr,  1  Esp.  444.  *°  Gordon  r.  Rimmington,  1  Camp. 

*  Hunter  v.  Potts,  4  Camp.  203.  123. 

»  Crofts  V.  Marshall,  7  C.  &  P.  597.  »»  Busk  v.  Uoyal  Exch.  Ass.  Co.,  2 

*  Hagedom  v.  Whitmore,  1   St.irk.  B.  &  Aid.  73. 

157.  "  Boyd  V,  Dubois,  3  Camp.  133. 

7  CuUen  V.  Butler,  5  M.  &  Sel.  461.  "  Arcaugelo  v.  Thompson,  2  Camp. 

See  Hyde  r.  Powell,  5  E.  &  B.  607.  621. 

«  Butler  V.  Wildman,  3  B.  &  Aid. 
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able  as  lo8s  by  perils  of  the  seas ;  *  proof  that  ship's  cargo 
was  taken  out  by  enemies,  and  ship  then  suffered  to  sail 
with  another,  will  support  an  allegation  of  loss  by  detention 
of  princes ;'  but  an  averment  of  seizure  in  a  hostile  manner 
by  enemies  unknown  is  not  sustained  by  evidence  of  seizure, 
by  order  of  a  foreign  government,  as  of  goods  about  to  be 
illegally  exported.' 
Loaa  by  barratry.       Under  an  allegation  of  loss  by  barratry,  it  is  not  necessary 

for  the  assured,  in  the  first  instance,  to  give  negative  proof 
that  the  person  sicting  as  master  was  not  the  owner ;  it  lies 
on  the  underwriter  to  prove  aflSrmatively  that  he  was  :*  but, 
in  order  to  support  a  count  for  loss  by  barratry  it  must  be 
proved  that  the  master  acted  fraudulently,  or  against  his 
better  judgment.* 


Evidence  in 
defence. 

Unseaworthi- 
ness. 


This  defence  is  one  of  those  that  must  be  specially  pleaded: 
a  question  may  arise  as  to  the  party  on  whom  the  burden  of 
proof  lies,  on  the  issue  raised  by  a  denial  of  this  plea :  as  the 
fact  of  seaworthiness  is  a  condition  precedent,  implied  by 
law,  to  the  attaching  of  the  i3olicy,  it  should  seem  that  it 
lies  on  the  assured  to  give  some  proof  of  it  in  the  first 
instance,*  although  there  can  be  no  doubt  that  very  general 
and  slender  evidence  of  seaworthiness  at  the  commencement 
of  the  risk  would  be  sufficient  to  make  out  a  prirnd  facie 
case,  and  throw  on  the  underwriter  the  proof  of  unseawor- 
thiness. 

If  the  underwriters  can  show  that  the  ship,  shortly  after 
sailing,  without  any  visible  or  adequate  cause,  became  leaky, 
or  otherwise  incapable  of  performing  the  voyage  insured. 


'  Hagedom  v.  Wbitmore,  1  Stark. 
159. 

«  Abel  V.  Potts,  8  Eep.  242. 

»  Matthie  v.  Potts,  8  B.  &  P.  28. 

*  Rosa  V.  Hunter,  i  T.  R.  33. 

»  Todd  V,  Ritchie,  2  Stark.  240; 
Bottoraley  r.  Bovill,  .o  B.  &  Cr.  210. 

«  Per  Story,  J.,  in  Tidmarsh  v. 
Washington  Fire  and  Mar.  Ina.  Co., 


4  Mason,  441.  But  the  Supreme 
Court  of  Massachusetts  held,  that  the 
ship  is  to  be  presumed  seaworthy  till 
the  contrary  appears,  and  that  the 
burden  of  proving  unseaworthineas  is 
on  the  underwriters.  Paddock  r. 
Franklin  Ins.  Co.,  11  Pick.  2*27 ;  see  8 
Phillips,  Ins.,  no.  2152. 
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this  will  be  presumptive  proof  that  she  was  iinseaworthy  at 
the  commencemeiit  of  the  risk;^  though  if  two  special  juries 
have  concurred  in  finding  a  verdict  in  opposition  to  this  pre- 
sumption, the  Court  will  not,  on  that  account,  grant  a  third 
trial.2 

Upon  a  question  of  sca^vorthiness  experienced  shipwrights 
may  be  called  to  give  an  opinion,  whether,  upon  the  facts 
proved,  the  ship  could  have  been  seaworthy  at  the  com- 
mencement of  the  risk.^ 

Proof  of  misrepresentation  wuU  generally  comprise  the  fol-  Burden  of  proof 
lowing  facts : — 1.  That   the    representation    was   made  ;    2.   misrepresenu- 
That  it  was  material ;  3.  That  it  was  either  false  at  the  time,  ^'°"' 
or  falsified  by  subsequent  events.     In  order  to  prove  the  first 
point,  recourse  may  be  had  to  the  party  by  whom  the  repre- 
sentation was  made,  or  to  others  who  heard   it ;    its  mate- 
riality is  a  question  for  the  jury,  and  will  generally  be  made 
out  by  the  nature  of  the  statement  itself;  the  proof  of  the 
third  point  will  depend  upon,  an<l  be  readily  suggested  by, 
the  facts  of  the  case. 

Illegality  is  never  presumed,  but  must  be  always  proved  Proof  of  illegality 

,1/5,.,  \      i\  _x        1  T  "J.  ir  is  on  defendant. 

m  the  nret  instance  by  the  party  who  relies  on  it  as  a  defence. 
Thus,  whenever  the  defence  turned  on  non-compliance  with 
the  convoy  acts.  Lord  Ellenborouglk  held  that  the  burden  of 
proof  lay  on  the  underwriters  to  make  out,  in  the  first  instance, 
how  the  acts  had  been  violated.*  So,  where  an  insurance  was 
made  to  a  port  or  ports  within  a  certain  territory,  where 
some  of  the  ports  were  neutral  and  others  hostile,  it  was  held 
that  the  presumption  was  that  the  ship  was  destined  to  one 
of  the  neutral  ports.* 


I  Watson  V.   Clark,  1  Dow.    344;  Co.,  Peake,  2  5. 

Munro    v.    Vandara,    1    Park,    4G9;  *  Thornton  r.  Lance,  4  Cauip.  231  ; 

Parker  r.  Potta,  3  Dow.  2  <.  D'Aguilar  v.   Tobiii,    Holt.    385;    2 

*  Foster  v.  Steele,  3  Bing.  N.    C.  Marsh.  R.  2')5. 

892.  *  Anon.,  1  Chit.  R.  49.     See  Hobba 

*  Bcckwithv.  Sydebotham,  1  Camp.  r.  Henmng,  34  L.  J.  ^C.  P.)  117. 
116;  Thornton  v.  Royal  Exch.  Ass. 
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Conatrnctiye  It  is  upon  the  assured  to  show,  in  a  case  of  alleged  con- 

structive  total  loss,  that  the  circumstances  attending  the 
insured  property  were  such  as  justified  the  notice  of  abandon- 
ment, and  so  continued  down  to  the  time  of  action  brought. 
It  is  upon  the  defendant  (the  underwriter)  to  reduce  the 
plaintiff's  claim  to  an  average  loss.  In  a  case  of  wrongful 
taking  at  sea  and  condemnation  as  a  slaver,  by  the  Vice- 
Admiralty  Court  of  St.  Helena,  Lord  Campbell  says  : — "  As 
from  the  wrongful  seizure  and  notice  of  abandonment,  the 
loss  was  at  one  time  to  be  regaixied  as  total ;  the  onus  seems 
to  be  cast  upon  the  underwriter  of  showing  that  by  subse- 
quent events  it  ceased  to  be  so.  And  if  before  actioD 
brought  the  goods  had  been  restored  to  the  assured,  or  he 
had  the  means  of  getting  possession  of  them,  under 
such  circumstances  as  ought  to  have  induced  a  prudent 
man  to  take  possession  of  them,  his  claim  could  now  only 
have  been  for  a  partial  loss.  But  the  mere  existence 
of  the  ship  or  goods  insured,  after  a  total  loss  and  aban- 
donment, so  that  possession  of  them  may,  possibly,  be 
resumed  by  the  owner,  will  not  reduce  it  to  a  partial  lossu 
The  true  rule  seems  to  us  to  be  laid  down  by  Bayley,  J., 
in  Holds  worth  v.  Wise,*  that  the  subject  of  the  insurance 
must  be  in  existence  'under  such  circumstances  that  the 
assured  may,  if  they  please,  have  possession,  and  may  reason- 
ably be  expected  to  take  possession  of  it.'  "  ' 

I  Holdsworth  v.  Wise,  7  B.  &  Cr.  *  Lozano  r.  Janson,  28  L.  J.  (Q.  B.) 

798.  237,843,2  E,  &  E.  100. 


APPENDIX   OF   STATUTES. 


I.    GENERAL  ACTS  RELATING  TO  SEA 

INSURANCES. 


19  Geo.  2,  c.  37. 

An  Act  to  regulate  Insurance  on  Ships  belonging  to  the  Subjects  of 
Great  Britain,  and  on  Merchandizes  or  EJ[*ects  laden  thereon. 

S 

AVuEREAS  it  hath  been  found  by  experience  that  the  making  .issurances,  inte-  Preamble, 
rest  or  no  interest,  or  without  further  proof  of  interest  than  the  policy,  hath 
been  productive  of  many  pernicious  practices,  whereby  great  numbers  of  ships, 
with  their  cargoes,  have  either  been  fraudulently  lost  and  destroyed,  or  taken 
by  the  enemy  in  time  of  war ;  and  such  assurances  have  encouraged  the  expor- 
tation of  wool,  and  the  carrying  on  many  other  prohibited  and  clandestine 
trades,  which  by  means  of  such  assurances  have  been  concealed  and  the  parties 
concerned  secured  from  loss,  as  well  to  the  diminution  of  the  public  revenue  as 
to  the  great  detriment  of  fair  traders  ;  and  by  introducing  a  mischievous  kind 
of  gaming  or  wagering,  under  the  pretence  of  assuring  the  risk  on  shipping  and 
fair  trade,  the  institution  and  laudable  design  of  making  assurances  hath  been 
perverted  ;  and  that  which  was  intended  for  the  encouragement  of  trade  and 
navigation  has,  in  many  instances,  become  hurtful  of  and  destructive  to  the 
same  :  for  remedy  whereof,  be  it  enact^^d  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
aame,  that  from  and  after  the  first  day  of  August,  one  tho\i8an<i  seven  hundred 
and  forty-six,  no  assurance  or  assurances  shall  be  made  by  any  person  or  per-  No  a«viumnco  to 
sons,  bodies  corporate  or  politic,  on  any  ship  or  ships  belonging  to  his  Majesty,  be  iniidc  on  »hii» 
or  any  of  his  subject*,  or  on  any  goods,  merchandizes?  or  effects,  laden  or  to  be  °''  '^"'^^ta,  <kc. 
la'len  on  board  of  any  such  ship  or  ships,  interest  or  no  interest,  or  without 
further  proof  of  interest  than  the  policy,  or  by  way  of  gaming  or  wagering,  or 
without  benefit  of  salvage  to  the  assurer ;  and  that  every  such  assurance  shall 
be  null  and  void  to  all  intents  and  purposes. 

2.  Provided  always,  and  be  it  further  enacted  by  the  authority  aforesaid.    Assurance  on  pri- 
that  assurance  on  private  ships  of  war,  fitted  out  by  any  of  his  Majesty's  sub-    ^^^^^,  bc^nv-uioTor' 
jectd  solely  to  cruize  against  his  Majesty's  enemies,  may  be  made  by  or  for  the    i\^q  owners, 
owners  thereof,  interest  or  no  interest,  free  of  average,  and  without  benefit  of 

salvage  to  the  assurer,  anything  herein  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding. 

3.  Provide^  also,  and  it  is  hereby  enacted,  that  any  merchandizes  or  eflfecta    Asstirance  on 
from  any  jwrts  or  places  in  Europe  or  America,  in  the  possession  of  the  crowns    ^'^p  rt*'  i"  '"^pai" 
of  Spain  or  Portugal,  may  be  assured  in  such  way  and  manner  .as  if  this  act  had 

not  been  made. 

4.  And  be  it  further  enacted  by  the  authority  afores,ud,  that  it  shall  not  be    JJ.^;;^^'^"^"^^,^" 
lawful  to  make  re-;us.surance,  unless  the  assurer  shall  be  insolvent,  becv)me  a    fitted  Vc. 
bankrupt,  or  die  ;  in  either  of  which  c;ises  such  assurer,  his  executors,  a<imini8- 

trators  or  assigns  may  make  re-assurance  to  the  amount  of  the  sum  before  by 
him  aasured,  provided  it  shall  be  expressed  in  the  policy  to  be  a  re  assurance. 
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The  conditions 
for  lending  sums 
on  bottomry, 
npon  ships  bound 
to  or  from  the 
East  Indies. 


In  all  actions 
plaintiff  to  declare 
within  fifteen 
days  what  sums 
he  hath  assured. 


Persons  siied  on 
policies  of  assur- 
ance, 

to  bring  the 
money  into 
Court ; 

plainilCF  not 
accepting  it, 

and  jury  not 
aHAcsaing  greater 
damages, 

to  pay  costs. 

Limitations  of 
this  act. 


5.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after 
the  said  first  day  of  August,  all  and  every  sum  and  sums  of  money  to  be  lent  on 
bottomry  or  at  respondentia  upon  any  ship  or  ships  belonging  to  any  of  his 
Majesty's  subjects  bound  to  or  from  the  East  Indies,  shall  be  lent  only  on  the 
ship,  or  on  the  merchandize  or  effects  laden  or  to  be  laden  on  board  of  such 
ship,  and  shall  be  so  expressed  in  the  condition  of  the  bond ;  and  the  benefit  of 
salvage  shall  be  allowed  to  the  lender,  his  agents  or  assigns,  who  alone  shall 
have  a  right  to  make  assurance  on  the  money  so  lent ;  and  no  borrower  of  money 
on  bottomry  or  at  respondentia,  as  aforesaid,  shall  recover  more  on  any  aasor- 
ancethan  the  value  of  his  interest  on  the  ship,  or  in  the  merchandizes  or  effects 
laden  on  board  of  such  ship,  exclusive  of  the  money  so  borrowed ;  and  in  case 
it  shall  appear  that  the  value  of  his  share  in  the  ship,  or  in  the  merchandizes 
or  effects  laden  on  board,  doth  not  amount  to  the  full  sum  or  sums  he  hath 
borrowed  as  aforesaid,  such  borrower  shall  be  responsible  to  the  lender  for  so 
much  of  the  money  borrowed  as  he  hath  not  laid  out  on  the  ship  or  merchan- 
dizes laden  thereon,  with  lawful  interest  for  the  same,  together  with  the  assur- 
ance, and  all  other  charges  thereon,  in  the  proportion  the  money  not  laid  oat 
shall  bear  to  the  whole  money  lent,  notwithstanding  the  ship  and  merchandises 
be  totally  lost. 

6.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  in  all  actions  or 
suits  brought  or  commenced  after  the  said  first  day  of  August,  by  the  assured, 
upon  any  policy  of  assurance,  the  plaintiff  in  such  action  or  suit,  or  his  attorney 
or  agent,  shall,  within  fifteen  days  after  he  or  they  shall  be  required  so  to  do 
in  writing  by  the  defendant,  or  his  attorney  or  agent,  declare  in  writing  what 
sum  or  sums  he  bath  assured  or  caused  to  be  assured  in  the  whole,  and  what 
sums  he  hath  borrowed  at  respondentia  or  bottomry  for  the  voyage,  or  any  part 
of  the  voyage  in  question,  iu  such  suit  or  action. 

7.  And  whereas  it  is  unreasonable  that  any  person-or  persons,  body  or  bodies 
corporate,  subscribing,  sealing,  or  otherwise  executing  any  policy  or  policies  of 
af«surance.  should  be  put  to  any  costs,  charges  or  expenses  in  any  suit  or  action 
at  law,  to  be  brought  on  such  policy  or  policies  in  case  such  person  or  persons, 
body  or  bodies  corporate,  is  or  are  ready  and  willing  to  pay  such  damages  and 
costs  as  shall  and  may  be  really  and  bona  fide  due  thereon,  which  at  present 
they  are  liable  to  and  often  forced  unjustly  to  bear,  for  that  in  many  cases  upon 
such  policies  no  money  can  be  brought  into  Court :  for  remedy  whereof  be  it 
enacted  by  the  authority  aforesaid,  that  from  and  after  the  said  first  day  of 
August,  it  shall  and  may  be  lawful  for  any  person  or  persons,  body  or  bodies 
corporate,  sued  in  any  action  or  actions  of  debt,  covenant,  or  any  other  action  or 
actions  on  any  policy  or  policies  of  assurance,  to  bring  into  Court  any  sum  or 
sums  of  money ;  and  if  any  such  plaintiff  or  plaintiff's  shall  refuse  to  accept 
such  sum  or  sums  of  money  so  brought  into  Court  as  aforesaid,  with  costs  to  be 
taxed,  in  full  discharge  of  such  action  or  actions,  and  shall  afterw'ards  proceed 
to  trial  in  such  action  or  actions,  and  the  jury  shall  not  assess  damages  to  such 
plaintiff  or  plaintiffs  exceeding  the  sum  or  sums  of  money  so  brought  into 
Court,  such  plaintiff  or  plaintiffs,  in  every  such  case  and  cases,  shall  pay  to  such 
defendant  or  defendants,  in  every  such  action  and  action^  costs  to  be  taxed ; 
any  law,  custom  or  usage  to  the  contrary  notwithstanding. 

8.  Provided  always,  and  it  is  hereby  declared,  that  this  act  shall  not  extend  to 
or  be  in  force  against  any  persons  residing  in  any  parts  or  places  in  Europe  out 
of  his  Majesty's  dominions,  for  whose  account  any  assurance  or  assurances  shall 
be  made,  before  the  twenty-ninth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  forty  six ;  nor  extend  to  or  be  in  force  against 
any  persons  residing  in  any  parts  or  pUces  in  Turkey,  or  in  Asia,  Africa  or 
America,  for  whose  account  any  assurance  or  assurances  shall  be  made,  before 
the  twenty  fifth  day  of  March,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  forty-seven,  anything  herein  contained  to  the  contrary  thereof  in 
any  wise  notwithstanding. 


28  Geo.  3,  c.  5G. 
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28  Geo.  3,  c.  56. 

An  Act  to  repeal  an  uicty  made  in  the  Ticenty -fifth  Year  of  the  Beign 
of  his  present  Majesty,  intituled  "  An  Act  for  regiilatin«jf  Insur- 
ances on  Ships,  and  on  Goods,  Merchandizes  or  Ert'ects  ;"  and 
for  substituting  other  Provisions y  for  the  like  purpose,  in  lieu 
thereof 

Whereas  it  hath  been  found  by  experience,  that  great  mischiefs  and  incon- 
veniences have  arisen  to  persons  interested  in  ships  or  vessels,  and  also  to  per- 
sons using  trade  or  commerce,  from  the  effect  of  an  act  made  in  the  twenty-fifth 
year  of  the  reign  of  his  [)resent  Majesty,  intituled,  **  An  Act  for  regulating  In- 
surances on  Ships,  and  on  Goods,  Merchandizes  or  Effects:"  and  whereas  it  is 
highly  expedient  that  other  and  more  convenient  provisions  should  be  made  for 
the  regulating  insurances  hereafter  to  be  matle  on  ships,  and  on  goods,  mer- 
chandizes or  effects  than  those  which  are  contained  and  enacted  in  and  by  the 
said  act ;  be  it  therefore  enacted  by  the  Kind's  most  excellent  Majest}',  by  and 
■with  the  advice  and  consent  of  the  lords  s{»iritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  that  the 
said  act,  made  in  the  twenty-fifth  year  of  the  reign  of  his  present  lilajesty,  shall 
be  and  the  same  is  here'oy  repealed;  and  that,  from  and  after  the  i)assiug  of  this 
act,  it  shall  not  be  lawful  for  any  person  or  persons  to  make  or  effect,  or  cause 
to  be  ma<^le  or  effected,  any  policy  or  ]>olicies  of  assurance  upon  any  ship  or 
ships,  vessel  or  vessels,  or  upon  any  goods,  merchandizes,  effects  or  other  pro- 
perty whatsoever,  without  first  inserting,  or  caiiising  to  be  inserted,  in  such 
policy  or  policies  of  assurance,  the  name  or  names,  or  the  usual  style  and  firm 
of  dealing  of  one  or  more  of  the  persons  interested  in  such  jvssurance ;  or  with- 
out, instead  thereof,  first  inserting  or  causing  to  be  inserted  in  such  policy  or 
policies  of  assurance  the  name  or  names  of  the  usual  style  and  firm  of  dealing 
of  the  consignor  or  consignors,  consignee  or  consignees  of  the  goods,  merchan- 
dizes, effects  or  property  so  to  be  insured ;  or  the  name  or  names,  or  the  usual 
style  and  firm  of  dealing  of  the  person  or  persons  residing  in  Great  Britiiin,  who 
shall  receive  the  order  for  and  effect  such  policy  or  policies  of  assurance,  or  of 
the  person  or  persons  who  shall  give  the  order  or  direction  to  the  agent  or 
agents  immediately  employed  to  negociate  or  effect  such  policy  or  policies  of 
assurance. 

2.  And  be  it  further  enacted  by  the  auth)rity  aforesaid,  that  every  policy 
and  policies  of  assurance,  made  or  underwrote  contrary  to  the  true  intent  and 
meaning  of  this  act,  shall  be  null  and  void  to  all  intents  and  purposes  whatso- 
ever. 


Preamble. 


Tt  Goo.  3,  e.  44, 
recited. 


Recited  act  ro- 
]»€.ilcd  ';i!kI  from 
]KussiTig  the  jti-e- 
.scnt  act,  no  ]>olicy 
t<»  hi  made  on 
any  ship,  Arc, 
without  iiiM  rting 
thLMXM'ii  the  niJiio 
or  names,  (ir  tho 
firm  of  de.diiiwr  of 
ono  or  more  of 
the  ])cr.son.s  iu- 
tci'cstcd,  4ic. 


Policies  m.ade 
contrary  to  this 
act  to  be  void. 


5  Geo.  4,  c.  114. 

An  Act  to  repeal  so  much  of  an  Act  of  the  Sixth  Year  of  King  George 
the  First,  as  restrains  any  other  Corporations  than  those  in  the  Act 
named,  and  any  Societies  or  Partnersh ijys,  from  effecting  Marine 
Assurances,  and  lending  Money  on  Bottomry,    [24Lh  J  une,  1824.] 

Whereas  an  act  was  passed  in  the  sixth  year  of  the  reign  of  His  Majesty  C  Geo.  1,  c.  18. 
King  George  the  First,  intituled  **  An  Act  for  better  securing  cerUiin  powers 
and  privileges,  to  be  granted  by  His  Majesty  by  Two  Charters,  for  Assiirance 
of  Ships  and  Merchandize  at  Sea  and  going  to  Sea,  and  for  lending  money  upon 
Bottomry;  and  for  restraining  several  extravagant  and  un.varrantible  practices 
therein  mentioned;"  whereby  his  Majesty  w<ui  empowered  to  incorporate,  l)y 
two  several  charters,  under  the  gre;\t  seal  of  Great  l>ritain,  two  several  ami 
distinct  companies  for  Jissurance  of  ships,  goods  and  merchandize  at  sei,  or 
going  to  sea,  and  for  lending  money  upon  bottonny,  by  such  names  as  his 
Majesty  should  think  proper;  subject  nevertheless  to  redemption  and  revo- 
cation in  the  manner  therein  expressed  :  and  it  waa  further  enacted,  that  from 
and  after  the  granting  or  making  of  the  said  respective  charters  for  erecting 
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Bo  much  of  act  as 
restrHins  corpo- 
rations from  un- 
derwriting, re- 
pealed. 


Not  to  affect 
rights  of  Royal 
Exchange  and 
Loudon  Assur- 
ance Companies, 
except  as  to  the 
restriction  re- 
pealed. 


the  tnid  two  corporations,  and  paaaing  the  same  under  the  great  seal,  for  and 
during  the  continuance  of  the  same  corporations  respectively,  or  either  of 
them,  all  other  corporations  or  bodies  politic  before  erected  or  established,  or 
thereafter  to  be  erected  or  established,  and  all  such  societies  or  partnerships 
as  then  were  or  thereafter  should  or  might  be  entered  into  by  any  person  or 
persons,  for  assuring  ships  or  merchandise  at  sea,  or  for  any  money  upon  bot- 
tomry, should,  by  force  and  virtue  of  the  said  recited  act^  be  restrained  from 
granting,  signing  or  underwriting  any  policy  or  policies  of  assurance  of  or  upon 
any  ship  or  ships,  goods  or  merchimdizes,  at  sea  or  going  to  sea,  and  from 
lending  any  monies  by  way  of  bottomry;  and  if  any  corporation  or  body 
politic,  or  persons  acting  in  such  society  or  partnership,  other  than  the  two 
corporations  intended  to  be  established  by  the  said  recited  act,  should  presume 
to  grant,  sign  or  underwrite,  after  the  twenty-fourth  day  of  Jime,  one  thou- 
sand seven  hundred  and  twenty,  any  such  policy  or  policies,  or  make  any  such 
contract  or  contracts  for  assurance  of  or  upon  any  such  ship  or  ships,  goods 
or  merchandizes,  at  sea  or  going  to  sea,  or  take  or  agree  to  take  any  premium 
or  other  reward  for  such  policies,  every  such  policy  and  policies  of  assurance 
of  or  upon  any  such  ship  or  ships,  goods  or  merchaudizes,  should  be  ipao 
facto  void ;  and  every  sum  and  sums  so  signed  or  underwritten  in  such  policy 
or  policies,  should  be  forfeited  and  recovered  in  manner  expressed  in  the  said 
recited  act ;  and  it  was  further  enacted,  that  if  any  corporation  or  body  politic, 
or  persons  acting  in  such  society  or  partnership  as  aforesaid,  other  than  the 
two  corporations  intended  to  be  established  by  the  said  recited  act,  or  one  of 
them,  should  presume  to  lend,  or  agree  to  lend  or  advance,  by  themselves,  or 
any  others  on  their  behalf,  after  the  said  twenty-fourth  day  of  June,  one 
thousand  seven  hundred  and  twenty,  any  money  by  way  of  bottomry  as  afore- 
said, contrary  to  the  said  act,  the  bond  or  other  security  for  the  time  should 
be  ipso  facto  void,  and  such  agreement  should  be  adjudged  to  be  an  usuriotis 
contract,  and  the  ofifender  therein  should  suffer  as  in  cases  of  usury :  and 
whereas,  pursuant  to  the  said  act,  his  Majesty,  by  one  charter,  bearing  date 
the  twenty -second  day  of  June,  one  thousand  seven  hundred  and  twenty, 
created  and  established  one  corporation  or  body  politic,  called  ''The  Royal 
Exchange  Assurance;"  and  by  another  charter,  bearing  the  same  date,  his 
Majesty  created  and  established  another  corporation  or  body  pohtic,  called 
"The  London  Assurance  :"  and  whereas  it  is  expedient  that  so  much  of  the 
said  act,  as  restrains  corporations  or  bodies  politic,  societies  or  partnerships^ 
and  persons  acting  in  society  or  partnership,  from  insuring  ships  and  goods  and 
merchandizes  at  sea,  and  from  lending  money  by  way  of  bottomry,  should  be 
repealed :  may  it  therefore  please  your  Majesty  wat  it  may  be  enacted;  and  be 
it  enacted  by  the  King's  most  excellent  Slajesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
passing  of  this  act,  so  much  of  the  said  recited  act  as  restrains  any  corporation 
or  body  politic,  society  or  partnership,  or  persons  acting  in  any  society  or  part^ 
nership,  from  granting,  signing  and  underwriting  any  policy  or  policies  of  assur- 
ance, or  making  any  contract  for  assurance,  of  or  upon  any  ship  or  ships,  or 
goods  or  merchandize,  at  sea  or  going  to  sea,  or  from  lending  money  by  way  of 
bottomry,  or  as  makes  any  such  contract  void,  or  declares  that  the  same  shall 
be  adjudged  usurious,  or  as  imposes  any  forfeiture  or  penalty  in  respect  of  any 
such  policy  of  assurance  or  contract,  shall  be  and  the  same  is  hereby  repealed. 

2.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  contained 
shall  extend  or  be  construed  to  extend  to  affect  the  rights  and  privileges  of  the 
said  corporations  of  the  "  Boyal  Exchange  Assurance  "  and  **  London  Assur- 
ance," otherwise  than  by  making  it  lawful  for  other  corporations  and  bodies 
politic,  and  persons  acting  in  society  or  partnership,  to  grant  and  make  such 
policies  of  assurance  and  contracts  of  bottomry  as  hereinbefore  mentioned. 
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II.  STAMP  ACTS  RELATING  TO  SEA  INSURANCES. 


35  Geo.  3,  c.  63. 

An  Act  for  granting  to  His  Majesty  certain  Stamp  Duties  on  Sea 
Insurances,  [lOtli  May,  1795.] 

[The  lat  section  grants  certain  stamp  duties  (now  fixetl  by  the  schedule  of 
the  7  Vict.  c.  21)  to  be  paid  for  every  skin  or  piece  of  vellum  or  parchment,  or 
sheet  or  piece  of  paper,  upon  which  any  insurance  upon  any  ship  or  ships,  goo<la 
or  merchandize,  or  iipon  any  other  property  or  intert-st  whereon  insurances  may 
lawfidly  be  made, shall  be  ingrossed,  printed  or  written.] 

[The  2nd  section  provides  that  the  Act  shall  not  extend  to  iusurancea  from 
looses  by  fire,  or  on  lives.] 

3.  And  be  it  further  enacted  by  the  authority  aforesaid,  that,  for  the  more 
effectual  levying,  collecting  and  paying  the  said  duties  hereinbefore  granted, 
the  same  shall  be  under  the  government,  care  and  management  of  the  commis- 
sioners for  the  time  being  appointed  to  manage  the  duties  charged 'on  stamped 
vellum,  parchment  and  paper,  who,  or  the  major  part  of  them,  are  required  and 
empowered  to  denote  the  payment  of  the  said  duties  by  thi.s  act  imposed,  either 
by  using  any  stamps  in  their  possession  heretofore  provided  to  be  used  in  rela- 
tion to  any  former  duties  on  stamped  vellum,  parchment  or  paper,  or  to  provide 
new  stamps  for  that  purpose,  and  to  renew  or  alter  the  same  from  time  to  time 
as  they  shall  see  occiision,  and  to  do  all  things  neccss;vry  to  be  done  for  putting 
this  act  in  execution,  with  relation  to  the  Siiid  duties  hereby  granted,  in  as  full 
and  ample  a  manner  as  they,  or  the  major  part  of  them,  are  authorized  to 
put  in  execution  any  former  law  concerning  stiimped  vellum,  parchment  or 
paper. 

5.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  the  commis- 
sioners for  the  time  being  appointed  to  manage  the  duties  on  stamped  vellum, 
I>archment  and  paper  shall,  out  of  the  monies  arising  thereby,  from  time  to  time, 
provide  sutiicient  cpiantities  of  vellum,  parchment  or  paper  adapted  for  policies 
of  insurance,  and  shall  cause  to  be  printed  thereon  respectively  the  several 
forms  for  blank  policies  of  insurance  hereunto  annexed,  and  the  same  so  printed 
to  be  duly  stamped,  with  a  proper  stamp  or  stamps,  as  directed  by  this  act,  for 
the  purpose  of  denoting  the  duty  to  be  paid  thereon,  in  order  that  all  his 
Majesty's  subjects  may  l)uy  the  »iid  forms  adapted  for  policies  of  insurance 
respectively,  stami)ed  with  such  rate  of  duty  as  they  shall  respectively  require, 
of  the  olUcers  or  persons  employed  by  the  said  commi.-»flioners,  at  the  price  of  the 
said  duty  marked  thereon,  witliout  any  charge  for  such  vellum,  parchment  or 
paper,  or  for  printing  the  same  ;  or  at  their  election  may  bring  to  the  head 
office  of  stamps  any  (luantities  of  their  own  vellum,  parchment  or  paper  to  be 
stamped  as  aforesaid,  on  payment  of  the  duty  payable  thereon,  and  the  said 
officers  or  persons  employed  by  the  said  commissioners  shall,  and  they  are 
hereby  required  to  write  or  mark  thereon  the  day,  month,  and  year  when  any 
such  printed  vellum,  parchment  or  pai)er  so  stamped  shall  be  delivered  by 
them  to  be  used  as  aforesaid;  and  if  any  officer  or  person  employed  l)y  the  said 
Ci)mmis3ioners  shall  wilfully  neglect  to  do  or  perform  any  matter  or  thing 
hereinbefore  required,  he  shall  forfeit  and  pay  the  sum  of  one  hundred  pounds 
and  shall  be  liable  to  be  dismissed  from  his  said  office  :  provided  always,  that 
the  said  commissioners  or  officers  as  aforesaid  shall  not  be  required  to  provide, 
at  the  public  charge,  any  vellum  or  parchment  stamped  as  aforesaid,  where 
the  sum  to  be  insured  thereon  shall  not  amount  to  ten  thousand  pounds  or 
upwards. 

6.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  the  said  com- 
missioners for  managing  the  duties  on  stamped  vellum,  parchment  and  paper 
as  soon  after  the  passing  of  this  act  as  conveniently  may  be,  shall  establish  one 
or  more  office  or  offices  within  the  city  of  London,  at  some  convenient  place  at 
or  near  the  Royal  Exchange,  and  shall  appoint  a  proi>er  officer  or  officers  there, 
to  distribute  policies  of  insurance  printed  on  vellum,  parchment  or  paper 


Duties  to  be 
under  the  nui- 
nufjemciit  of  the 
coniinisaiouors  of 
.stainiw. 


Commissioners  to 
provide  stamped 
l><»licic8,  which 
may  Ixs  pur- 
chased, 


or  vellum,  Ac, 
may  be  bnjught 
and  stiimpcd,  »»n 
payment  of  duty. 


Penalty  on  oflB- 
clts  for  neglect 
of  duty. 

Poh'cics  not  to  bo 
provided  at  the 
public  cliar)tro  for 
insuniucea  under 
lO.OOOf. 

Commissioners  to 
app<jint  oftircra  in 
London  for  dis- 
tributing policies. 
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APPENDIX. 


Accounts  may  be 
ojjened  with  per- 
sona giving  bond 
for  payment  of 
duties. 


Policies  issued 
on  credit  to  be 
numbered  and 
entered. 


Penalty  for 
nlaking  false 
entry. 


Persons  to  whom 
policies  are  deli- 
vered on  credit, 
to  give  bond. 


Commissioners  to 
fix  the  times  of 
payment. 


Bonds  may  bo 
renewed,  can- 
celled, or  put  in 
suit 


aooording  to  the  respective  forms  hereunto  annexed,  and  stamped  according  to 
the  directions  of  this  act,  to  any  person  or  persons  carrying  un  the  butdness  of 
insurance  within  the  said  city,  on  present  payment  of  the  duty  payable  in  respect 
thereof,  subject  to  the  usual  allowance  made  on  present  payment  of  the  duties 
on  stamped  vellum,  parchment  or  paper :  provided  always,  that  it  shall  be 
lawful  for  the  officer  or  officers  so  to  be  appointed,  with  the  consent  and  appro- 
bation of  the  said  commissioners  for  the  time  being,  or  the  major  part  of  them, 
to  open  an  account,  in  books  to  be  provided  by  the  said  commissionera  for  that 
purpose,  with  any  person  or  persons,  body  or  bodies  politic  or  corporate,  carrying 
on  the  business  of  such  insurances  within  the  said  city,  who  respectively 
shall  have  given,  or  caused  to  be  given,  to  the  satisfaction  of  the  said  commis- 
sioners, security,  by  bond,  to  his  Majesty,  his  heirs  and  successors,  for  the  pay- 
ment of  the  duties  at  the  times  and  in  the  manner  to  be  prescribed  by  the  said 
commissioners  as  hereinafter  is  mentioned,  and  from  time  to  time  to  supply 
such  person  or  persons,  body  or  bodies  politic  or  corporate,  with  such  vellum, 
parchment  or  paper,  printed  and  stamped  according  to  the  directions  of  this 
act,  on  the  credit  of  such  person  or  persons,  body  or  bodies  politic  or  corporate, 
having  given,  or  caused  such  security  to  be  given,  as  aforesaid,  in  such  quan- 
tities as  the  said  commissioners  shall  Lave  authorized  such  officer  or  officers, 
from  time  to  time  to  supply  to  them  respectively,  making  the  like  allowances, 
on  payment  of  the  duties  within  the  times. prescribed  by  the  said  commissionen, 
as  are  herein  directed  to  be  made  on  present  payment  of  the  said  duties  ;  and 
the  said  officer  or  officers  shall  progressively  number  all  such  policies  of  insur- 
ance printed  on  vellum,  parchment  or  paper,  and  stamped  as  aforesaid,  as  the 
same  shall  severally  be  issued  to  and  on  the  credit  of  any  such  person  or 
persons,  body  or  bodies  politic  or  corporate,-  as  aforesaid,  b^j^lnning  such  pro- 
gressive  enumeration  on  the  commencement  of  each  and  every  distinct  account 
opened  with  any  such  person  or  persons,  body  or  bodies  politic  or  corporate, 
and  so  successively,  on  the  close  of  and  payment  of  the  sums  due  on  each  suc- 
cessive distinct  account,  or  at  such  stated  periods  in  the  year  as  the  said  com- 
missioners shall  in  their  discretion  direct,  and  shall,  in  such  book  or  books,  set 
down  the  numbers  of  such  policies,  with  the  sums  payable  thereon  for  the  said 
duties,  to  Uie  distinct  credit  and  account  of  the  person  or  persons,  body  or  bodies 
politic  or  corporate,  applying  for  the  same  on  the  conditions  aforesaid,  and 
also  the  date  and  time  of  delivering  the  same ;  and  if  any  such  officer  or  offioeis 
shall  knowingly  make  any  false  entry  in  such  book  or  books,  in  any  of  the  par- 
ticulars aforesaid,  to  the  damage  of  any  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  every  such  officer  so  offending  shall  be  liable  by  action  of 
debt  or  on  the  case  to  pay  treble  the  value  of  the  damages  and  costs  to  the 
party  or  parties  aggrieved,  and  may  be  dismissed  from  his  place  or  office  for 
such  offence. 

7.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all  and  every 
person  and  persons,  body  or  bodies  politic  or  corporate,  upon  or  to  whose  credit 
any  stamped  vellum,  parchment  or  paper  shall  be  delivered  in  pursuance  of 
this  act,  shall  previously  give,  or  cause  to  be  given,  bond  to  his  Majesty,  his 
heirs  and  successors,  in  such  sum  as  the  said  commissioners  may  think  reason- 
able,  so  as  the  same  doth  not  exceed  the  probable  amount  of  the  duty  payable 
by  such  person  or  persons,  body  or  bodies  politic  or  corporate  respectively,  for 
any  space  of  time  nut  exceeding  two  calendar  months,  nor  less  than  six  weeks, 
with  a  condition,  that  if  such  person  or  persons  shall  from  time  to  time  well  and 
truly  make  payment  of  all  such  sum  and  sums  of  money  which  shall  be  due  and 
payable  to*his  Majesty,  his  heirs  or  successors,  according  to  the  true  intent  and 
meaning  of  this  act,  such  bond  shall  be  void,  but  otherwise  to  be  and  remain  in 
full  force ;  audit  shall  be  lawful  for  the  said  commissioners,  or  the  major  part  of 
them,  to  fix  the  times  and  periods  of  making  such  payments,  and  to  specify  the 
same  in  the  condition  to  every  such  bond,  and  which  shall  not,  in  any  case,  be 
by  less  than  eight  payments  in  the  year,  at  equal  intervals  as  nearly  as  may  be ; 
and  every  such  bond  may  be  renewed  from  time  to  time  in  the  discretion  of  the 
said  commissioners,  or  the  major  part  of  them,  as  often  as  the  same  shall  be 
forfeited,  or  the  party  or  parties  to  the  same,  or  any  of  them,  shall  die,  become 
bankrupt  or  insolvent,  or  reside  in  parts  beyond  the  seas ;  and  every  such  bond 
shall,  at  any  time  at  the  request  of  the  obligor  or  obligors  therein,  his,  her,  or 
their  executors,  administrators,  or  assigns,  be  delivered  up  to  be  cancelled:  or 
otherwise,  if  in  the  discretion  of  the  said  oommiasioners  the  same  shall  be  de- 
tained, then  the  same  shall  be  put  in  suit  for  some  breach  thereof  before  the 
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end  of  the  second  term  after  such  request  made,  or  in  default  thereof  shall  be 
void. 

[The  8th,  9th,  and  10th  sections,  relating  to  allowances  for  spoiled  stamps 
and  short  interest,  are  repealed  by  o4  Geo.  '6,  c.  133,  poitt.] 

11.  And  be  it  further  euacted  by  the  authority  aforesaid,  that  every  contract 
or  agreement  which  shall  be  made  or  entered  into  for  any  insurance,  in  respect 
whereof  any  «luty  is  by  this  act  made  payable,  shall  be  engroajed,  printed,  or 
written,  and  shall  be  deemed  and  called  '*  A  Policy  of  Insurance  ;"  and  that 
the  premium,  or  consideration  in  the  nature  of  a  premium,  paid,  given  or  con- 
tracted for  upon  such  insurance,  and  the  particular  risk  or  adventure  insured 
against,  together  with  the  names  of  the  subscribers  and  underwriters,  and  sums 
insured,  shall  be  respectively  expressed  or  specified  in  or  upon  such  policy,  and 
in  default  thereof  every  such  insurance  shall  be  null  and  void  to  all  intents  and 
purpo.se8  whatever. 

12.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  no  policy  of 
insurance  upon  any  ship,  or  upon  any  share  or  interest  therein,  shall  be  made 
for  any  certiiin  term  longer  than  twelve  calendar  months ;  and  every  policy 
which  shall  be  made  for  any  longer  term,  shall  be  null  and  void  to  all  intents 
an<l  purposes. 

J  3  Provided  always,  and  be  it  further  enacted  by  the  authority  aforesaid, 
that  nothing  in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to 
prohibit  the  making  of  any  alteration  which  may  lawf  idly  be  miuie  in  the  terms 
or  conditions  of  any  policy  of  insurance,  duly  stamped  as  aforesaid,  after  the 
aime  shall  have  been  unrierwritten,  or  to  retpiire  any  additional  stamp  duty  by 
rea-'S(»n  of  such  alteration,  so  that  such  alteration  be  made  liefore  notice  of  the 
deterniinati«m  of  the  risk  originally  insured,  and  the  premium  or  considera- 
tion originally  paid  or  contracted  for,  shall  exceed  the  r.ite  of  ten  shillings 
per  centum  on  the  sum  insured,  and  so  that  the  thin;^  insured  shall  remain  the 
property  of  the  Siime  person  or  persons,  and  so  that  such  alteration  shall  not 
prolonij^  the  term  insured  beyond  the  period  all')wcd  by  this  act,  and  so  that 
no  additional  or  farther  sum  shall  be  insured  by  reason  or  means  of  such 
alteration. 

14.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  no  insurance 
made  or  entered  into  in  Great  Britvin,  in  res[>ect  whereof  any  duty  is  by  this 
act  made  payable,  nor  any  contract  or  agreement  for  such  insurance  as  afore- 
Siiid,  shall  be  plea<led  or  given  in  evitlence  in  any  Court,  or  admitted  in  any 
Court,  to  bo  good,  useful  or  availaV>le,  in  law  or  equity,  unless  the  vellum, 
parchment  or  [laper,  on  which  such  insurance  shall  be  engrossed,  printed  or 
written,  shall  be  stamped  with  a  lawful  stamp,  to  denote  the  rate  or  duty  as  by 
this  act  is  directed,  or  to  denote  some  higher  rate  or  duty  in  this  act  con- 
tiiined;  and  it  shall  not  be  lawful  for  the  siud  commissioners  of  the  said  stamp 
duties,  or  any  of  their  olticers,  to  stamp  any  vellum,  parchment  or  paper, 
with  any  st^mip  directed  to  be  provided  or  used  by  virtue  of  this  act,  at  any 
time  after  any  such  insurance  as  aforesaid,  or  contract  for  such  insurance,  shall 
be  engrossed,  printed,  ur  written  thereon,  under  any  pretence  whatever. 

15.  And  be  it  further  enacted  by  the  authority  aforesiiid,  that,  from  and  after 
the  said  fifth  day  o(  July,  one  thousan«l  seven  hundred  and  ninety-live,  all  and 
every  person  or  pei-sons  who  shall  make  or  eilect,  or  knowingly  procure  to  be 
made  or  effected,  any  insurance  whatever,  in  respect  whereof  any  duty  is  by 
this  act  made  payable,  or  shall  give  or  pay,  or  agree  to  give  or  pay,  or  render 
himself  or  herself  liable  to  pay  any  sum  of  money,  premium,  or  consideration 
whatever,  in  the  nature  of  a  premium,  for  or  upon  any  such  insurance  as  is 
before  mentioned,  or  shall  enter  into  any  contract  or  agreement  whatever,  for 
any  such  insurance  as  is  before  mentione<l,  unless  the  same  insurance,  contract 
and  agreement  for  insurance  respectively,  shall  be  engrossed,  printed,  or 
written  on  vellum,  parchment  or  paper,  being  first  duly  stamped  with  a  proper 
stamp  or  stamps  as  herein  is  directed,  or  with  some  stamp  or  stamps  of  higher 
denomination  or  value  than  herein  is  directed,  shall  for  every  such  otieuce 
forfeit  and  pay  the  sum  of  five  hundred  pounds  ;  and  also,  all  and  every  the 
brokers,  agents,  scriveners  or  other  persons,  negociating  or  transacting  any 
such  insurance  as  is  hereinbefore  mentioned,  contrary  to  the  true  intent  and 
meaning  of  this  act,  or  engrossing,  printing  or  writing  any  agreement,  for  any 
such  insurance  as  is  hereinbefore  mentioned  upon  vellum,  parchment  or  paper, 
before  tlie  same  vellum,  parchment  or  paper,  whereon  the  same  shall  be  en- 
grossed, printed  or  written,  be  so  duly  stamped  as  aforesaid,  shall  also  for  every 
such  offence  forfeit  the  sum  of  live  hundred  pounds. 


Every  contract 
liable  to  duty 
under  this  act  to 
be  decijieti  a  policy 
of  iitHuranco,  and 
certain  particulars 
to  be  cxprtsHod 
therein,  or  tho 
iuMurtUQco  to  be 
void. 


No  p<jlicy  to  bo 
rna/ie  for  more 
than  a  year. 


Alterations  in  tlie 
toruiy  of  iH»licics 
may  Ix;  ina«ie 
under  certain  ro- 
striotions. 


No  contract  avail- 
al)lo  in  law  uiiIchb 
proi)crly  stamixjd, 


nor  any  vellum, 
iic,  to  I^KJ  stamped 
aftor  contract  is 
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in.sunince,  &.c., 
nnlcH-s  tlie  con- 
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this  act,  to  forfeit 
600f. 
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Brokerage,  Ac.,  16.  And  be  it  further  enacted  by  the  authority  aforeaaid,  that  it  shall  not  be 

unlens^  S^?*  l*wf ul  for  any  broker,  agent,  scrivener  or  other  person  transacting,  making  or 
once  bo  properly  nogociating  any  such  insurance  as  ia  hereinbefore  mentioned,  to  charge  or  net 
stamped; 'be.  against  his  employer  or  employers  any  sum  of  money  for  brokerage  or  agency, 

or  for  his  pains  or  labour  in  transacting,  making  or  n^ociating  such  insurance, 
or  engrossing,  printing  or  writing  the  same,  or  for  any  sum  of  money  expended 
or  paid  by  way  of  premium,  or  consideration  in  the  nature  of  a  premium  for 
such  insurance,  unless  the  same  shall  be  engroased,  printed  or  written  on 
▼ellum,  parchment  or  paper,  duly  stamped  according  to  the  directions  of  this 
act,  or  upon  vellum,  parchment  or  paper,  stamped  with  a  stamp  or  stamps  of 
higher  denomination  or  value  than  is  by  this  act  required ;  and  all  and  every 
sum  and  sums  whatever  paid  by  such  employer  or  employera  on  any  such 
account  to  any  broker,  agent,  scrivener,  or  other  person  aforesaid,  trans- 
acting, making,  or  negociating  any  insurance  contrary  to  this  act,  ^all  be 
deemed  to  be  paid  without  consideration,  and  shall  remain  the  property  of  such 
employer  or  employera,  his,  her  or  their  respective  executora,  admLnistratora  or 
assigns. 

[The  remaining  sections  of  the  act  are  either  repealed  or  not  material  to  the 
purposes  of  this  work]. 


Form  of  PoLicr  given  in  SCHEDULE  to  which  this  Act  refera. 
SHIP  AND  GOODS  POLICY  OF  PRIVATE  UNDERWRITERS. 

£10,000  \      In  the  name  of  God,  Amen.  as  well  in 

S.  G.      f  own  name  as  for  and  in  the  name  and  names  of  all 

Delivered  the  t  and  every  other  person  or  persons  to  whom  the  same  doth 
day  of  (a)  )  may  or  shall  appertain,  in  part  or  in  all  doth  make  assur- 
ance, and  cause  and  them,  and  every  of  them,  to  be  insured 
lost  or  not  lost,  at  and  from  upon  any  kind  of  goods  and  mer- 
chandizes, and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition,  artil- 
lery, boat  and  other  furniture  of  and  in  the  good  ship  or  vesssel  called  The 

whereof  is  master,  under  God,  for  this  present  voyage 
or  whosoever  else  shall  go  for  master  in  the  said  ship,  or  by  whatsoever  other 
name  or  names  the  same  ship,   or  the  master  thereof,  is  or  shall  be  named  or 
called  :    beginning  the  adventure  upon  the  said  goods  and  merchandizes  from 
the  loading  thereof  aboard  the  said  ship  upon  the  said  ship, 

&C.,  and  so  shall  continue  and  endure  duriiig  her  abode  there, 

upon  the  said  ship,  &c. :  and  further,  until  the  said  ship,  with  all  her  ordnance, 
tackle,  apparel,  &c.,  and  goods  and  merchandizes  whatever,  shall  be  arrived 
at  upon  the  said  ship,  &c.,   until  she  hath  moored  at  anchor 

twenty-four  houra  in  good  safety,  and  upon  the  goods  and  merchandizes  until 
the  same  be  there  discharged  and  safely  luided :  and  it  shall  be  lawful  fur  the  said 
ship,  &c.,  in  this  voyage  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports 
or  places  whatsoever  without  prejudice  to  this  insurance  :  the 

said  ship,  &c.,  goods  aud  merchandizes,  &c.,  for  so  much  as  concerns  the 
assureds,  by  agreement  between  the  assureds  and  assurera,  in  this  policy,  are 
and  shall  be  valued  at  touching  the  adventiu*e8  and  perils 

which  we  the  assurera  are  contented  to  bear  and  do  take  upon  us  in  this  voyage, 
they  are  of  the  seas,  men-of-war,  fire,  enemies,  pirates,  rovera,  thieves,  jettisons, 
lettera  of  mart  and  countermart,  surprizals,  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes  and  people  of  what  nation,  condition  or 
quality  soever,  barratry  of  the  master  and  marinen,  and  of  all  other  perils, 
losses  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment  or  damage 
of  the  said  goods  and  merchandizes  and  ship,  &c.,  or  any  part  thereof ;  and  in 
case  of  any  loss  or  misfortune  it  shall  be  lawful  to  the  assureds,  their  facton, 
servants  and  assigns,  to  sue,  labour  and  travel  for,  in  and  about  the  defence, 
safeguard  and  recovery  of  the  said  goods  and  merchandizes,  and  ship,  &c,  or 


(a)  This  is  the  day  on  which  the  policy  is  delivered  out  to  the  public  to  be 
used,  which  the  5th  section  of  the  act  requires  the  officer  to  mariL. 
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any  part  thereof,  without  prejudice  to  this  insurance,  to  the  charges  whereof  we 
the  assurers  will  contribute  each  one  according  to  the  rate  and  quantity  of  his 
sum  herein  assured;  and  it  is  agreed  by  us  the  insurers  that  this  writing  or 
policy  of  assurance  shall  be  of  as  much  force  and  effect  as  the  surest  writing  or 
policy  of  assurance  heretofore  made  in  Lombard-street  or  in  the  Royal  Ex- 
change, or  elsewhere  in  London  ;  and  so  we  the  a.ssurers  are  contented,  and  do 
herein'  promise  and  bind  ourselves,  each  one  for  his  own  part,  our  heirs,  exe- 
cutors and  goods,  to  the  assureds,  their  executors,  administrators,  and  ai^signs, 
for  the  true  performance  of  the  premises,  confessing  ourselves  paid  the  consi- 
deration due  unto  us  for  this  assurance  by  tho  jissured  at  and  after  the 
rate  of  .  In  witness  whereof  we  the  assurers  have  subscribed 
our  names  and  sums  assured  in  London. 

N.B. — Corn,  fish,  salt,  fruit,  flour  and  seed  are  warranted  free  from  average, 
unless  general,  or  the  ship  be  stranded; — sugar,  tobacco,  hemp,  flax, 
hides  and  skins  are  warranted  free  from  average  under  five  pounds 
per  cent. ;  and  all  other  goods,  also  the  ship  and  freight,  are  warranted 
free  of  average  under  three  pounds  per  cent,  unless  general,  or  the 
ship  be  stranded. 
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An  Act  for  better  enahling  the  Commissioners  of  Stamps  to  mahe 
AUoicances  for  Spoiled  Stamps  on  Policies  of  Insitrance  in  Great 
Britain  and  for  preventing  Frauds  relating  thereto. 

[25th  July,  1814.] 

Whereas  it  is  expedient  to  rej^eal  the  existing  provisions  and  make  others  for 
the  allowance  of  spoiled  st;mip3  on  policies  of  insurance  in  Great  Britain,  and 
for  preventing  frauds  relating  thereto  :  be  it  enacted,  that,  from  and  after  the 
passing  of  this  act,  all  the  provisions  contained  in  an  act  of  the  thirty-fifth  year 
of  his  Majesty's  reign,  intituled  "An  Act  for  granting  to  his  Majesty  certiiin 
Stamp  duties  on  Sea  Insurances,"  and  in  any  subsequent  act  or  acU  for  the 
allowance  and  exchange  of  stamps  on  policies  of  insurance  in  Great  Britain,  as 
being  spoiled  or  misused,  shall  be  and  the  same  are  hereby  repealed  ;  and  that 
it  shall  be  lawful  for  the  commissioners  of  stamps  to  allow  as  spoiled  or  mis- 
used and  to  cancel  stamps  on  policies  of  insurance  in  Great  Britain  in  the  follow- 
ing cases,  and  upon  the  following  terms  and  conditions  only ;  that  is  to  say  : 

First.  Where  a  policy  shall  be  inadvertently  filled  up  in  an  incorrect  or 
improper  manner,  or  be  obliterated  or  otherwise  spoiled  and  rendered  unfit  for 
use,  or  shall  be  fille^l  up  for  some  insurance  which  shall  not  be  proceeded  in, 
and  the  same  shall  not  be  signed  by  any  underwriter,  provided  application  shall 
be  made  for  the  allowance  within  six  calendar  months  aft^r  the  passing  of  this 
act,  or  after  such  policy  shall  be  spoiled  or  become  useless. 

Secondly.  Where  a  policy  shall  be  underwritten,  but  not  to  the  full  amount 
of  the  sum  which  the  stamp  duty  thereon  will  cover,  and  another  policy  shall 
be  produced  underwritten  in  lieu  thereof,  by  the  same  persons,  to  the  same 
amount,  on  the  same  property  or  interest,  and  for  the  siime  risk  in  all  respects, 
provided  application  shall  be  made  for  the  allowance  within  six  calendar 
months  after  the  passing  of  this  act,  or  three  calendar  months  after  the  date  of 
the  last  subscription  on  the  first  policy. 

Thirdly.  Where  a  policy  shall  be  underwritten,  and  there  shall  afterwards  be 
found  any  error  or  mistake  therein,  so  that  the  insurance  intended  shall  not  be 
thereby  effected,  and  another  policy  shall  be  produced  underwritten  in  lieu 
thereof  by  the  same  persons,  in  which  the  error  or  mistake  shall  be  rectified, 
provided  the  underwriters  shall  sign  a  declaration  that  the  insurance  made  by 
the  first  policy  is  cancelled,  and  the  premium  returned  on  that  ground  only, 
and  provided  satisfactory  proof  shall  be  given  of  the  error  or  mistake,  and  tliat 
the  new  policy  shall  be  underwritten  before  notice  of  the  termination  of  the 
risk  first  insured,  and  provided  application  shall  be  made  for  the  allowance 
within  six  calendar  months  after  the  passing  of  this  act,  or  three  caleudiir 
months  after  the  date  of  the  last  subscription  on  the  first  poUcy. 


Allowance  to  be 
made  in  the  fol- 
lowing caaes  : 


1.  Where  a  jwlicy 
is  .spoiled,  with- 
out being  iinder- 
writt<3U. 


2.  Where  a  policy 
Ik  underwritten, 
but  not  to  full  ex- 
tent of  the  stiuup 
duty. 


3.  Wlicre  there  is 
error  or  nii.st;ike 
in  the  jx^lioy. 
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4.  Wherothe 
torniD  oiid  con- 
ditiona  of  a  policy 
are  agreed  to  be 
altereid. 


6.  Where  a  policy 
ia  underwritten, 
subject  to  appro- 
bation and  it  is 
diaapproTed. 


6.  Whereafter 
inaurance  made, 
there  tuma  out  to 
be  no  riak  or  no 
iutereat 


In  foregoing 
caaea,  other 
atampa  to  be 
given  in  lieu  of 
thoae  allowed. 

Further  proviaion 
for  the  2nd,  Srd, 
and4Ui  oaaea. 


Further  proviaion 
f  <u-  the  caae  uf  a 
poUcy  under- 


Fourthly.  Where  a  policy  Bhall  be  underwritten,  and  the  terms  and  oondltioDS 
of  the  insurance  shall  afterwards  be  a^^reed  to  be  altered  and  another  policy 
shall  be  produced  underwritten  in  lieu  thereof,  by  the  same  persons  to  the  same 
amount,  on  the  same  property  or  intereiit,  and  with  such  alteration  in  the 
tisrms  and  conditions  of  the  insurance  as  may  have  been  agreed  upon  ;  provided 
the  underwriters  shall  sign  a  declaration  that  the  insurance  made  by  the  first 
policy  is  cancelled,  and  the  premium  returned  on  that  ground  only,  and  pro- 
vided the  new  policy  shall  be  underwritten  before  notice  of  the  termination  of 
the  risk  originally  insured,  and  the  thing  insured  shall  remain  the  property 
of  the  same  person  or  persons,  and  provided  application  shall  be  made  for 
the  allowance  within  six  calendar  months  after  the  passing  of  this  act,  or  three 
calendar  months  after  the  date  of  the  last  subscription  on  the  first  policy. 

Fifthly.  Where  a  policy  shall  be  underwritten,  and  the  insurance  shall  be 
made  subject  to  the  approbation  of  the  insured,  and  such  condition  shall  be 
expressed  in  the  policy,  and  the  insured  shall  signify  his  or  their  disappro- 
bation thereof  within  the  time  to  be  prescribed  for  that  purpose  in  and  by  the 
policy,  provided  all  the  underwriters  on  such  policy  (except  such  as  may  be  ■ 
deceased,  or  have  become  bankrupt  or  insane,  or  have  departed  out  of  the 
realm)  shall  sign  a  declaration  that  the  insurance  is  cancelled  and  the  premium 
returned  on  that  ground  only,  and  provided  application  shall  be  made  for  the 
allowance  within  six  calendar  months  after  the  passing  of  this  act,  or  three 
calendar  months  after  the  time  so  prescribed  for  disapprobation. 

Sixthly.  Where  insurance  shall  be  made  upon  any  ship  or  ships,  or  upon  any 
goods  or  other  property  on  board  any  ship  or  ships,  or  upon  the  freight  of  any 
ship  or  ships,  or  upon  any  other  interest  in  or  relating  to  any  ship  or  ships  for 
a  particular  voyage,  and  the  ship  or  ships  shall  not  proceed  at  all  upon  tbe 
voyage  specified,  or  shall  not  proceed  thereon  at  or  within  the  time  specified,  if 
any,  and  also  where  insurance  shall  be  made  upon  goods  or  other  property  on 
board  any  ship  or  ships,  or  upon  any  interest  in  or  relating  to  any  ship  or  ^ps, 
for  or  upon  a  particular  voyage,  and  the  good  or  property  intended  to  be 
insured  shall  not  be  shipped  at  all,  or  not  within  the  time  specified,  or  not  on 
board  the  ship  or  ships  named  or  described,  or  it  shall  turn  out  that  the  insured 
had  not  the  interest  intended  to  be  insured ;  provided  in  all  these  cases  that  all 
the  underwriters  (except  such  as  may  be  deceased,  or  have  become  bankrupt  or 
insane,  or  have  departed  out  of  the  realm)  shall  sign  a  declaration  that  the  in- 
surance is  cancelled,  and  the  premium  returned  for  some  or  one  of  the  reasons 
here  specified,  and  provided  application  shall  be  made  for  the  allowance  within 
six  calendar  months  after  the  passing  of  this  act,  or  three  calendar  months  after 
the  insured,  if  in  Great  Britain,  or  his  or  their  broker  or  agent :  if  the  insured  be 
out  of  Qreat  Britain,  shall  know  the  facts,  upon  which  the  allowance  is  hereby 
authorized  to  be  made ;  but  no  allowance  of  the  duty  shall  be  made  in  any  of 
these  cases,  if  the  underwriters  shall  have  run  any  risk  whatever  under  the 
policy  brought  for  allowance,  unless  another  policy  shall  be  produced,  whereby 
the  same  property  or  interest  shall  be  insured  to  the  same  amount  for  or  upon 
some  other  voyage,  or  for  or  upon  the  same  voyage  to  be  performed  at  some 
other  time. 

And  upon  the  allowance  of  any  stamps  or  policies  of  insurance  as  spoiled  or 
misused  m  the  several  cases  aforesaid,  the  commissioners  of  stamps  shall  give 
the  party  delivering  up  such  policies  to  be  cancelled,  other  policy  stamps  of  the 
same  amount  or  vafue  in  lieu  thereof. 

2.  Provided  alwavs,  and  be  it  further  enacted,  that  if  in  the  second,  third,  or 
fourth  case,  hereinbefore  provided  for,  some  only  of  the  underwriters  on  the 
policy  brought  for  allowance,  shall  have  underwritten  another  policy  in  lieu 
thereof,  it  shall  nevertheless  be  lawful  for  the  said  commissioners  to  niake  such 
allowance  as  aforesaid,  fur  the  amount  of  the  stamp  duty  on  the  first  policy, 
except  so  much  thereof  as  shall  be  due  for  or  in  respect  of  the  sum  or  sums  not 
transferred  to  the  second  policy ;  and  if  it  shall  appear  to  the  satisfaction  of  the 
said  commissioners,  that  any  legal  proceedings  are  intended  to  be  instituted  by 
or  on  behalf  of  the  insured,  in  respect  of  any  siun  or  sums  underwritten  on  the 
first  policy,  and  not  transferred  to  the  second,  which  may  require  the  production 
of  the  first  policy,  it  shall  be  lawful  for  the  said  commissioners  to  cauoel  and 
expunge  the  stamp  thereon,  and  to  substitute  another  stamp  for  denoting  only 
the  duty  payable  in  respect  of  the  sum  or  sums  not  transferred  as  aforesaid,  ana 
thereupon  to  re-deliver  the  same  to  the  insured  or  his  or  their  broker  or  agent 

8.  Provided  also,  and  be  it  further  enacted,  that  if  in  the  case  of  a  policy 
being  underwritten,  but  not  to  the  full  amount  of  the  sum,  which  the  stamp 


IK) 
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duty  thereon  will  cover,  it  shall  be  found  inconvenient  to  get  anotJier  policy  ^^^ 
underwritten  in  lieu  thereof,  and  the  same  shall  be  brought  to  the  said  conimis-  ^'^*. 
sioners  within  six  calendar  months  after  the  passing  of  this  act,  or  three  calendai* 
months  after  the  date  of  the  List  Kub.scn  iption  thereon,  it  shall  be  lawful  for  the 
said  commissioners  to  cancel  and  ex]^nnge  the  stamp  on  such  policy,  and  to 
substitute  another  stamp,  for  denoting  only  the  duty,  payable  in  respect  of  the 
sum  or  sums  underwritten  thereon,  and  to  give  another  policy  stamp  or  stamps 
of  an  amount  or  v.alue  equal  to  the  difference  between  the  stamp  cancelled  and 
the  stamp  substituted  for  the  same. 

4.  And  be  it  further  enacted,  that  where  insurance  shall  be  made  on  any  ship 
or  ships,  or  on  goods  or  other  property  on  board  any  ship  or  ships,  or  on  the 
freight  of  or  other  interest  in  or  relating  to  any  ship  or  ships,  and  the  sum  Jt.' 
insured  on  the  account  of  any  one  person,  or  on  the  joint  account  of  two  or  cm 
more  j^rsons,  shall  be  found  to  exceed  the  value  of  his,  her  or  their  property  or  "'^ 
interest,  by  the  sum  of  one  thousand  pounds,  where  the  duty  shall  be  at  the  rate 

of  one  shilling  and  threepence  per  centum,  or  by  the  sum  of  five  hundred 
pounds,  where  the  duty  shall  be  at  the  rate  of  two  shillings  and  sixpence  per 
centum,  or  above,  it  shall  be  lawful  for  the  commissioners  of  stamps  to  make  an 
allowance  for  so  much  of  the  stamp  duty  on  the  policy,  whereby  such  insurance 
•shall  be  made,  as  shall  exceed  the  duty  payable  in  respect  of  the  value  of  the 
property  or  interest,  on  which  the  risk  shall  have  attached  ;  on  the  policy  being 
delivered  up  to  be  cancelled,  and  proof  being  made  to  the  satisfaction  of  the 
said  commissioners,  of  the  value  of  such  pro^ierty  or  interest,  and  provided  all 
the  underwriters  (except  such  a.s  may  be  deceased  or  have  become  bankrupt  or 
insane,  or  have  departed  out  of  the  realm)  shall  sign  a  declaration  that  the 
premium  is  returned  on  account  of  short  interest,  in  respect  of  their  several 
proportions  of  the  excess  of  the  sum  insured  beyond  the  value  of  such  property 
or"  interest,  and  provided  application  shall  be  made  for  the  allowance  within  six 
calendar  months  after  the  passing  of  this  act,  or  three  calendar  months  after  the 
value  of  such  interest  or  property  shall  be  known  to  the  insured  if  in  Great 
Britain,  or  to  his  or  their  broker  or  agent,  if  out  of  Oreat  Britain  ;  and  the  said 
commissioners  shall  deliver  other  policy  stamps  for  the  amount  of  the  duty  so 
to  be  allowe<l  as  last  mentioned ;  but  no  such  allowance  shall  be  m<ade  on 
account  (^f  short  interest  in  any  case  where  the  property  or  interest  insured  shall 
be  expressly  valued  at  the  sum  insured  thereon,  in  and  by  the  policy  whereby 
the  insurance  shall  be  made. 

5.  Provided  always,  and  be  it  further  enacted,  that  no  such  allowance  as    J^' 
aforesaid  shall  be  made  in  any  of  the  cases  hereinbefore  mentioned,  if  the  policy    jf 
brought  for  allowance  shall  appear  to  be  underwritten  to  a  greater  amount  than    wi 
the  stamp  duty  thereon  will  cover.  th 

6.  Provided  also,  and  be  it  further  enacte.l,  that  it  shall  be  lawful  for  the  said  8 
commissioners  to  make  such  allowance  as  aforesaid,  where  a  policy  shall  be 
underwritten  to  a  greater  amount  than  the  stiimp  duty  thereon  will  cover,  after  ch 
the  expiration  of  six  calendar  months  from  the  passing  of  this  act  provided  the  Ik: 
same  shall  be  proved  to  have  been  done  inadvertently,  and  provided  another 
policy  duly  stamped  shall  be  underwritten  in  lieu  thereof,  by  the  same  persons, 
to  the  same  amount,  on  the  same  property  or  interest,  and  for  the  same  risk  in 
all  respects,  within  three  days  afterwards,  and  application  shall  be  made  for  the 
allowance  within  seven  office  days  after  the  date  of  the  last  subscription  on  the 
policy  on  which  too  much  shall  have  been  underwritten  ;  and  in  case  only  some 
of  the  underwriters  can  be  procured  t<3  underwrite  another  policy  in  lieu  thereof, 
within  the  time  hereby  limited,  it  shall  be  lawful  for  the  said  commissioners  to 
make  such  allowance  as  aforesaid,  for  the  amount  of  the  stamp  duty  on  the  first 
policy,  except  so  much  thereof  as  shall  be  due  for  or  in  resf>ect  of  the  sum  or 
Bums  not  transferred  to  the  j)olicy  underwritten  in  lieu  thereof,  (provided  appli- 
cation be  made  within  the  siud  seven  days,)  and  to  cancel  and  expunge  the 
stamp  thereon,  and  to  stibstitute  another  stamp,  for  denoting  only  the  duty, 
payable  in  respect  of  the  sum  or  sums  not  transferred  as  aforesaid,  and  there- 
upon to  refleliver  the  same  to  the  insured,  or  his  or  their  broker  or  agent : 
and  if  it  shall  be  deemed  inconvenient  to  get  another  policy  underwritten  in 
lieu  of  any  jxilicy,  which  sh;dl  be  underwritten  to  a  greater  amount  than  the 
stamp  duty  thereon  will  cover,  and  the  same  shall  be  brought  to  the  said  com- 
misaioners  within  three  office  days  after  the  date  of  the  last  subscription  thereon, 
and  the  proper  duty  shall  be  then  paid  in  respect  of  the  sum  or  sums  under- 
written beyond  what  shall  be  covered  by  the  stamp  duty  thereon,  it  shall  be 
lawful  for  the  said  commissioners  to  put  an  additional  stamp  on  such  policy,  for 
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denoting  the  duty  then  to  be  paid,  which  additional  stamp  shall  render  the  same 
valid :  and  where  any  policy  shall  have  been  underwritten  to  a  greater  amount 
than  the  stamp  duty  thereon  will  cover,  at  any  time  before  the  passing  of  this 
act,  or  within  six  calendar  months  afterwards,  it  shall  be  lawful  for  the  said 
commissioners  to  maiie  such  allowance  in  respect  thereof,  as  they  are  authorized 
to  make  in  such  cases  by  any  act  or  acts  now  in  force. 

7.  And  be  it  further  enacted,  that  no  such  allowance  of  stamp  duty  as  afore- 
said shall  be  made  in  any  case  where  it  is  to  depend  on  the  condition  of  the 
underwriters  signing  a  declaration  of  the  return  of  premium,  unless  the  under- 
writers shall  sign  such  declaration  with  their  surnames  at  length,  and  not  with 
their  initials  only  as  heretofore  accustomed ;  and  if  any  underwriter  shall  agree 
to  return  the  premium  on  any  policy  of  insurance,  and  shall  refuse  to  sign  such 
decls ration  in  the  manner  hereby  required,  he  shall  for  every  such  offeDoe 
forfeit  the  sum  of  fifty  pounds,  to  be  paid  to  his  Majesty,  his  heirs  or  successors, 
and  to  be  recovered  in  the  same  manner  as  other  penalties  imposed  by  any  of 
the  laws  now  in  force  relating  to  stamp  duties. 

8.  And  be  it  further  enacted,  that  where  the  allowance  of  stamp  duty  in  any 
of  the  cases  aforesaid  shall  depend  on  the  condition  of  the  underwriters  signing 
a  declaration  of  the  return  of  premium  it  shall  be  sufficient  if  the  declaration 
shall  certify  the  return  of  the  same,  with  an  exception  of  one  shilling  in  the* 
pound  or  guinea  for  the  broker's  commission,  and  of  any  furtlier  sum  not 
exceeding  one  half  per  centum  on  the  sum  insured,  which  may  be  agreed  to  be 
retained  in  consideration  only  of  the  trouble  given  to  the  underwriters,  and 
not  of  any  risk  actually  incurred  by  them. 

9.  And  be  it  further  enacted,  that  if  any  underwriter  shall  knowingly  and 
wilfully  sign  any  false  declaration  of  the  grounds  on  which  the  premium  on  any 
policy  of  insurance  or  any  part  thereof  shall  be  returned,  or  any  false  declara- 
tion of  the  quantity  of  premium  returned  in  any  of  the  cases  hereinbefore  men- 
tioned, he  shall  for  every  such  offence  forfeit  the  sum  of  one  hundred  pounds,  to 
be  paid  to  his  Majesty,  his  heirs  or  successors,  and  to  be  recovered  in  the  same 
manner  as  other  penalties  imposed  by  any  of  the  laws  now  in  force  relating  to 
stamp  duties. 

10.  And  be  it  further  enacted,  that  if  any  person  shall  forge  or  counterfeit, 
or  cause  or  procure  to  be  forged  or  counterfeited,  or  willingly  aid  or  aBsii<t  in 
the  forging  or  counterfeiting  of  the  name  or  handwriting  of  any  underwriter  on 
any  policy  of  insurance,  to  any  declii  ration  of  any  return  of  Uie  premium  on 
such  policy  or  any  part  thereof,  or  shall  fraudulently  alter,  or  cause  or  procure 
to.be  altered,  or  aid  or  assist  in  altering  any  such  declaration  after  the  same 
shall  have  been  signed  by  any  underwriter,  or  shall  utter  or  make  use  of  any 
such  declaration,  knowing  the  same  to  have  been  fraudulently  altered  or  the 
name  or  handwriting  of  any  underwriter  to  have  been  forged  or  counterfeited 
thereon,  for  the  purpose  of  obtaining  any  such  allowance  as  aforesaid  and  with 
intent  to  defraud  his  Majesty,  his  heirs  or  successors ;  every  person  so  offending 
shall  for  the  first  offence  forieit  the  sum  of  five  hundred  pounds  to  be  paid  to 
his  Majesty,  his  heirs  or  successors,  and  to  be  recovered  in  the  same  manner  as 
other  penalties  imposed  by  any  of  the  laws  now  in  force  relating  to  stamp  duties ; 
and  for  the  second  and  every  other  offence  shall  be  adjudged  guilty  of  felony, 
and  shall  be  transported  for  seven  years  to  parts  beyond  the  seas. 

11.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  commissioners  of 
stamps  to  make  such  rules  and  regulations,  and  to  require  affidavits  or  solemn 
affirmations  in  the  case  of  Quakers,  of  all  such  facts  and  circumstances  in  regard 
to  the  allowance  of  spoiled  or  misused  stamps  in  the  several  cases  provided  for 
by  this  act,  as  they  shall  in  their  discretion  judge  necessary  or  expedient  for 
the  purpose  of  preventing  frauds  and  evasions ;  such  affidavits  or  affirmations 
to  be  made  before  the  said  commissioners  or  any  one  or  more  of  Uiem,  or  before 
any  person  authorised  by  them  or  the  major  pait  of  them  in  that  behalf,  or 
before  a  Master  in  Chancery,  ordinary  or  extraordinsry,  in  England,  or  before 
any  person  duly  commissioned  to  take  affidavits  by  the  Court  of  Session  or  the 
Court  of  Exchequer  in  Scotland,  who  are  hereby  respectively  authorised  to  toke 
the  same  and  administer  the  proper  oath  or  affirmation  for  that  purpose ;  and 
it  shall  also  be  lawful  for  the  seid  commissioners  of  stamps  to  call  for  such 
written  documents  and  other  evidence  as  shall  appear  to  them  to  be  necessary 
for  substantiating  the  claims  which  shall  be  made  for  any  such  allowaooeB  as 
aforesaid. 

12.  And  for  facilitating  such  allowances  be  it  further  enacted,  that  it  shall  be 
lawful  for  the  commissioners  of  stamps  or  the  major  part  of  them  to  authoriia 
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any  of  their  oflScere  to  receive  and  examine  the  claims  made  for  such  allow- 
aneeB,  and  to  take  affidavits  and  affirmations  relating  thereto,  and  to  administer 
the  proper  oaths  or  affirmations  for  that  purpose,  and  to  do  all  or  any  other  act 
or  acta  respecting  such  claims,  which  the  said  commissioners  themselves  are 
hereby  authorized  to  do. 

13.  And  be  it  further  enacted,  that  if  any  person  making  any  such  affidavit    P« 
or  affirmation  as  aforesaid  shall  knowingly  and  wilfully  make  a  false  oath  or   ^^ 
affirmation  of  or  concerning  any  of  the  matters  to  be  therein  specified  or  set 
forth,  every  person  so  offending,  and  being  thereof  lawfully  convicted,  shall  be 
subject  and  liable  to  such  pains  and  penalties  as  by  any  law  now  in  force  per- 
sons  convicted  of  wilful  and  corrupt  perjury  are  subject  and  liable  to. 
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An  Act  for  heffer  securing  the  Stamp  Duties  on  Sea  Ins^urancea  made 
in  London,  Sfc,  [27th  July,  1814.] 

Whereas  a  great  proportion  of  the  business  of  sea  insurances  in  London  is 
transacted  at  Lloyd's  in  the  Royal  Exchange,  and  a  practice  hath  prevailed 
there  of  using  unatarnped  slips  of  paper  for  contracts  or  memorandums  of  in- 
surance, previounly  to  the  insurance  being  made  by  regular  stamped  policies,  as 
the  law  reciuiros,  for  want  of  time  t(»  fill  up  auch  policies  in  the  first  instance: 
And  whereas  btamped  policies  are  oftentimes  neglected  to  be  used  afterwards, 
whereby  the  revenue  is  defrauded,  and  heavy  penalties  are  incurred  by  the 
underwriters,  and  by  the  brokers  or  others  elVecting  such  insurances ;  and  it  is 
expedient  to  make  further  provisions  for  preventing  the  said  practice,  and  for 
better  securing  the  duties  as  well  as  for  facilitating  the  business  of  insurance  in 
London ;  be  it  enacted,  that  it  shall  be  lawful  for  the  commissioners  of  stamps    Cc 
to  supfily  brokeis  and  others  carrying  on  the  buainess  of  insurance  in  London    ^^^ 
with  blank  paper  of  a  convenient  size,  duly  8tani{)ed  as  the  law  requires  for    |j" 
policies   of   insurance,    for   the   puipose   of   ejecting   contracts   of   insurance    bl 
thereon,  to  such  amount  as  the  duty  denoted  by  the  stamp  or  stamps  on  such    p» 
blank  paper  will  cover;  and  such  blank  stamped  paper  t-hall  be  su]>plied  free    *'"' 
of  any  charge  for  the  pa})er.  either  for  reatly  luoncy  for  the  duty,  or  on  credit, 
in  the  manner  directed  with  regard  to  printed  policies  of  inaurance.  by  an  act 
passed  in  the  thirty  fifth  year  of  his  Slajesty's  reign,  intituled  •*  An  Act  for 
granting  to  his  Majesty  certain  Stamp  Duties  on  Sea  Insurances  ;"  and  if  sup- 
plied on  credit,  the  duty  shall  be  secured  and  paid  in  the  same  manner  and  at 
the  same  times  as  the  duties  on  printed  policies  are  by  the  s;iid  act  ilirected  to 
be  secured  and  paid ;  and  all  other  the  regidatious  of  that  act  concerning  the 
supply  and  deliveiy  of  printed  policies  shall  be  observed  with  regard  to  the 
blank  stamped  paper  hereby  directed  to  be  supplied. 

2.  And  be  it  further  enacted,  that  all  bonds  heretofore  given  by  brokers  or  Tk 
others  for  securing  the  duties  on  printed  policies  supplied  on  credit  pursuant  to  ^^ 
the  said  act,  and  which  shall  be  in  force  at  the  time  of  p;isaiiig  oi  this  act,  shall  ^" 
stand  and  *  e  a  security  for  the  duties  on  the  blank  8taui{)ed  paper  which  shall  dii 
be  supplied  to  them  on  credit,  in  pursuance  of  this  act,  as  well  as  for  the  duties  tn 
on  the  siiid  printed  policies.. 

3.  And  be  it  further  enacted,  that  every  contract  of  insurance  to  be  made  Cr 
on  such  blank  stamped  p;ij>er  as  afore-<aid  ahall  be  dated  on  the  day  on  which  ^? 
the  same  shall  be  signed  by  the  underwriters ;  and  if  the  same  t^hall  be  signed 
on  different  days  by  different  underwriters,  then  the  same  shall  be  dated  so  as 
to  show  what  underwrit^^rs  signed  on  each  day ;  and  in  default  thereof  the  broker 
or  other  person  eirecting  the  ins^^ance,  and  also  every  underwrit^ir  signing  any 
such  contract  without  the  proper  dj«te,  shall  forfeit  the  sum  of  one  hiuirired 
pounds,  to  be  paid  to  his  Majesty,  his  heirs  and  successors,  and  to  I  e  recovered 
in  the  same  manner  as  other  penalties  imposed  by  any  of  the  laws  now  in  force 
relating  to  stamp  duties. 
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4.  And  be  it  fui*ther  enacted,  that  eyery  contract  of  insurance  to  be  made  cm 
such  blank  stamped  paper  as  aforesaid,  shall  contain  and  specify  (besides  the 
date  or  dates  when  signed  as  aforesaid)  the  name  of  the  ship,  with  reference  to 
which  the  insurance  shall  be  made  (unless  it  shall  be  upon  ''ship  or  ships *) 
the  vo\age  or  ri«k  to  be  insured  against,  the  premium  or  consideraticm 
for  the' insurance,  the  thing  insiu*ed,  and  also  the  name  or  names,  or  the 
usual  style  and  iirm  of  dealing  of  one  or  more  of  the  persops  interested  in  the 
insurance,  or  in  lieu  thereof  the  name  or  names,  or  usual  style  and  firm  of 
dealing  of  the  consignor  or  consignors,  consignee  or  consignees,  of  the  goods  or 
property  to  be  insured^  or  the  name  or  names,  or  usual  style  and  firm  of  dealing 
of  the  person  or  persons  residing  in  Qreat  Britain,  who  shall  receive  the  order 
for  and  effect  such  assurance,  or  of  the  person  or  persons  who  shall  give  the 
order  or  directions  to  the  agent  or  agents  immediately  employed  to  nenrodate 
or  effect  such  insurance ;  and  in  default  thereof  the  same  shall  be  null  and  void 
to  all  intents  and  purposes. 

5.  And  be  it  further  enacted,  that  every  such  contract  of  insurance  being 
duly  stamped,  and  containing  the  particulars  aforesaid,  shall  not  only  be  obli- 
gatory on  the  underwriters  to  subscribe  a  regular  stamped  policy  of  insuimnoe 
in  lieu  thereof  to  the  same  amount  on  the  same  property  or  interest,  and  for 
the  same  voyage  or  risk,  when  thereunto  required,  by  or  on  the  behalf  of  the 
insured,  and  also  to  date  their  respective  subscriptions  on  the  same  day  as 
the  contract  before  signed  by  them,  but  shall  also  be  available  as  a  competent 
instrument  of  insurance,  in  case  a  regular  poUcy  shall  not  be  underwritten  in 
lieu  thereof. 

6.  And  be  it  fiu'ther  enacted,  that  whenever  any  broker  or  other  person 
having  effected  a  contract  of  insurance  on  such  blank  stamped  paper  as  afore- 
said, shall  deliver  up  the  same  to  the  commissioners  of  stamps  to  be  cancelled 
within  one  calendar  month  after  the  date  of  the  last  subscription  thereon,  and 
shall  at  the  same  time  produce  to  them  a  r^ular  stamped  policy  of  insurance 
imderwritten  in  lieu  thereof  by  the  same  persons  to  the  same  amount  on  the 
same  property  or  interest,  and  for  the  same  voyage  or  risk  in  all  respects,  the 
said  commissioners  sha^  allow  to  the  broker  or  other  person  so  delivering  up 
the  contract  to  be  cancelled,  the  amount  of  the  stamp  duty  thereon,  in  other 
stamps  for  contracts  or  policies  of  insurance. 

7.  And  be  it  further  enacted,  that  such  allowance  of  the  stamp  duty  shall  be 
made,  notwithstanding  the  policy  underwritten,  in  lieu  of  any  such  stamped 
contract  as  aforesaid,  shall  contain  matter  explanatory  of  the  contract  or  shaU 
vary  therefrom  in  consequence  of  any  error  or  mistake  in  the  contract,  whereby 
the  insurance  really  intended  shall  not  have  been  effected,  or  in  consequence  of 
the  terms  and  conditions  of  the  insurance  having  been  afterwards  agreed  to  be 
altered  ;  provided,  in  the  case  of  error  or  mistake,  that  satisfactory  proof  shall 
be  given  thereof,  and  of  the  nature  and  circumstances  of  the  same ;  and  pro- 
vided, in  the  case  of  any  alteration  in  the  terms  and  conditions  of  the  insurance, 
that  the  policy  shall  have  been  underwritten  before  notice  of  the  termination  of 
the  risk  specilied  in  the  contract,  atid  that  the  thing  insured  shall  remain  the 
property  of  the  same  person  or  persons. 

8.  Provided  always,  and  be  it  further  enacted,  that  if  a  regular  stamped 
policy  of  insurance  shall  be  underwritten,  in  lien  of  any  such  contract  as  afore- 
said, by  some  only  of  the  persons  who  shall  have  underwritten  the  contract,  by 
reason  of  the  refusal,  or  of  the  death,  bankruptcy,  insanity  or  absence  of  the 
others  or  other  of  them,  then  upon  the  contract  being  delivered  up  as  aforesaid, 
and  on  the  production  of  the  policy  underwritten  in  hen  thereof,  within  the  said 
one  calendar  month,  it  shall  be  lawful  for  the  said  commissioners  to  make  an 
allowance  in  the  manner  aforesaid,  for  the  amount  of  the  stamp  duty  on  the 
contract,  except  so  much  thereof  as  shall  be  due  for  or  in  respect  of  the  sum  or 
sums  underwritten  on  the  contract,  and  not  transferred  to  the  policy ;  and  if 
it  shall  appear  to  the  satisfaction  of  the  said  commissioners,  that  any  legal 
proceedings  are  intended  to  be  instituted,  by  or  on  the  behalf  of  the  insured,  in 
respect  of  any  sum  or  sums  underwritten  on  the  contract,  but  not  transferred  to 
the  i)olicy,  which  may  require  the  production  of  the  contract,  it  shall  be  lawfol 
for  the  said  commissioners  to  cancel,  and  expunge  the  stamp  on  the  contract^ 
and  to  substitute  another  stamp,  for  denoting  only  the  duty  payable  in  respect 
of  the  sum  or  sums  not  transferred  to  the  poUcy,  and  Uiereupon  to  redeliver  the 
contract  to  the  insured,  or  his  or  their  broker  or  agent. 

9.  Provided  always,  and  be  it  further  enacted,  that  no  such  allowance  as 
aforesaid  shall  be  made  in  respect  of  any  contract  of  insurance,  which  «H*»  be 
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underwritten  to  a  greater  amount  than  the  stamp  duty  thereon  will  cover,  unless 
it  shall  be  proved  to  have  been  done  inadvertently,  and  a  regular  stamped 
policy  shall  be  made  out,  and  be  underwritten  in  full,  or  in  part,  in  lieu  thereof, 
within  three  days  afterwards,  and  application  shall  be  made  for  the  allowance 
within  seven  office  days  after  the  date  of  the  last  subscription  on  the  contract. 

10.  And  be  it  further  enacted,  that  it  shall  also  be  lawful  for  the  said  com- 
mi"*.sioners  of  stiimps  to  make  such  and  the  like  allowances  of  or  for  or  in  respect 
of  the  stamp  dut\%  on  such  blank  stamped  paper  as  aforesaid,  where  the  same 
shall  hapi)en  to  be  spoiled,  without  being  signed  by  any  underwriter,  and  also 
where  regular  stamped  policies  whall  not  be  underwritten  in  lieu  thereof,  in  the 
cases  of  greater  or  less  sums  being  underwritten  thereon  than  the  stinip  duty 
will  cover,  and  in  the  cases  of  insurance  made  comlitionally  subject  to  the 
approbation  of  the  insured,  and  in  the  cases  of  no  risk,  no  interest,  and  short 
interest  respectively,  as  in  and  by  an  act  of  the  present  session  of  parliament, 
for  better  enabling  the  commissioners  of  stamps  to  make  allowances  for  spoiled 
stamps  on  policies  of  insurance  in  Great  Britiin,  and  for  preventing  frauds 
relating  thereto,  they  the  said  commissioners  are  or  shall  be  authorized  to  make, 
of  or  for  or  in  respect  of  the  stamp  <luty  on  regular  policies  of  insurance,  in  the 
like  cases  respectively,  and  upon  such  and  the  like  terms  and  conditions  in  all 
respects  and  not  otherwise. 

1 1.  And  be  it  further  enacted,  that  all  the  powers,  provisions  and  regulations, 
fines,  forfeitures,  pains  and  penalties  contained  in  and  imposed  by  the  act  of 
the  present  se.'^sion  of  parliament  above  referred  to  for  facilitating  the  allowance 
of  stamp  duty  on  policies  of  insurance  in  the  cases  therein  mentioned,  and  for 
examining  and  substantiating  the  claims  to  such  allowances,  and  for  preventing 
frauds  and  punishing  offences  relating  thereto,  shall  be  exercised,  observed, 
applied,  enforced,  and  put  in  execution,  with  regard  to  such  contracts  of  in- 
surance as  aforesaid,  and  to  the  allowance  of  the  stamp  duty  thereon  in  the 
cases  herein  specified,  as  fully  and  effectually  to  all  intents  and  purposes  as  if 
the  same  had  been  herein  inserted  at  length  and  specially  enacted,  with  re- 
ference to  such  contracts  of  insurance. 

12.  And  be  it  further  enacted,  that  if  any  person  to  whom  any  allowance  of 
stamp  duty  on  contracts  or  policies  of  insurance  shall  be  to  be  made,  either  as 
principal  or  agent  or  broker,  in  pursuance  of  this  or  any  other  act,  shall  stand 
indebted  to  his  Majesty  for  stamps  supplied  on  credit  in  pursuance  of  this  act, 
or  of  the  aforesaid  act  of  the  thirty-fifth  year  of  his  Majesty's  reign,  it  shall  be 
lawful  for  the  said  commissioners  of  stamps  to  wiite  off  the  amount  of  such 
allowance  from  the  sum  then  due  and  owing  from  him,  instead  of  delivering 
stamps  for  the  same. 


tracts  under- 
written be^'ond 
tlie  duty,  uuless. 


Commissioners  to 
make  such  allinv- 
anc'cs  for  .stnnij« 
on  contriu'ts,  in 
f'ther  c.isws,  oA 
they  !ire  autho- 
rized to  do  on 
poli('i<'8.  by  an  act 
of  this  HO.sHion. 


Provi.sionfl  of  the 
act  of  this  ses- 
sion, respecting 
j>olicic*»,  extended 
to  contr.ictis. 


Allowances  to 
]>ers«>n.s  supplied 
on  credit,  may  b« 
deductoti  from 
their  debts. 


9  Geo.  4,  c.  49. 

An  Act  to  amend  the  Laws  in  force  relating  to  the  Stamp  Duties  on 
Sea  Insurances,  ^c.  [lotli  July,  1828.] 

WnERFAS  it  is  expedient  to  amend  the  laws  in  force  relating  to  the  stamp 
duties  in  certain  j)articulars  ;  be  it  therefore  enacted  by  the  king's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  asseuibled.  and  by  the 
authority  of  the  siune,  that  from  and  after  the  pa-ssin^^  of  this  act  it  shall  and 
may  be  lawful  for  the  commissioners  of  stamps,  or  any  of  their  officers  (when- 
ever they  shall  be  thereto  required),  to  stamp  with  any  additional  stamp  or 
stamps  any  veilum,  parchment  or  paper  which  may  have  been  previously 
stamped,  upon  which  any  policy  of  insurance,  conmionly  called  a  mutual  in- 
surance, may  have  been  ingros>ed,  printed  or  written,  whereby  divers  persona 
insure  or  agree  to  insure  one  another,  without  any  piemium  or  pecuniary  con- 
sideration, from  any  loss,  damage  or  misfortune  that  may  happen  to  any  ship  or 
vessel,  or  any  goods,  merchandize  or  other  i>n>perty  on  board  of  any  ship  or 
vessel,  or  the  freight  of  any  ship  or  vessel,  or  any  other  interest  in  or  relating  to 
any  ship  or  vessel  which  may  lawfully  be  insured,  although  such  policy  may 

4  B  2 


Policies  of  mutual 
insurance  at  sea 
may  bo  stamped 
with  additional 
stamps,  if  not 
tUKicrwritten  to 
an  amount  cx- 
ceedinj<  ttic  sum 
warranted  V>y  th» 
former  stamp*. 
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85  Geo.  8,  c.  68. 


have  been  previously  signed  or  underwritten  by  any  person  or  number  of 
persons ;  any  thing  in  an  act  made  in  the  thirty-fifth  year  of  the  reign  of  hii 
late  Majesty  Ring  Qeorge  the  Third,  intituled  "  An  Act  for  granting  to  his 
Majesty  certain  Stamp  Duties  on  Sea  Insurances,**  to  the  contrary  in  anywise 
notwithstanding :  provided  always,  that  at  the  time  when  any  such  additional 
stamp  or  stamps  shall  be  required,  such  policy  shall  not  have  been  signed  or 
underwritten  to  an  amount  exceeding  the  sum  or  sums  which  the  stamp  or 
stamps  previously  impressed  thereon  will  warrant. 


55  Ooo.  8,  c.  101, 
as  to  sea  insur- 
ances, recited ; 
recited  act  in  part 
repealed. 

Commissioners  to 
provide  stamped 
policies  of  sea 
insurance,  which 
may  be  pur- 
chased ;  or  vellum, 
die.,  may  be 
brought  and 
stamped  on  pay- 
ment of  duty : 
penalty  on  officers 
lorneglect:  poli- 
cies not  to  be  pro- 
vided at  the 
public  charge  for 
iDSurauces  imder 
&0001. 


Every  contract 
liable  to  duty 
imder  this  act  to 
bo  deemed  a 
pi»licy  of  insur- 
ance, and  certiiin 
particulars  to  be 
expressed  therein. 


5  &  6  Vict.  c.  82. 

An  Act  to  assimilate  the  Stamp  Duties  in  Cheat  Britain  and  Ire- 
land, ^c.  [5th  August,  1842.] 

By  this  act,  as  far  as  it  relates  to  sea  insurances,  after  reciting  that,  under 
65  Geo.  8,  c.  101,  the  duties  which  are  now  payable  in  Ireland  to  her  Majesty 
for  and  in  respect  of  sea  insurances  are  not  denoted,  as  in  Great  Britain,  by  a 
stamped  impression  upon  the  policy  or  other  instrument  of  insurance,  but  are 
paid  in  the  first  instance  to  the  underwriters  or  their  agents,  and  are  accounted 
for  by  them  to  her  Majesty  at  stated  periods  in  each  year  :  and  that  it  is  ex()e- 
dient  to  alter  the  mode  of  denoting  and  collecting  such  duties,  and  in  heu 
thereof  to  provide  as  hereinafter  mentioned : — 
It  is  enacted, 

21.  That  so  much  of  the  said  last  recited  act  as  relates  to  the  duties  upon 
sea  insurances,  and  to  the  collecting  and  accounting  for  the  same,  shall  be  and 

'the  same  is  hereby  repealed,  save  as  to  such  of  the  said  duties  as  may  be  then 
due  or  unpaid,  all  which  shall  be  recoverable  by  the  same  ways  and  means,  and 
with  such  and  the  same  penalties,  as  if  this  act  had  not  been  made. 

22.  That  the  commissioners  of  stamps  and  taxes  for  the  time  being  shall,  out 
of  the  monies  arising  from  the  duties  under  their  care  and  management,  from 
time  to  time  provide  sufficient  quantities  of  vellum,  parchment  or  paper  adapted 
for  policies  of  sea  insurance,  and  shall  cause  to  be  printed  thereon  respectively 
the  several  forms  for  blank  policies  of  Insurance  commonly  used,  and  such  other 
forms  as  they  may  think  proper,  and  the  same  so  printed  to  be  duly  stamped  for 
expressing  or  denoting  the  duties  by  this  act  granted,  in  order  that  all  her 
Majesty's  subjects  may  buy  the  said  forms  adapted  for  policies  of  insurance, 
respectively  stamped  with  such  rate  of  duty  as  they  shall  respectively  require, 
of  the  officers  or  persons  employed  by  the  said  commissioners,  at  the  price  of 
the  said  duty  marked  thereon,  without  any  charge  for  such  vellum,  parchment 
or  paper,  or  for  printing  the  same  ;  or,  at  their  election,  may  bring  to  the  head 
office  for  stamps  in  Dublin,  any  quantities  of  their  own  vellum,  parchment  or 
paper,  to  be  stamped  as  aforesaid,  on  payment  of  the  duty  payable  thereon ;  and 
the  said  officers  or  persons  employed  by  the  said  commissioners  shall  and  they 
are  hereby  required  to  write  or  mark  thereon  the  day,  month  and  year  when 
any  such  printed  vellum,  parchment  or  paper  so  stamped  shall  be  delivered  by 
them  to  be  used  as  aforesaid ;  and  if  any  officer  or  person  employed  by  the 
said  commissioners  shall  wilfully  neglect  to  do  or  perform  any  matter  or  thing 
hereinbefore  required  with  relation  to  the  said  policies  of  sea  insurances  he 
shall  forfeit  the  sum  of  1002.,  and  shall  be  liable  to  be  dismissed  from  his  office  : 
provided  always,  that  the  said  commissioners  or  officers  as  aforesaid  shall  not  be 
required  to  provide,  at  the  public  charge,  any  vellum  or  parchment  stamped  as 
aforesaid,  where  the  sum  to  be  insured  thereon  sliall  not  amount  to  5000/.  or 
upwards. 

28.  That  every  contract  or  agreement  which  shall  be  made  or  entered  into 
for  any  insurance  in  respect  whereof  anv  duty  is  by  this  act  made  payable  shall 
be  ingrossed,  printed  or  written,  and  shall  be  deemed  and  called  a  policy  of 
insurance ;  and  that  the  premium,  or  consideration  in  the  nature  of  a  premium, 
paid,  given  or  contracted  for  upon  such  insurance,  and  the  particular  risk  or 
adventure  insured  against,  together  with  the  names  of  the  subscribers  and 
underwriters,  and  sums  insured,  shall  be  respectively  expressed  or  specified  in 


5  &  6  Vict.  c.  82. 
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or  upon  such  policy,  and  in  default  thereof,  every  such  insurance  bhall  be  null 
and  void  to  all  intents  and  purposes  whatsoever. 

24.  That  no  policy  of  insurance  upon  any  ship  or  upon  any  share  or  interest 
therein,  shall  be  ma<le  for  any  certain  term  longer  than  twelve  calendar  months, 
and  every  policy  which  shall  be  made  fi)r  auy  longer  term  bhall  be  null  and  void 
to  all  intents  and  purposes. 

25.  Provided  and  enacted,  that  nothiiig  in  this  act  contained  shall  extend  or 
be  construed  to  extend  to  prohibit  the  making  of  any  alteration  which  may  law- 
fully be  made  in  the  terms  or  conditions  of  any  policy  of  in.surance  duly  stamped 
as  afore8aid,  after  the  *-aine  shall  have  been  underwritten,  or  to  require  any 
additional  stamp  duty  by  reason  of  such  alteration,  so  that  such  alteration  be 
made  l)efore  notice  of  the  determination  of  the  risk  originally  insured,  and  the 
premium  or  con^sideration  originally  paid  or  contracted  for  shall  exceed  the 
rate  of  lOs.  per  ceutum  on  the  sum  insured,  and  so  that  the  tiling  insured 
shall  remain  the  property  of  the  same  person,  and  so  that  such  alteration  shall 
not  prolong  the  term  insured  beyond  the  period  allowed  by  this  act,  and  so  that 
no  ailditiunal  or  further  sum  shall  be  insured  by  reason  or  means  of  such 
alteration. 

26.  That  no  insurance  made  or  entered  into  in  Ireland,  In  respect  whereof 
any  duty  is  by  this  act  made  payable,  nor  any  contract  or  agreement  for  such 
insurance  as  aforesaid,  shall  be  pleaded  or  given  in  evidence  in  any  Court,  or 
admitted  in  any  Court  to  be  good,  useful  or  available  in  law  or  equity,  unless 
the  vellum,  parchment  or  paper  on  which  such  in^iirance  shall  be  ingrosaed, 
printed  or  written,  shall  be  duly  stamped,  as  by  this  act  is  directed,  to  denote 
the  amount  of  duty  chargeable  thereon,  or  some  higher  amount  of  duty;  and  it 
shall  not  be  lawful  for  the  said  cominissiunerf*,  or  any  of  their  ollicers,  to  stamp 
any  vellum,  parchment  or  paper  with  any  stamp  by  this  act  directed  to  be  used 
for  denoting  the  said  duty  on  sea  in.><urances  at  auy  time  after  any  such  insur- 
ance as  aforesaid,  or  contract  for  such  insurance,  sliall  V>e  ingrossed,  printed  or 
"written  thereon,  under  any  pretence  whatever  :  provided  always,  that  it  shall 
be  lawful  for  the  said  commissioners  or  anvof  their  officers,  whenever  thev  shall 
be  thereto  required,  to  stamp  with  any  additional  stamp  any  vellum,  parchment 
or  paj^er  which  may  have  been  previously  stamped,  upon  which  any  policy  of 
insurance,  commonly  called  a  mutual  insurance,  may  have  been  ingrosaed, 
printed  or  written,  whereby  divers  persons  insure  or  agree  to  insure  one 
another,  without  any  premium  or  pecuniary  con.sideration,  from  any  lo.ss, 
damage  or  misfortune  that  may  happen  to  any  ship  or  vessel,  or  any  goods, 
merchandize  or  other  property  on  board  of  any  ship  or  vessel,  or  the  freight  of 
any  ship  or  vessel,  or  any  other  interest  in  or  relating  to  any  ship  or  ves.sel, 
"which  may  lawfully  be  insured,  although  such  policy  may  have  been  previously 
signed  or  underwritten  by  any  person  or  number  of  persons  :  provided  always, 
that  at  the  time  when  any  such  additional  stamp  shall  be  required  such  policy 
shall  not  have  been  signed  or  underwritten  to  an  amount  exceeding  the  sum 
Tvhich  the  stamp  previously  impressed  thereon  will  warrant. 

27.  That  every  person  who  shall  make  or  effect,  or  knowingly  procure  to  bo 
made  or  effect«d,  any  insurance  on  any  ship  or  vessel,  or  on  any  goods,  mer- 
chandize or  other  property  on  board  of  any  ship  or  vessel,  or  the  freight  of  any 
ship  or  vessel,  or  any  other  interest  in  or  relating  to  any  ship  or  vessel,  or  shall 
give  or  pay,  or  agree  to  give  or  pay,  or  render  himself  liable  to  pay,  any  sum  of 
money,  premium  or  consideration  whatever  in  the  nature  of  a  premium,  for  or 
upon  any  such  insurance,  or  shall  enter  into  any  contract  or  agreement  what- 
ever for  any  such  insurance,  unless  the  same  insurance,  contract  or  agreement 
respectively  shall  be  ingrossed,  printed  or  written  on  vellum,  parchment  or 
paper  duly  stamped  for  denoting  the  full  and  proper  duty  by  law  chargeable 
thereon,  shall  for  every  such  offence  forfeit  the  sum  of  five  hundred  pounds; 
and  every  broker,  agent,  scrivener  or  other  person  negotiating  or  transacting 
any  such  insurance  as  is  hereinbefore  mentioned,  contrary  to  the  true  intent 
and  meaning  of  this  act,  or  ingrossing,  writing  or  printing,  or  causing  to  be 
ingrossed,  written  or  printed,  any  agreement  for  auy  such  insurance  upon 
vellum,  parchment  or  paper,  before  the  same  vellum,  parchment  or  paper 
whereon  the  same  shall  be  ingro8.^ed,  written  or  printed  shall  be  so  duly 
stamped  as  aforesaid,  shall  also  for  every  such  offence  forfeit  the  sum  of  five 
hundred  pounds. 

28.  That  it  shall  not  be  lawful  for  any  broker,  agent,  scrivener  or  other  per- 
son transacting,  making  or  negotiating  any  such  insurance  as  aforesaid,  to 
charge  or  set  against  his  employer  any  sum  of  money  for  brokerage  or  agency, 


No  ship  policy  to 
be  made  for  more 
than  a  year. 


Alterations  in  the 
k^nns  of  policies 
may  be  made 
under  certain  re- 
stricUona. 


No  iusuranco 
availably  it!  law, 
miless  pn»iK'rly 
stamped  ;  nor  any 
vellum,  (fcc..  to 
1)6  st:ini])ed  aftor 
contract  is  printed 
or  written 
thereon  :  policies 
of  mutual  innnr- 
ancc  at  .sea  may  be 
Kt.amped  with  ad- 
ditional .stanqw, 
if  not  under- 
written t<»  an 
amount  cxceod- 
iiiK'  the  Hum  war- 
ranted by  the 
former  stamps. 


Penalty  on  per- 
sons makintf  in- 
sur.mce,  Arc.,  un- 
less the  contnict 
bo  pn)pcrly 
stamped  :  and 
brokers.  A'c., 
actini,'  therein  to 
forfeit  bOOl. 


Brokorapro.  &c„ 
not  a  leffal  charpe, 
unless  the  insur- 
ance l)c  properly 
8t!mji>ed,  &e. 
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Penalty  on  as- 
Burers,  unless  ii^ 
Burances  be  pro- 
perly  stamped. 


Allowance  of 
spoiled  stamps  on 
sea-policies  in 
Ireland  maj  be 
mode  in  the  same 
cases  as  in  Great 
Britain :  provi- 
sious  of  53  Geo.  3, 
c.  133,  for  that 
purpose  to  extend 
to  Ireland. 


or  for  lib  pains  or  labour  in  transacting,  making  or  negotiating  anch  insurance, 
or  ingroflsing,  writing  or  printing  the  same,  or  for  any  sum  of  money  expended 
or  paid  by  way  of  premium,  or  consideration  in  the  nature  of  a  premium  for 
such  insurance,  unless  the  same  shall  be  ingrossed,  written  or  printed  on  vellum, 
parchment  or  paper  duly  stamped  according  to  the  directiona  of  this  act ;  and 
every  sum  of  money  paid  by  such  employer  on  any  such  account  to  any  broker, 
agent,  scrivener  or  other  person  aforesaid,  transacting,  making  or  negociating 
any  insurance  contrary  to  this  act,  ahali  be  deemed  to  be  paid  without  conside- 
ration, and  shall  remain  the  property  of  such  employer,  or  his  executors,  admi- 
nistrators  or  assigns.  ^ 

29.  That  if  any  person  shall  become  an  assurer  upon,  or  shall  subscribe  or 
imderwrite  any  such  insurance  as  aforesaid,  or  shall  receive  a  contract  for  any 
premium  or  consideration  for  any  such  insurance,  or  shall  pay  or  allow  in 
account,  or  agree  to  pay  or  allow  in  account,  or  otherwise,  any  sum  of  money 
upon  any  loss,  peril  or  contingency  relating  to  any  such  insurance,  unless  such 
insurance  shaJll  be  ingrossed,  written  or  printed  ui>on  vellum,  parchment  or 
paper  duly  stamped  as  aforesaid,  or  if  any  person  shall  be  concerned  in  any 
fraudulent  contrivance  or  device  with  intent  to  evade  the  duties  by  law  chaige- 
able  for  or  in  respect  of  any  policy  of  insurance,  every  such  person  shall  for 
every  such  oflfenoe  forfeit  the  sum  of  five  hundred  pounds. 

And  after  reciting  that  by  54  Qeo.  3,  c.  133,  certain  provisions  are  made  for 
allowing  as  spoiled  cr  misused  and  cancelling  the  stamps  on  policies  of  sea  in- 
surance in  Great  Britain  in  certain  cases  upon  the  terms  and  conditions  therein 
mentioned,  and  it  is  expedient  that  Uie  like  provisions  should  be  made  in  r^pect 
of  the  stamps  on  policies  of  sea  insurance  in  Ireland : — 
It  is  enacted, 

80.  That  it  shall  be  lawful  for  the  commissioners  of  stamps  and  taxes  to 
allow  as  spoiled  or  misused  and  to  cancel  stamps  on  policies  of  sea  insurance 
in  Ireland,  in  the  same  cases  and  upon  the  same  terms  and  conditions  only  as 
are  mentioned  and  provided  in  the  said  last-mentioned  act  in  respect  of  policies 
of  sea  insurance  in  Great  Britain  ;  and  for  such  purpose,  and  for  the  purpose 
of  preventing  frauds  in  relation  thereto,  all  and  every  the  powere,  provisions, 
clauses,  regulations  and  directions,  fines,  forfeitures,  pains  and  penalties  con- 
tained  in  the  said  last-mentioned  act  shall  be  of  full  force  and  effect  with 
respect  to  the  stamps  on  policies  of  sea  insurance  in  Ireland,  as  fully  and  effec- 
tually to  all  intents  and  purposes  as  if  the  same  had  been  herein  repeated  and 
specially  inserted  with  reference  to  such  last-mentioned  stamps. 


7  Vict.  c.  21. 


Powers  and  pro- 
▼imons  of  fi)rmer 
acts  to  be  a]>plied 
to  the  duties 
granted  by  this 
act. 


An  Act  to  reduce  the  Stamp  Duties  on  Polieie*  of  Sea  Insurancey  Sfe. 

[6th  June,  1844.] 

This  act,  after  reciting  (amongst  other  things)  that  it  is  expedient  to  reduce 
the  stamp  duties  now  payable  in  Great  Britain  and  Ireland  respectively  on 
policies  or  other  instruments  of  sea  insurance,  provides,  that  from  and  after  the 
passing  of  the  act,  the  said  stamp  duties  shall  be  repealed,  and  that  in  lieu 
thereof  there  shall  be  paid  in  Qreat  Britain  and  Ireland  respectively  the 
several  duties  set  forth  in  the  Schedule. 
It  is  then  enacted, 

8.  That  the  said  duties  by  this  act  granted  shall  be  denominated  and 
deemed  to  be  stamp  duties,  and  shall  be  under  the  care  and  management 
of  the  commissioners  of  stamps  and  taxes  for  the  time  being;  and  that  all 
the  powera,  provisions,  clauses,  regulations  and  directions,  fines,  forfeitures, 
pains  and  penalties  contained  in  or  imposed  by  the  several  former  acts  of  par- 
liament relating  to  any  prior  duties  of  the  same  kind  or  description  in  Great 
Britain  and  Ireland  respectively,  and  in  force  at  the  time  of  the  passing  of  this 
act)  shall  respectively  be  of  full  force  and  effect  with  rospect  to  the  duties  by 


The  SCHEDULE  to  which  this  Act  refers 

CONTAININO  THE   DUTIES  IMPOSED   BY   THIS  ACT,    AS   FAR   A3   THEY    RELATE   TO 

POLICIES   OP   SEA    INSORANCE. 

For  and  in  respect  of  every  policy  of  assurance,  or  insurance,  or  other  instru- 
ment, by  whatever  name  the  same  shall  be  called,  whereby  any  insurance  shall 
be  made  upon  any  ship  or  vessel,  or  upon  any  goods,  merchandize,  or  other 
property  on  board  of  any  ship  or  vessel,  or  upon  the  freight  of  any  ship  or 
vessel,  or  upon  any  other  interest  in  or  relating  to  any  ship  or  vessel  which 
may  lawfully  be  insured  for  or  upon  any  voyage  whatever,  the  following 
duties,  where  the  whole  sum  insured  shall  not  exceed  10U^.,and  where  the 
whole  sum  insured  shsU  exceed  100^.,  then  for  every  10< /..  and  also  for  any 
fractional  part  of  lOU/.,  whereof  the  same  shall  consist :  (that  is  to  say,) 

Where  the  premium  or  considerntion  for  such  in^^ulance  actually     £  s.    d* 
and  bond  ^fide  paid,  given  or  contracted  for,  shall  not  exceed 
the  rate  of  1  Vs.  per  centum,  on  the  sum  insured  .  .003 

And  where  the  same  shall  exceed  the  rate  of  lOs.  per  centum, 
and  shall  not  exceed  the  rate  of  20s.  per  centum,  on  the  sum 
insured  .  .  .  .  .  •  •  .006 

And  where  the  same  shall  exceed  the  rate  of  20.^.  per  centum, 
and  shall  not  exceed  the  rate  of  30«.  per  centum,  on  the  sum 
insured  .  .  .  .  .  .  .  .010 


d 
oi 


7  Vict.  c.  21. 

this  act  granted,  and  to  the  vellum,  parchment  and  paper,  articles,  matters  and 
things  charged  and  chargeable  therewith,  and  to  the  person  liable  to  the  pay- 
ment of  the  said  duties,  so  far  as  the  same  are  or  shall  be  applicable,  in  all  cases 
not  hereby  expressly  provided  for,  and  shall  be  observed,  applied,  enforced  and 
put  in  execution  for  the  raising,  levying,  collecting  and  securing  of  the  said 
duties  hereby  granted,  and  otherwise  in  relation  thereto,  so  far  as  the  same  shall 
not  be  superseded  by  and  shall  be  consistent  with  the  express  provisions  of  this 
act,  as  fully  ahd  etlectually,  to  all  intents  and  purposes, as  if  the  same  had  been 
herein  repeated  and  specially  enacted  with  reference  to  the  said  duties  by  this 
act  granted. 

4.  That  if  any  person  shall  become  an  assurer  upon  any  insurance  in  respect  P 
whereof  any  duty  is  by  this  act  made  payable,  or  shall  subscribe  or  under- 
write, or  otherwise  sign  or  make  or  enter  into  any  contract,  agreement  or 
memorandum  of  any  such  insurance,  or  shall  receive  or  contract  for  any  pre- 
mium or  consideration  for  any  such  insurance,  or  shall  receive  or  charge  or 
take  credit  in  account  for  any  such  premium  or  consideration  as  aforesaid,  or 
any  sum  of  money  as  or  for  any  such  premium  or  consideration  as  aforesaid, 
or  shall  wilfully  or  knowingly  take  upon  himself  any  risk,  or  render  himself 
liable  to  pay,  or  shall  |vay,  or  allow  or  agree  to  pay,  or  allow  in  account  or 
otherwise,  any  sum  of  money  upon  any  l(»ss,  peril  or  contingency  relative  to  any 
Buch  insurance,  unless  such  insurance  shall  be  written  on  vellum,  parchment  or 
paper  duly  stumped,  or  if  any  person  shall  be  concerned  in  any  fraudulent  con- 
trivance or  device,  or  shall  be  guilty  of  any  wilful  act,  neglect  or  omission,  with 
intent  to  evade  the  duties  payable  under  this  act  on  policies  of  insurance,  or 
whereby  any  such  duties  shall  be  evaded,  every  person  so  oiremling  shall  for 
every  such  offence  forfeit  and  pay  the  sum  of  one  hundred  pounds  :  provided 
always,  that  nothing  herein  contained  shall  extend  to  subject  any  member,  ?! 
officer  or  servant  of  the  London  As.surance  or  Koyal  Exchange  Assurance  \. 
Corporations  respectively  to  any  of  the  penalties  by  this  act  imposed,  for  or  by  pc 
reason  of  his  making  any  agreement  to  insure  by  any  label,  slip  or  memorandum  *^' 
in  writing  upon  unstamped  paper  ;  provided  that  in  every  such  ca.^e  the  day  ^^ 
on  which  such  agreement  shall  be  made  shall  be  truly  expressed  in  w  ords  at  on 
length  on  such  label,  slip  or  memorandum,  and  a  policy  of  insurance  according  di 
to  such  agreement  shall  be  made  out  in  due  form  on  vellum,  parchment  or  paper 
duly  stamped,  and  which  shall  be  duly  executed  within  three  office  days  from 
the  time  of  making  such  agreement  as  aforesaid. 
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And  where  the  same  shall  exceed  the  rate  of  ZOi,  per  centum,   £  t.    d, 
and  shall  not  exceed  the  rate  of  40<.  per  centum,  on  the  sum 
insured  .  .  .  .  .  .  •  ,020 

And  where  the  same  shall  exceed  the  rate  of  iOt.  per  centum, 
and  shall  not  exceed  the  rate  of  50$.  per  centum,  on  the  sum 
insured  .  .  .  .  .  .  .080 

And  where  the  same  shall  exceed  the  rate  of  fiO<.  per  centum,  on 
the  sum  insured  .  .  .  .  .  .040 

But  if  the  separate  interests  of  two  or  more  distinct  persons  shall 
be  insured  by  one  policy  or  instrument,  then  the  said  respective 
duties,  as  the  case  may  require,  shall  be  charged  thereon  in  re- 
spect of  each  and  every  fractional  part  of  lOOL  as  well  as  in 
•  respect  of  every  full  sum  o£  lOOt,  which  shall  be  thereby  insured 
upon  any  separate  and  distinct  interest. 

And  for  and  in  respect  of  every  policy  of  assurance  or  insurance,  or 
other  instrument  whereby  any  such  insurance  as  aforesaid  shall  be 
made  for  any  certain  term  or  period  of  time,  the  following  rates  or 
sums  for  every  100/.,  and  also  for  any  fractional  part  of  100^, 
whereof  the  same  shall  consist;  (that  is  to  say,) 

Where  any  such  insurance  shall  be  made  for  any  term  or  period 

not  exceeding  six  calendar  months        .  .  •  .0^6 

Exceeding  six  calendar  months    .  .  •  •  .040 

And  for  and  in  respect  of  every  policy  of  assurance  or  insurance,  or 
other  instrument,  by  whatever  name  the  same  shall  be  called* 
whereby  any  insurance,  commonly  called  a  mutual  insurance,  shall 
be  made,  or  whereby  divers  persons  shall  insure  or  agree  to  insure 
one  another,  without  any  premium  or  pecuniary  consideration, 
from  any  loss,  damage,  or  misfortune  that  may  happen  of  or  to  any 
ship  or  vessel,  or  any  goods,  merchandize,  or  other  property  on 
board  of  any  ship  or  vessel,  or  the  freight  of  any  ship  or  vessel,  or 
any  other  interest  in  or  relating  to  any  ship  or  vessel  which  may 
lawfully  be  insured  upon  any  voyage  whatever,  and  not  for  any 
period  of  time. 
For  every  sum  of  1002.,  and  also  for  each  and  every  fractional 
part  of  lOOL  thereby  insured  to  any  person  or  persons  .026 


28  &  29  Vict.  c.  96. 
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27  &  28  Vict,  a  56, 


An  Act  for  granting  to  Her  Majesty  certain  Stamp  Duties ;  and 
to  amend  the  Laws  relating  to  the  Inland  Beveniie, 

[25th  July,  1864.] 

1.  Whereas  an  act  was  passed  in  the  nineteenth  year  of  King  George  the 
Second,  chapter  thirty -seven,  intituled  "An  Act  to  regulate  Insurance  on 
Ships  belonging  to  the  subjects  of  Great  Britain,  and  on  Merchandizes  or 
Effects  laden  thereon  ;  **  and  by  section  four  of  the  same  act  it  is  prohibited 
to  make  re-assurance  except  in  the  cases  therein  mentioned  :  and  whereas  it  is 
expedient  to  remove  such  restriction :  be  it  enacted,  that  notwithstanding 
anything  contained  in  the  said  act,  it  shall  be  lawful  to  make  re-assurance 
upon  any  ship  or  vessel,  or  upon  any  goods,  merchandize,  or  other  property  on 
board  of  any  ship  or  vessel,  or  upon  the  freight  of  any  ship  or  vessel,  or  upon 
any  other  interest  in  or  relating  to  any  ship  or  vessel  which  may  lawfully  be 
insured,  and  such  re-assurances  shall  be  deemed  to  be  the  insurance  of  interests 
which  may  lawfully  be  insured  within  the  meaning  of  the  acts  imposing  stamp 
duties  on  policies  of  sea  insurance :  provided  always,  that  if  within  three 
calendar  months  next  after  the  termination  of  the  risk  on  any  policy  of  re- 
assurance application  shall  be  made  to  the  commissioners  of  inlaiid  revenue, 
and  it  shall  be  proved  to  their  satisfaction  that  any  such  re  assurance  as  afore- 
said has  been  made  on  the  same  property  or  interest  and  risk  which  shall 
have  been  previously  assured  to  the  same  or  some  greater  amount  by  one  or 
more  lawful  and  valid  policy  or  policies  existing  at  the  time  of  making  such 
re-assurance^  and  duly  stamped  for  denoting  the  full  and  pro[>er  duties 
chargeable  thereon,  it  shall  be  lawful  for  the  said  commissioners  to  make 
allowance  for  the  stamp  duties  impressed  on  the  policy  of  re-assurance  in  like 
manner  as  in  the  case  of  spoiled  stamps  on  policies  of  insurance  under  the 
act  passed  in  the  fifty-fourth  year  of  the  reign  of  King  George  the  Third, 
chapter  one  hundred  and  thirty-three ;  and  the  several  provisions  of  the  said 
act,  so  far  as  they  are  applicable  or  can  be  applied,  shall  be  observed  and  put  in 
force  with  respect  to  the  allowance  of  the  stamps  on  the  said  policies  of  re- 
assurance. 


19  O.  2  c.  S7. 


Ro-A8minmccfl  of 
scA-rJHks  may 
lawfully  be  made. 


On  termination  of 
riHk  and  proof  of 
prior  a«sunuico 
duly  8tampe<l, 
ollowanco  to  bo 
mado  for  HtArap 
duty  on  ixilicy  of 
ro-assurauce. 


28  &  29  Vict.  c.  96. 


An  Act  to  amend  the  Laws  relating  to  the  Inland  Revenue, 

[5th  July,  1865.] 

8.  And  whereas  by  an  act  passed  in  the  seventh  year  of  her  Majesty's  reign.    Reduction  at 
chapter  twenty-one,  certain  stamp  duties  contained  in  the  schedule  to  the  same    ^.^^^  on  certain 
act  were  imposed  on  policies  of  sea  insurance  in  relation  to  ships  or  vessels  for    sea  inBuraiioe. 
or  upon  any  voyage,  and  also  for  any  certain  term  or  period  of  time :    be  it 
enacted,  that  there  shall  be  charged  and  paid,  in  lieu  of  the  duties  chargeable 
under  the  said  last-mentioned  act,  for  and  in  respect  of  any  such  insurance 
made  for  a  certain  term  or  period  of  time  upon  or  in  relation  to  any  ship  or 
vessel,  the  following  reduced  rates  of  duty  for  every  one  hundred  pounds  and 
also  for  any  fractional  part  of  one  hundred  pounds  whereof  the  same  shall  con- 
sist; (that  is  to  say,) 

Duty. 
Where  any  insurance  shall  be  made  upon  or  in  relation  to  any     £,    $,     d» 
ship  or  vessel  lying  or  being  in  any  dock,  harbour,  or  river 
for  any  certain  term  or  period  of  time  not  exceeding  one 
calendar  month.  .  .  .  .  .006 
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huuranoes 
on  a  voyage 
and  alflo  fur 
time,  how 
ohai^geabla. 


Limitatloos  of 
thno  for  allow- 
ance of  stamp 
duty  on  policies 
of  re-assuraiice 
repealed. 


Prorieione  for 

{ireyenting 
mudfl. 


Moaning  of  fha 
terms  *OLb- 
aurance  **  and 
«» Policy." 

Policies  and 
instruments  of 
insurance  made 
abroad  on  behalf 
of  insurers  in  the 
United  Kingdom, 
when  chargeable 
with  stamp  duty. 


Mar  be  stamped 
witnin  two 
months  aiier 
being  received 
In  the  United 
Kiiigdom. 


And  where  any  sucli  inBoninoe  as  aforesaid  shall  be  made  for  £  ».  d. 
any  term  or  period  of  time  exceeding  one  month,  and  not  ex- 
ceeding three  months,  and  also  where  any  insurance  shall  be 
made  upon  or  in  relation  to  any  ship  or  vessel  lying  or  being 
elsewhere  than  as  aforesaid  for  any  term  or  period  of  time 
not  exceeding  three  months    .  •  .  .  .010 

And  where  any  insurance  shall  be  made  upon  or  in  relation  to 
any  ship  or  vessel,  wheresoever  the  same  may  be,  for  any 
term  or  period  of  time  exceeding  three  months  and  not 
exceeding  six  months  .  •  •  •  .020 

Exceeding  six  months  •  •  .  •  .040 

And  any  sea  insurance  made  for  or  upon  a  voyage  and  also  for  any  certain 
term  or  period  of  time,  or  to  extend  to  or  cover  any  certain  term  or  period  of 
time  beyond  twenty-four  hours  after  the  ship  shall  have  arrived  at  her  desti- 
nation and  been  there  moored  at  anchor,  is  hereby  declared  to  be  an  insunmce 
for  a  certain  term  or  period  of  time  as  well  as  an  insurance  made  upon  a  voy« 
age,  and  the  policy  to  be  chargeable  with  duty  accordingly. 

0.  And  whereas  by  an  act  passed  in  the  last  session  of  parliament,  chapter 
fifty-six,  section  one,  the  time  for  making  application  to  the  commisaioDera  of 
inland  revenue  for  the  allowance  for  the  stamp  duty  impressed  on  a  policy  of 
re-assurance  is  limited  to  a  period  of  three  calendar  months  next  after  the 
termination  of  the  risk :  Be  it  enacted,  that  so  much  of  the  said  section  as 
limits  the  time  for  making  such  application  aa  aforesaid  shall  be  and  the  same 
is  hereby  repealed. 

18.  And  for  preventing  frauds  in  respect  of  the  stamp  duties  by  this  act 
Imposed  on  policies  of  insurance,  the  provisions  and  peualtiee  contained  in 
section  six  of  the  act  passed  in  the  sixteenth  and  seventeenth  years  of  her 
M^eety's  reign,  chapter  fifty-nine,  shall  be  observed,  applied,  and  put  in  force 
in  relation  to  policies  of  insurance  of  any  description  (other  than  sea  insurance) 
whereon  duties  are  imposed  by  this  act ;  and  further,  if  any  person  shall  make, 
aign,  or  deliver  out  any  policy  not  duly  stamped  for  denoting  the  duty  by  this 
act  chaiged  thereon  he  shall  forfeit  the  sum  of  twenty  pounds ;  and  where  any 
insurance  shall  be  made  by  or  for  any  society  or  company,  the  person  who  sludi 
be  a  managing  director  or  the  secretary  or  other  principal  officer  thereof  at  the 
time  of  committiDg  any  offence  or  unlawful  act,  neglect,  or  defikult  for  which 
any  penalty  is  by  this  or  any  other  act  imposed  shall  be  held  to  be  a  person 
committing  such  oflfence,  or  doing  or  suffering  such  unlawful  act,  neglect,  or 
default,  and  shall,  as  well  as  the  said  society  or  company,  be  subject  aiul  liable 
to  any  and  every  such  penalty  as  aforesaid. 

14.  The  term ''  assurance  *'  used  in  this  act  shall  mean  and  include  insuiancs^ 
and  the  tei  m  "  policy  "  shall  mean  and  include  any  agreement  or  other  instru- 
ment, by  whatever  name  the  same  shall  be  called,  whereby  any  such  aasuranoe 
as  aforesaid  shall  be  made  or  agreed  to  be  made. 

16.  The  stamp  duties  chargeable  under  this  or  any  other  act  for  the  time 
being  in  force  upon  or  in  respect  of  any  policy  of  insurance  of  any  descriptiun 
shall  extend  to  and  be  deemed  to  be  payable  upon  and  in  respect  of  any  policy 
or  other  instrument  of  insurance  which  shall  be  made  or  signed  out  of  the 
United  Kingdom  by  or  on  behalf  of  any  person  carrying  on  the  business  of  in- 
suruice  within  the  United  Kingdom,  or  by  which,  according  to  any  stipulation, 
agreement,  or  understanding,  expressed  or  implied,  any  lues  or  damage  or  any 
sum  of  money  shall  be  payable  or  recoverable  in  the  United  Kingdom  upon  the 
happening  of  any  contingency  whatever;  and  no  such  policy  or  other  instru- 
ment of  msurance  shall  be  valid  or  available  in  the  United  Kingdom  for  any 
purpose  whatever,  unless  the  same  shall  be  duly  stamped  for  denoting  the 
duties  chargeable  thereon  as  aforesaid :  Provided  always,  that  if  such  policy  or 
instrument  shall  be  brought  to  the  commissioners  of  inland  revenue  fur  the 
purpose  of  being  stamped  as  aforesaid  within  two  calendar  months  next  after 
the  same  shall  have  been  received  in  the  United  Kingdom,  and  upon  proof  of 
that  fact  to  tbe  satisfaction  of  the  said  commissioners,  they  shall  cause  such 
policy  or  instrument  to  be  duly  stamped  on  payment  of  the  duties  chargeable 
thereon ;  but  after  the  expiration  of  the  said  period  it  shall  not  be  lawful  fur 
the  commissioners  to  permit  the  said  polioy  or  instrument  to  be  stamped  on 
any  pretence  whatever. 


INDEX. 


ABANDONMENT.     (See  Canstnictivc  Total  Loss.) 

ACCIDENTS  AT  SEA,     (See  Lo.^srs.) 

liabilities  of  shipowner  as  to,  59 
may  be  covered  by  policy,  69 
ruuuing  down  clau&e,  effect  of,  238 

ACTION.     (See  Pleadings.) 

ADJUSTMENT, 

of  policy,  182,  995 

what  it  i8,  182,  995 
course  of  butsiness  upon,  182,  995 
effect  of,  as  an  admisxion  of  liability,  996 
id  uot  conclusive  against  the  insurer,  997 

tecuSf  if  he  al«o  pay,  with  full  knowledge  of  facts,  999 
or  as  in  ©ise  of  a  salvage  loss,  1000 
if  it  specify  a  time  for  payment,  interest  is  due  thence,  1001 
of  general  average,  801.     (See  General  Average.) 
principle,  801 

rule  as  to  expenditure,  802 
sacrifices,  802 
goods  sold,  803 
when  ship  lost,  goods  saved,  806 
ship  immediiitely  saved,  ultimately  lost,  808 
example,  818—820 
foreign  adjustment,  820 

on  whom  binding,  820 

when  upon  iuburer,  821,  822 
of  particular  average,  830 
on  goods,  830 

what  value  assumed,  831 
on  goods  damaged,  831 — 835 
sold  in  bond,  835 
when  total  loss  of  part,  836 
and  also  average  loss  of  part,  836 
on  sea-damat^ed  goods  sold  in  port  of  distress,  837 
goods  sold  at  intermediate  port,  838 
under  the  memorandum,  838 
where  whole  cargo  not  on  board,  838 
under  a  continuing  policy,  839 
on  ship,  84 1 

rule  of  adjustment,  841 
rule  of  one  third  new  for  old,  842 
limitations  to  the  rule,  842 
when  rule  not  applicable,  842—  45 
what  repairs  and  expenses  fall  on  inburer,  8i6 
on  freight  and  profits,  848 
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ADJUSTMENT— Mm  etitttftl. 

rule  of  adjuBtmeni,  848 
under  open  policies,  849 
where  goods  are  transhipped,  849 
where  profits  partially  lost,  849 
of  salvage  losses,  1002 

with  abandonment,  1002 
without,  1002 

ADVANCED  FREIGHT, 
is  what,  55 
in  whom  it  is  an  insurable  interest,  55 

ADMIRALTY, 

law  of,  as  to  collision,  697 

damages  in,  how  far  oovered  by  policy,  782 

AQENia    (See  Broker.) 

may  insure,  when,  66 — 72 

when  under  advances  or  acceptance,  67,  69,  72 
considered  in  relation  to  bill  of  lading,  68 
agents  to  insure  for  another,  98,  99 
statutory  enactments  as  to,  98,  99 
construction  of  these,  98,  99,  100 
authority  of  such  agents,  143 
when  express,  143 
implied,  144 
implied  authority  in  partner,  144 
not  in  part  owner,  144 
nor  in  partner  of  special  adventure,  145 
in  consignor  and  consignee  and  general  agent  depends  on  course 

of  business,  146,  147 
from  the  situation  of  the  property,  147 
effect  of  ratification,  148 
evidence  of,  149 
conditioual  ratification,  150 

when  it  becomes  absolute^  151 
within  what  time  ratification  must  be,  151 
when  express  authority  revoeable,  151 
duties  and  liabilities  of,  152 

when  skilled  and  gratuitous,  152 
skilled  and  paid,  152 
action  for  negligence  against,  153 
does  not  lie  against  a  volunteer,  158 
«eci»,  153,  note, 
request  from  abroad  to  assure,  154 
when  it  is  binding,  154, 155 
how  previous  course  of  dealing  affects  it,  155 

remittance  of  funds,  155 
when  notice  of  refusal  indispensable,  155 
instances,  156 
measure  of  skill  and  dUigenoe,  152, 153, 157 
local  limits  to  their  diligence,  158,  159 
what  is  aversge  skill  and  diligence,  159 
instances,  159,  160 

how  far  controlled  by  his  instructions,  161 
when  a  policy  in  common  form  sutfioes,  161 

illustrations,  162, 163 
evidence  of  sufficient  skill,  164 

whether  of  experts,  164 — 167 
agent  not  liable  if  principal  not  damnified,  168 
in  case  of  action,  what  defences  open,  169 
liability  and  defence  same  as  for  underwriter,  169 
unless  extra  costs  be  incurred,  170 
when  liable  for  suit,  170 
entitled  to  fruits  of  abandonment,  170 
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AGENTS— c(mri»i««i. 

duties  when  entrusted  with  policy,  171 
to  enforce  rights,  171 
protect  interests,  171 

as  incident  to  the  contract,  171 
collect  and  pay  over  losses,  171 
give  notice  of  abandonment,  172,  173 
no  implied  authority  to  cancel  policy,  173 
considered  in  relation  to  Lloyd's  usages.   (See  Broker.) 
agents  to  underwrite, 

their  authority,  how  f)roved,  174 

a  power  to  several,  executed  by  some,  174 
if  to  subscribe,  then  to  adjust  policies,  175 
but  not  to  submit  to  arbitration,  175  and  note. 
Lloyd's  agents 

restrained  by  their  written  instructions,  176 

ALIRN  ENEMY.    {See  lUegaWy  ;  Interest,  insurable ;  Assured.) 
not  a&surablo,  117 

reason  why,  117 
decisions,  history  of,  118,  119 
who  Is,  121 

test,  domicil,  121 

and  trade,  132,  133,  134 
domicil,  defined,  121 

teat  of,  aminus  manendi,  126,  127 

how  trade  affects  this  test,  122,  note  1,  132 
migr-At'iou,  Jiciffranle  hello,  effect  of,  131 
consuls  trading,  134 
Paris  Declaration,  134 
inmates  of  factories  in  the  East,  134 
plea  of.     (See  FUadings.) 

ALTERATIONS, 

made  in  policy,  255,  265 
at  Common  Law,  255 
before  subijcription,  255 

any  are  valid  with  consent,  255 
after  subscription,  255,  265 

to  expietis  the  original  intention  of  the  parties,  255 
may  be  pleaded  at  law,  256 
or  reformed  in  equity,  256 

on  very  clear  evidence  however,  256—7 
by  consent  any  alterations  valid,  257 
must  be  in  writing,  257 
general  rule,  any  material  alteration  avoids  the  policy  without  consent,  258 
the  policy  without  consent,  258 

whether  in  the  body  or  the  margin,  260 
what  are  material  alterations,  256 
immnterial,  259 
under  the  Stamp  Acts,  260—265 
enactments  concerning,  261 
effect  of,  261—264 
what  does  not  require  fresh  stamp,  264 
effect  of  not  re-&tamping  when  required,  2o5 

ARRESTS, 

loss  by,  covered  by  the  policy,  705 

what  expenditure  is  included,  705 — 708 

ASSIGNMENT  OF  POLICIES, 

policy  not  an  incident  of  the  property  insured,  102 
must  be  assigned,  to  follow  it,  102,  103 
is  sissiguable,  1(»2,  223 
mode  of  assignment,  102,  103 
who  to  sue  upon  assigned  policy,  1^3 
who  may  avail  himself  of  such  policy,  103,  104 
actual  transfer  of  policy  not  indispensable,  104,  105 
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consent  of  inBurer  not  necossary,  1 05 
London  floating  conditions,  106,  817 
defences  available;  105 
shipping  documentSi  106,  817 

ASSURED, 

who  may  be,  48 — 106 

how  affected  by  the  principle  of  insurance,  48 

and  by  the  statute  against  wager  policies,  49 
those  with  an  insurable  interest,  49 
what  that  is,  49—53 
shipowner  and  charterer,  as  to'  ship,  53 
as  to  freight,  58—57 
dead  freight,  54 
advanced  freight,  55,  815 

from  what  time  as  to  freight,  57 
as  to  average  contribution,  58 
passage-money,  58 

consequent  risks  thereon,  59 
assignee  of  freight,  54 
shipper,  freighter,  vendor,  vendee,  59 — 66 
as  to  goods,  59 

under  what  circumstances,  59 — 61 
effect  of  sale,  59,  60 

of  transfer  of  Bill  of  Lading,  59,  60 
of  stoppage  in  transiiu,  60 
as  to  profits,  61—66 
two  conditions, 

proof  that  profits  would  have  been  made, 

61 
fact  of 'ownership  of  the  goods,  62 
how  far  to  be  exposed  to  risk,  62 

depends  on  the  policy,  62 — 66 
consignee,  factor,  agent, 

when  entitled  to  more  than  mere  possession,  66,  68 
under  advances  or  acceptance,  67,  69,  72 
mortgagee,  mortgagor, 

have  both  insurable  interest,  73,  74 
mortgagee  to  extent  of  the  debt,  73 

for  any  surplus  he  is  trustee  for  mortgagor,  74 
no  matter  although  be  appear  as  absolute  owner,  74 
companies  incorporate  may  insure,  7^ 

not  so  their  shareholders,  75 
lenders  on  Bottomry  may  insure  the  loan,  76 
provided  it  be  on  bottomry,  76 
not  the  borrower,  77 

except  the  property  hypothecated,  77 
and  this  only  for  the  hypothecated  surplus,  77 
BO  in  respect  of  respondentia,  77 
shipmaster  in  respect  of  wages  and  effects,  41,  78 

not  seamen  in  respect  of  wages,  89,  78 
captors,  in  respect  of  pri^e,  80 

only  when  vested,  80 — 90 
never  when  it  is  a  mere  chance,  88 
although  there  be  a  uniform  practice,  90 
insurer  by  re-insurance,  92 

assignee  of  policy  and  interest,  96.    (See  Anignmeni,) 
assignment  clause,  97 
statutory  enactments  as  to,  97,  98,  99 
construction  of,  98,  99 
re::ult,  100 

who  may  take  advantage  of  this  clause,  100, 103,  104 
test,  intention  of  the  person  insuring,  100 
illustrations,  101,  102 
defences  against,  106 
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London  floating  conditions,  106 
those  without  insurable  interest,  when,  106 
by  what  form  of  policy,  107,  108 
who  may  not  be  assured,  108 — 135 

those  without  insurable  interest  in  British  property,  109 
wager  policy,  what.  109 
history  of,  109 
at  one  time  legal,  109 
declared  illegal,  110 

except  as  to  foreign  property,  110 
in  that  case  what  form  of  policy.  111 — 114 
other  exceptions,  115 
foreign  law  as  to,  116 
those  without  insurable  interests  in  foreign  property,  107,  111,  117 
alien  enemies,  117 — 135 
reason  for  this,  117 

history  of  English  decisions,  118,  119 
exception  by  licence,  120 
who  is  such  enemy,  121 
domicil.  121—135 

definition  of,  121 
tests  as  to,  122,  126 

animus  manendi,  126,  127 

cases,  123,  130 

nu^r&tiou  Jl  ay  ran  te  hello,  131 

does  not  change  character,  131 
national  character  of  port,  132 
trade,  a  test,  132,  133 

consuls  trading,  134 
Paris  declaration,  134 
fiictories  in  the  East,  134 
his  relations  with  the  broker,  143 — 179 

considered  as  principal  and  agent,  143 
authority  of  agent,  144 — 150 

when  revocable,  151 
duties  of,  152 

when  policy  left,  171,  189 
under  the  course  of  business,  177 — 179 
what  accounts  kept,  177,  179 
legal  view  of  their  relation,  179 
under  del  credere  commission,  179 
if  policy  left  with  him,  190 

duty  to  use  diligence,  190 
right  of  action  for  money  received,  190 
how  can  rights  against  him  be  waived,  189 
if  paid,  not  liable  to  refund,  191 
illegality  no  plea  for  broker,  191 
his  title  not  to  be  denied  by  broker,  192 
when  he  is  bound  by  Lloyd's  usages,  183—188 

cases,  192—195 
is  liable  to  broker  for  premiums,  177,  179,  194 
declauation  for,  179,  194 
except  whore  it  is  a  covenant  to  pay,  194 
has  no  defence  if  he  lie  by,  195 
is  liable  for  commisaionR,  195 

instan ter  Ahhoxxgh  delcred/re,  195 
may  sue  broker  for  policy,  195 

even  when  it  is  not  efifected,  196 

in  trover,  195,  196,  and  note, 
his  own  government  considered  as  cause  of  loss,  680 

AT  AND  FROM, 

as  to  the  commencement  of  risk,  388 
in  respect  of  foreign  port,  388 
what  satisfies,  388,  389 


w 
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AT  AND  FROM-^cofUinuecL 

to  have  been  once  at  the  port,  889 
m  good  phyeical  safety,  889 

what  is  such  safety,  889 
delay  there  how  far  excusabley  890 

in  a  home  port,  891 

except  by  lusage,  891 
limita  of  such  port,  892,  393 

in  cake  of  an  island,  894 
warranty  to  sail  in  case  of  policy  **  at  and  from,"  560 — 569 

m 

AYERAQE.    (See  Oeneral  Average,  Particular  Average) 
origin  of  this  term,  788  note 
theorieB  npon,  741  note 
origin,  history,  and  meaning,  748 — 760  note 

BAKRATRY, 

loss  by,  eoTered  by  the  policy,  711 
supposed  meaning  of  the  term,  711 
error  in  law  derived  thence,  711 
definition  of,  712 
intention  involved  in  the  act,  712 

when  it  must  be  proved,  713 
when  not,  712 
what  is  not  barratry,  718 
what  isy  714 

instances,  714 — 716 

by  the  master,  716 
by  the  crew,  717 
by  and  against  whom  it  is  possible,  719 
ownership  in  relation  thereto,  721 
pro  hac  vice  in  freighter,  721 
depends  on  charter-party,  721,  722 
what  sustains  allegation  of  barratry,  724 
foreign  law  as  to,  726 

BANE  NOTES, 

as  subject  of  insurance,  24 
should  be  specifically  described,  24 

BANKRUPTCY, 

Bet  off  in,  principle  of,  204—206 

when  the  right  o^  arises,  207 — 215 

BILLS  OF  EXCHANGE, 

described  as  such  in  policy,  24 
they  must  answer  the  description,  42,  91,  92 
how  far  a  master  by  bill  may  direct  to  iusure,  91 
whethet  this  gives  an  insurable  interest,  91 

BLOCKADE, 

violating  laws  of,  breach  of  neutrality,  584,  652 
conditions  of  valid  blockade,  657 
oonfisoatioD,  a  belligerent  right,  657 

does  not  imply  illegality,  657 

therefore  policy  not  void  except  in  belligerent  country,  657 

provide  the  insurer  had  notice,  652,  657 
loss  through  fear  of,  not  covered  by  policy,  682 

BOATS, 

covered  by  policy  on  ship,  20 

unless  improperly  carried,  20 

BOTTOMRY  AND  RESPONDENTIA, 
loans  npon,  are  insurable,  86,  87,  76 
lender  upon,  is  the  only  person  who  can  insure,  87,  76 
the  borrower  cannot  insure  the  loan,  37,  77 

but  he  may,  the  surplus  value  of  his  property,  87,  77 


INDEX.  1121 

BOTTOMRY  AND  RESPONDKNTIA— fo«/;»»/€j. 
foreign  law  as  to,  37 
must  be  specifically  described,  38 

a  loan,  not  subject  to  sea  risk,  not  insurable,  38,  39,  76 
i'O,  of  rosjKjiidentia.  77 
interest  on,  10S6 

BREAKAGE.    (See  /^akar/e  ami  Brcalagc.) 

BROKEU.   (See  Ardent.) 

what  authority  to  iusuro  for  another,  97 — 100 

statutory  enactments  as  to.  97,  93 

ollV'ct  of  tbeso,  98—100 
course  of  bu.-«i[ie.ss  between  him,  assured  and  insurer,  177 — 179 

view  of,  in  law.  i  79 

what  accounts  nre  kept,  177,  179 
acta  under  del  craUre  commission,  1  79 
Lis  common  law  duty,  when  policy  left  with  him,  184,  190 

money  had  and  received  lies  agjdnst  him,  190 
is  liable  though  name  of  insurer  not  struck  out  of  policy,  191 
is  estopped  from  recovering  back  losses  pai<l,  191 
may  not  set  uj>  illegality.  191 

or  deny  his  princitial's  title,  191 
causes,  192—191 
may  recover  pre .oianis  from  a^?ured,  194 

declaration  for,  194 

in  case  of  covenant  to  pay,  194,  195 

and  commissions,  195 

instiinter,  although  thf  erc(hn\  195 
has  a  lien  on  the  policy,  195 

for  what,  195,  196 

is  general  or  particular,  196 

what  determines  tho  difference,  196.  197,  199 
his  general  lien  is  limited  to  what,  199,  200 
by  what  he  loses  his  lien,  200    " 
when  if  lost  it  revives.  201 

effect  of  producing  policy  under  siih.  due.  tcc.^  201 
is  liable  to  trover  for  the  policy,  195 

even  if  he  have  etlVcted  none,  196 
his  relations  to  the  uuilerwriter,  202 

is  debtor  for  premiums,  202 

stands  in  place  of  assured  ns  to  defences,  202 

not  liable  for  premiums  on  illegal  insurances,  203 

when  the  right  of  set  off  arises,  204 — 216 
set  off  in  bankruptcy,  204 

when  it  arises,  207 — 215 

under  Statutes  of  Set-off,  206,  207 

BULLION, 

as  merchandise,  covered  under  "  goods,"  23 

CANCELLATION, 

of  policy,  267 

not  within  broker's  ordinary  authority,  267 
according  to  pre-contract,  268 
by  consent  of  tho  pai-ties,  268 

CAPTORS, 

their  interest  to  bo  specifically  described,  21 
how  far  they  have  an  insurable  interest,  80—90 

a  mere  chance  of  interest  not  insurable,  88 

although  resting  on  a  uniform  practice,  90 

CAPTURE, 

lo.ss  by,  covered  by  the  policy,  701 

whether  lawful  or  unlawful,  702 
'  insurer  equally  liable,  702 

4  c 
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C  A  PTURE~cofift'«««d. 

is  con^tn.ctive  total  loa%  708 

except  when  policy  is  against  Britiah  capture,  704 

then  policy  is  invalid,  704 
prizes  after  peace,  704 

CARQO.    (See  Goodi  ;  Jnterett  Insurable ;  Deck  Lading.) 
how  insured,  22—27,  45,  46 

when  substituted  cargo  is  covered,  22,  23 
what  cargo  is  within  the  policy,  22,  25 
clause  in  policy  as  to,  226 
hypothecation  of,  in  part,  835,  337 

in  whole,  339 
may  not  be  mortgaged  or  pawned  by  master,  337 

CHANGE  OF  VOYAGE, 

distinguished  from  deviation,  427 

defined,  427 

test  as  to,  429 

avoids  the  policy  from  the  moment  it  is  determined  on,  427 

oases,  428,  429 

stiictly  enforced,  431,  482,  433 

not  retroactive  bevond  the  intention,  434 

American  rule  differs,  438 
cases  showing  mere  intention  to  deviate,  435 
shortening,  not  changing  voyage,  485. 

CHARTERER, 

whether  he  can  insure  freight,  82,  53 

dead  freight,  54 

advanced  freight,  55,  815 
when  owner  in  relation  to  barratry,  721 


K  \\     CLUBS.     (See  Shipowners'  Insurance  Clubs,) 


COLLISION.    (See  Accidents  at  Sea.) 
how  insured  aeraiost,  21 

imder  Merchant  Shipping  Act,  21 
running  down  clause,  238 

effect  of,  238 

COIN.      (See  Bullion.) 

as  merchandise,  covered  under  "  goods,"  23 
not  BO,  if  carried  on  the  person  for  use,  24 

COMMISSION, 

insurable,  36 

must  be  specifically  described,  36 

what  to  be  proved  in  order  to  recovery,  86 

COMPANY,  INCORPORATE.     (See   Insurance   Company;    Shipowners^  Insurance 
Clubs.) 

shares  in,  not  insurable,  43,  75 

the  property  is  insurable  by  the  company,  75 

CONCEALMENT, 

definition  of,  520 

doctrine  of,  based  on  what  principles,  520 

how  it  affects  principal  and  agent,  521 

affects  assured  and  insurer  equally,  521 

two  points  that  determine  what  should  be  communicated,  521 

1.  whether  insurer  will  accept  the  risk,  522 

2.  at  what  premium,  522 
instances,  522 

concealment  of  such  information  avoids  policy,  523 

practical  rule  for  brokers,  523 
of  facts  that  show  the  ship  missing,  523 

when  is  a  ship  missing,  524 
instances,  524,  526 
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time  of  Hailing  important  only  when  ship  mbsing,  524,  527 

instances,  627 
80  of  other  facts  by  relation  to  this,  528 
instuices,  528,  531 
of  facts  that  aggravate  the  risk,  531 — 538 

this  must  be  peculiar  information,  532 
facta  exposing  to  belligerent  capture,  533 
Bailing  without  convoy,  533 

when  important,  and  to  be  communicated,  53^^,  634 
state  of  the  ship  on  the  voyage,  534 

if  not  covered  by  warranty  of  eeaworthines-*,  534 
although  ultimately  false,  635 
state  of  the  weather,  not  necessarily,  535 
the  port  of  loading,  536 
alteration  of  ordinary  course  of  voyage,  536 
any  service  of  danger,  536 
material  damage  to  ship,  536 
other  matters,  536,  537 
does  not  apply  to  matters  known  to  insurer,  638 
or  that  he  ou^ht  to  know,  538 
what  this  inchides,  539 
query  as  to  Lloyd's  foreign  lists,  540 

or  maritime  intelligence  in  newspapers,  541 — 543 
or  to  information  which  insurer  impliedly  waives,  544 
what  is  included  in  that,  544—547 
unless  insurer  inquires,  545 
nor  to  apprehensions,  547 

or  what  lessens  the  risk,  547 
materiality  of  the  facts  concealed,  547 

how  proved,  whether  by  skilled  witnesses,  548,  549 

CONFISCATION. 

loss  through  fear  of,  not  covered  by  policy,  682 

CONSIGNEES, 

when  they  have  an  insurable  interest,  66 
mere  right  to  possession  not  enough,  66 

considered  in  relation  to  the  bill  of  lading,  68 
sec  us,  when  advances  arc  made,  67,  69 
when  bills  of  exchange  have  been  accepted,  69,  71,  72 
supposed  exception  in  Conway  v.  Gray,  overruled,  72,  7j 
how  far  the  consignor  or  shipper  may  insure,  70 

CONSOLIDATION  RULE.     (See  Pkadim/n.) 

CONSTRUCTION  OF  POLICIES, 

same  rules  as  are  applied  to  other  instruments,  2G9 
main  principle,  269,  270 
subject  to  u8a<^o,  271 
if  established,  271 

how  long,  277 
if  well  known,  276 
if  reasonable,  278 
subject  to  extrinsic  evidence  when,  280 

when  not,  284 
manuscript  gives  meaning  to  print,  287 

is  more  strictly  construed,  •2>7 
rule  affecting  inexplicable  ambiguity,  387 


• 


/      CONSTRUCTIVE  TOTAL  LOSS, 
what  it  is,  850,  917 
distiuguished  from  total  log'',  850.  S.'>1 
abandonment,  general  doctrine  of,  852 
what  it  i-^,  852 
must  be  entire  and  absolute,  853 

when  it  may  be  of  part,  854 

4  c  2 
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CONSTRUCTIVE  TOTAL  hOSB-continutd. 

abandonment — cfnutmued. 

to  the  extent  covered  by  the  policy,  855 
by  whom  to  be  made,  855 
on  what  intelligence,  915 

if  on  false  intelligence,  it  ib  a  nullity,  920 

if  on  true,  etill  the  facts  must  remain  the  same  to  the  time  of 
action  brought,  921 

unless  the  abandonment  be  accepted,  921 
notice  of,  form,  856 
time  for  giving  notice  of,  858 
once  accepted  is  irrevocable,  881 
what  is  an  acceptance,  862 
time  for  accepting,  863 
notice  of,  revokC(1  or  waived,  863 

may  the  underwriter  repair,  restore  and  defeat,  865 
effect,  when  valid.  866 

tl-an8fe^^s  all  rights  of  ownership,  866,  867 

from  what  moment,  866 
transfers  also  liabilities,  868 

muf  t  the  insurer  accept  the  transfer,  869  note,  871  note 
is  abandonee  of  cnrgo  liable  for  freight,  869 
distribution  of  salvage,  872,  875 
duties  of  the  master  under,  875 

whose  agent  he  then  is,  876 

in  case  he  repurchase,  876 
if  lie  tranship,  877 
aggregation  of  losses,  878 
on  ship  in  case  of  capture,  &c. — 

circumstances  that  give  ^primd facie  right  to  abandon,  923 

capture  is  primd  facit  a  total  loss,  924 

gives  right  to  abandon,  924 

restitution  before  action  determines  the  right,  924 

instances,  925 
provided  the  sLip  be  restored  in  suitable  condition  and  position, 
826 

(loss  of  voyage,  an  exploded  doctrine,  927) 
what  is  a  suitable  condition  and  position,  when  restored,  928 

instances,  928^932 
arrest,  detention,  embargo,  give  right  to  abandon,  988 
unless  of  short  and  passing  duration,  933 
repurchase  by  the  master  may  defeat  the  right,  936 
in  navigability  gives  such  right  to  abandon,  936 
general  principle  governing  this,  937 
will  the  cost  of  repairing  be  greater  than  repaired  value, 

937,  941 
a  sale  will  not  justify  abandonment,  938,  948 
facts  sufficient  for  abandonment  must  justify  the  sale, 

938 
the  master  bound   to  do  everything  reasonable  for  tbe 
rescue  and  pre>ervation  of  the  ship,  938—942 
instances,  942 — 944 
what  is  the  measure  of  the  expense,  945 
would  a  prudent  owner  uninsured  repair?  949 

(1.)  what  repairs,  to  betaken  into  account,  949 
(2.)  how  estmiute  tbe  cost  of  them,  951 
(3.)  with  what  value  of  the  ship  is  such  cost  to  be 
compared,  956 
in  an  open  policy,  956 
in  a  valued  policy,  956 

Irving  V.  Manning,  956 
in  case  of  a  peculiar  ship,  960 

Grainger  v.  Martiu,  960 
if  repaired  on  bottomry,  the  bond  is  no  element 
of  calculation,  961 
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CONSTRUCTIVK  TOTAL  LOSS— con  tin  iud. 

on  bottomry,  coustructive  totil  lubi  not  applicable  to  apolicy  ou  bottomry,  9o2 
on  goods, 

iu  ca^e  of  capture.  0o2.  \)6.i 

Cii[iture  is  jrrimd  farif  total  lo.ss,  l)ti3 
abuiuluumciit  a'lvi«;ible,  wlieu,  903 
ler-titution  befoic  action  defeats  abaudiMinieiit,  903 
if  it  be  uudt-r  saitaldo  circumstances,  9t)4,  9  i8 
and  tbe  goodd  are  in  reasonable  condition,  904,  90S 
iu  case  of  bca  dama^^e,  90S 

on  pen.>habi-^  goods,  908 
imperisbable  goods,  908 
criterion,  9t>9 

retardation  of  voyage  no  ground  for  abandoning,  909 
ao'us,  if  the  goods  cannot  be  sent  on,  970 — 973 
wh  it  exjtenaesof  forwarding  are  to  be  reckoned,  973-970 
exploied  doctrine  of  not  being  able  to  aendou  the  whole,  975,  977 
iu  relation  to  freight,  977 

iu  what  ca-fs  there  i.-^  a  )iy;ht  to  abandon,  978 

defeated  by  freight  earned  befoie  action,  978,979 

especially  if  policy  be  on  freight  generally.  979 
ship  or  cargo  justiti;ibiy  sold  abroad  is  a  total  lo-s  ou  freight,  981 
sccii^,  if  n(»t  jii^tifiidile,  981 

C'v^es,  961 — 9si 
loss  by  botto'iivy  i~  not  recoverable  on  policy,  986 
abandonee  of  i-h']>  oo'ain.s  pending  fi-eight,  980,  9^7,988 

tbis  not  a  io-s  under  the  policy,  I'>J7 
deductions  fioiu  salvage  tVeigbt,  99li— 991 

CONSTRUCTION  OK  RKPHiSEN TATluN^.     [St^c  Ji,prc^cniatiou^.) 
terms  in  tbeir  j  lain  meaning,  r>ll 

as  understood  by  men  in  the  circumstances  of  those  using  them,  511 
effect,  if  ambiguous  by  design,  512 
«tru^,  if  ambiguous  without  Iran  I,  ."j13 
i  n  te  r  p  r e  t  ed  Ijy  1 1  >  ag  e.  51 3 
whether  parol  ad.niissibie  to  cxchuie  usage,  513 

wtiy  nut,  513 

view  of  usage  sis  of  the  nature  of  law,  513 
referred  to  time  of  subscrijttion,  514 

^      CONTRABAND  OF  WAR, 

Bujjposes  a  state  of  war,  ')(>(},  057 
what  articles  are  contraband,  ti53 — 055 
insurances  upoji,  when  void,  050 
when  valid,  {Jb^'i 
r  if  with  notice  to  insurer,  052 

i/      CONVOV 

warranty  to  ^ail  with,  570 

CORKECTIONS.     (iSee  AVtm'ioas.) 

^  CliuWN, 

its     tcrest  in  captures  insurable  in  c-tmmou  form,  21,  89,  90 

^    CRUISING, 

amounts  to  deviation  in  trader,  400,  407 

what  is  ju^titiable  under  letters  of  niarijue,  \^^ 
what  under  leave  in  policy,  409 
cases,  409 — 472 

DECK  LADING, 

to  l>e  specifically  descrii^Ml  in  pdicy,  25 

gives  uo  claim  to  contribution  wlien  jettisoned,  770 

unless  usiige  to  the  coutrary,  776 
but  contributed  to  general  average,  SUO 

DECLARATION,  in  action.     (See  Pleadings.) 


1126  INDEX. 

DECLARATION, 

of  the  ship  of  tnmsport,  827 
need  not  be  in  writing,  327 

or  indorsed  on  policy,  327 

or  before  lose,  328 

and  if  erroneous,  may  be  corrected,  827 
after  loss,  to  which  policy  it  may  be  appropriated,  828 
of  goods,  911 

cannot  alter  the  proper  effect  of  the  policy,  911 

DEFENCES.    (See  Set  Off:  Pleadings,) 

insurer  v.  broker  for  premiuncks,  202 

all  that  are  available  to  assured,  202 

and  illegality,  202,  203 
assured  v,  broker  for  losses  received,  191 

illegality  a  bad  defence,  191 

estopped  from  denying  plaintifTs  title,  192 
broker  v.  assured  for  premiums,  195 

all  defence  may  be  lost  by  lying  by,  195 

DEL  CREDERE  COMMISSION, 

effect  of  as  to  broker,  179, 180 

right  to  commission  under,  instanter,  195 

supposed  effect  of,  to  give  right  of  set  off,  209—212,  216 

DELAY.     (See  Deviation,) 

when  it  amounts  to  deviation,  459 
why,  459 
what  delay,  459 

in  port,  459 

during  the  voyage,  460,  461 
what  is  a  reasonable  time,  462 
what  will  justify  the  delay,  463 

in  relation  to  purpose  of  adventure,  464 

DETENTION.     (See  Arrests;  Embargo;  Capture.) 

DEVIATION, 

rests  on  description  of  voyage  in  policy,  424 

condition  thereby  in  policy,  424 
defined,  425 
includes  delay,  425 
aggravation  of  risk  by,  not  indispensable  for  avoidiog,  425 

variation  of  risk  is  enough,  425 
need  not  be  causa  proxima  to  the  loss,  426 
does  not  avoid  the  policy  ab  initio,  426 
in  intention  is  nothing,  426 
involuntary  is  not  hurtful,  426 

is  waived  impliedly  by  notice  at  time  of  making  policy,  426 
how  modified  by  usage,  437 

unless  excluded,  438 
how  modified  by  "  port  or  ports,"  436,  439 

geographical  order  of  several  ports,  439 

unless  there  be  a  usage,  440 
to  revisit  is  to  deviate,  when,  441 
how  modified  by  the  terms  of  policy,  441 
how  modified  by  liberty' to  touch,  &c.,  443 
clasi<ification  of  cases,  443 

liberty  to  touch,  &c.,  construed  by  purpose  of  the  adventure,  444,  452 
in  this  view  what  ports  may  be  viisited,  445 

usually  those  only  in  direct  course,  445 

but  this  may  be  varied  by  the  purpose,  447 

cases,  447 — 451 
special  purposes,  452 — 454 
trading,  if  without  delay,  not  deviation  under  these  clauses,  455 
seciis,  if  there  be  delay,  456 — 458 
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DEVIATIO'^— continued. 

delay  in  commencing  or  continuing  voyage  is  deviation,  459 

what  amounts  to  delay,  460—^462 
secus,  if  justifijible,  4t)3 

justifiable  in  relation  to  the  purpose,  4G4 
same  law  in  United  States,  465 
cruising,  when  it  amounts  to  deviation,  466,  468 

in  relation  to  the  contents  of  policy,  469 — 472 
what  causes  justify,  472 

unavoidable  necessity,  473 

cases,  473,  474 
making  port  to  refif,  475 

to  procure  fresh  hands,  475 

when  not  justifiable,  476 
stress  of  weather,  477 
to  avoid  capture,  478 
to  join  convoy,  478 
to  succour  distress,  479 

irresistible  force,  whether  of  peril  insured  against  or  not,  480 
the  deviation  must  be  no  more  thnn  commensurate  with  occjision,  473 

DOCUMENTS.     (See  NciitraUhj.) 

required  on  board  neuti*al  ship,  576 — 580 
implied  warranty  as  to,  626 — 632 

DOMICIL.    {Seo  Aliaj  Kncirif/  ;  As.'<iircd  ;  National  Character  ;  Warranties^  Exprets.) 
chief  tost  of  national  character,  121,  573 
definition  of,  121,  and  notes, 
tests  of  domicil,  122 

factum  mamndif  122 
animus  manendi,  122 
these  are  not  i«lentical,  122 — 124 
how  distinguished,  122—126 
the  chief  of  these  is  the  second.  126 
animus  vianoidi  the  test  of  domicil,  125,  126 
evidence  of,  126—130 
chief  evidence  is  trading,  127 — 130 
change  of  residence /a^ran/c  bfUo^  131,  573 
does  not  make  a  neutral,  131 

DOUBLE  INSURANCE.     (See  Ovtr-Insura  re.) 
what  it  is,  317 

howdi-^tinguished  from  re-insurance,  317 
why  resorted  to,  317 
how  much  recuvera]>le  under,  318  —  321 

English  rule  of  adjustment,  318 

French  rule,  319,  320 

American  rule,  319,  320 

in  case  of  fraud,  320 

as  to  return  of  premium,  321,  1016 

how  affected  by  valuation  in  policies,  321,  lul6 

DURATION  OF  RISK, 

clauBC  in  policy  describing  it,  229,  365 
on  goods, 

commencement  of  risk,  366 

words  in  the  ordinary  policy  governing  this,  366 
do  not  extend  to  lighters  and  boats,  366 
foreign  law  differs,  366 

cover  only  goods  loaded  at  the  port  named,  367,  36S 
this  strictness  not  favoured,  369 
ca^es  evading  this  rule,  3o9 
by  words,  369 

by  constructive  loading,  370,  371 
by  the  clause  to  touch,  stay,  vVc.  371 
place  of  loading  mu-t  be  the  harbour  town,  ol'-'f 
unless  usage  give  it  a  wider  limit,  374 
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DURATION  OF  mSK—eoHiinued, 

effect  of  ^*  at  and  from  "  a  foreign  port,  874 
a  place  of  sereral  ports,  375 
in  case  of  barter  policies,  375,  376 
end  of  risk  on  goods, 

effect  of  *'  safely  lauded,"  376 

covers  lighteis  and  boats,  376,  377 

unless  assured^s  own  lighters,  878 
what  is  such  a  landing  as  ends  the  risk,  379,  880 
no  fixed  limit  of  time  for  landing,  881 
foreign  law  is  different,  381 
in  barter  trade,  382 

Newfoundland  fishery,  382 
general  rule,  882,  383 
determined  by  landing  meet  of  the  goods,  383 
effect  of  insuring  "  to  a  market,"  385 
which  is  the  final  port  of  destination,  885 — 7 
on  ship, 

oommenoement  of  risk,  888 
'*  from  a  port,"  888 

"at  and  from "  a  foreign  port,  388,  889 
what  satisfies  this,  389 

to  haye  been  once  at  the  port^  389 

and  in  good  physical  safety,  389 
what  is  such  safety,  389 
what  delay  there  is  excusable,  390 
what  inexcusable,  390 

in  foreign  port,  391 
at  a  home  port,  391 
except  by  usage,  391 

limits  of  such  port,  392,  393 

in  oase  of  an  island,  894 
,  end  of  risk, 

words  in  common  policy,  394 
by  foreign  law,  395 
mooring  in  good  safety,  is  what,  395 
physical  safety,  895 
political  safety,  396 

to  have  an  opportunity  of  dischai^ging,  396 
if  the  ordinary  clause  were  wanting,  398 
if  insured  to  an  island,  399 

to  an  island  and  a  market,  400 
in  case  small  part  of  cargo  discharged,  400,  401 
result  stated,  401 
French  law,  stated,  402,  403 
in  case  the  policy  be  to  ^*  port  or  ports,"  404 

which  it  is,  depends  on  discharge  of  bulk,  404,  405 
in  case  it  be  to  **  her  final  port  of  discharge,"  405 
in  case  it  be  illegal  to  enter  such  final  port,  405,  406 
in  case  the  intention  to  proceed  to  final  port  be  abandoned,  407 
in  case  usage  prolongs  the  risk,  408,  410 
consent  shortens  it,  409 
prolongs  it,  410 
in  case  of  time  policies,  410 
on  freight, 

commencement  of  risk,  411 

principles  that  govern  this,  411 
general  rule,  412 

ultimate  development  of  this  rule,  414 
what  must  be  proved,  413 

cases,  413—416 
as  to  the  contract  to  ship,  416 
if  neither  cargo  nor  ship  be  ready,  416 
in  case  of  churtered  hire,  418,  419,  421 
oases,  419—422 
general  result,  42S 
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ENEMY.     (See  A  lien  Enemy,) 


EVIDENCE, 

of  uB:ige8,  1068 

03  to  terms  of  trade  or  art,  IOCS 

materiality  of  representation,  10(59 
of  concealment,  1069 
of  deviation,  1061) 
delay,  10G9 
illej,'ality,  1069 
constructive  total  loss,  1070 
reasonable  skill  and  care  of  agent,  1070 
makin;;  the  policy,  1070 

througti  agent  for  a-ssured.  lO/O,  1071 
by  inburer  or  his  agent,  107L  1072 
conditiuni  and  warranties  performed,  1072 
interest  in  ship,  1073 
in  goods,  1075 

extent  of  interest,  1078 
parties  in  whom  vested,  1079 
risk  couKneucing,  1080 

by  ship  bfeing  in  port,  1080 

bailing,  &c.,  lOSO 
by  u'oods  being  loa<ied  on  board,  1080,  10S3 
loss,  io»3 

amount  of  loss  on  «hip,  1084 
causes  of  loss,  1086,  1087 
in  defence, 

unsea  worth!  nt'3.s,  1000 
misrepresentation,  1091 
illegality,  1091 
constructive  total  loss,  1092 

EMBARGO, 

loss  of  voyage  through  fear  of,  not  a  loss  within  the  policy,  682,  684 
loss  by,  is  covered  by  the  policy,  7' '5 

what  expenditure  La  included,  705 — 708 

EXPENDirUUE.     (See  (nncnd  Avcrarjc.) 

when  it  is  a  general  average  loss,  770.  78S — 798 

distinguished  in  prmciple  from  sacritiee,  770 
how  contributed  for,  812 

•"     FIRE, 

loss  by,  when  covered  by  the  policy,  700 

S[»ontane()U3  combustion  considered,  700,  784 
through  negligence.  70l 

when  it  is  a  general  average  loss,  782,  784 

•^         FOUiaON'  ADJUSTMENT, 

of  L,'eneral  average,  when  and  on  whom  binding,  820 — 8-2 

^/       FOREIGN  SENTENCES, 

how  far  they  are  evidence  in  our  courts,  588 
conditions  to  bo  fulfilled,  588 

as  regards  court  i)ronouucing,  589 
territory  in  w4iich  it  is  held,  589 
prize  upon  which,  589 
exi)re->8  statement  in  sentence,  590 — 595 
presumption  as  to,  595 

FRAUD, 

in  over-insuiing,  avoi<la  the  policy,  320 

in  that  case,  no  return  of  premium,  320 
in  representations,  avoids  policy,  497,  512 

whether  or  not  known  to  be  untrue,  497 
how  far  it  caters  into  barratry,  711 — 724 


/ 


1130  INDEX. 

FRAUD— <x)ntin«cd. 

in  the  aasured  entitlM  the  insurer  to  recover  back  losses  already  paid,  1003 
in  the  insurer,  entitles  to  return  of  premiums,  1011 
/  in  the  assured,  entitles  to  no  such  return,  1012 

FREE  OF  AVERAGE, 
I  to  be  found  in  the  common  memorandum,  744 

I  meaning  of,  745 

\  effect  of,  745 

*  whether  loss  be  thereby  confined  to  deterioration,  738 — 758,  note. 

FACTORIES  IN  THE  EAST, 

traders  under,  not  domiciled,  184 

/     FREIGHT, 
•^  is  what,  28 

in  insurance  law,  28,  29 
is  insurable,  29 

from  what  time,  29 
under  French  law,  80 
advances  on,  insurable,  81 
by  whom,  815 
how  described,  81 
^  for  part  of  the  voyage  or  time,  insurable,  81,  422 

what  is  covered  by  policy  on,  81 

in  reference  to  charterer,  82 
vendor  of  ship,  82 
insurable  interest  in,  58—58 
in  whom,  58—58,  815 
in  what,  58—58 
when  it  arises,  57 — 58 
commencement  of  risk  on,  411.     (See  DurcUion  of  Risk.) 
losses  on  freight  within  the  policy,  734 — 738 

within  the  principles  of  general  average,  800 
how  adjusted  when  particular  average,  848 
under  open  policies,  849 
total  loss  on,  912—915.     (See  Total  Loss,) 
constructive  total  loss  in  relation  to,  977 — 994.     (See  Constructive  Total  Loss.) 

FREIGHTER.     (See  Charterer.) 

his  insurable  interest  on  goods,  59 

how  affected  by  circumstances,  59 — 61 
in  profits,  61—66 

dependent  on  what,  61—68 

l/^         '■  FROM."     (See  A  t  and  Prom.) 
a  port^  beginniog  risk,  888 

effect  of,  8S8 
to  sail  from,  560,  569 

/^       FURNITURE, 

of  ship,  what  is  covered  by,  in  policy,  IS 
not  a  whaler's  outfit  and  stores,  19 

GENERAL  AVEflAGE, 

"  unless  general*'  in  the  common  memorandum,  746 

meaning  of,  746 
history  of  the  term  average,  738 — 758,  note 
what  is  general  average,  considered,  749,  note 
the  practice  of  average,  statementd  iu  respect  of,  749,  note 
principles  affecting,  770 

classification  of  such  losses,  770 
sacrifices,  770 
expenditure,  770 
practical  distinction  between  the  two,  771 
definition  of  general  average  losses,  771 

of  general  average  contribution,  771 
adjustment  of  general  average,  771 
main  characteristics  of  general  average  loss,  772 
rituMi,  775 


^ 
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GENERAL  AVEKAQE— c(/7i^/nt*€c/. 
los-ses,  775 
eacrifices,  775 
jettison,  775 

of  deck  lading,  776 
of  goods  put  out  into  ligliters,  777 
compositiou  to  pirates,  778 
damage  incidental  to  jettison,  773 
goods  jettisoned  are  not  abandoned,  779 
sale  of  goods  to  raise  money  in  emergencies,  779 
sacrifice  of  part  of  ship,  780 
damage  by  fighting,  783 
damage  to  ship  to  get  at  cargo,  784 
voluntary  stranding,  784 

variety  of  opinion  upon,  785 — 788 
extraordinary  expenditure,  788 
was  it  extraordinary,  788 
was  it  for  the  general  benefit,  789 
expense  of  making  a  port  for  repaii-s,  789 
what  charges  admi.-ii^ible,  789,  71)0 
as  to  the  cost  of  the  repairs,  790 
wages  and  provisions  for  crew  during  repairs,  792  . 
uiider  capture,  794 

wiiy  latter  admissible,  794 
under  embargo,  wliy  not.  795 
under  other  circumstance^,  795 
what  services  mako  general  average  expenditure,  7iH) 
as  to  ransom,  798 

expense  of  raising  needful  money,  798 
what  contributes  for  losses,  798 

generally,  all  at  ri^k  ot  tlie  time,  71'9 
also,  that  which  was  sacrificed,  799 
as  well  as  that  which  was  saved,  7ii9 
frei^'ht  on  both  included,  800 
clas.Hitication  of  goods  for  contribution,  800 
excei)tions,  800 

deck  lading  contributes,  but  is  not  contributed  for,  800 
warlike  stores  and  government  goods,  80l 
adjustment,  801 

general  principle,  801 

diilWence  of  rule  as  to  sacrificos  and  expenditure,  802 
rule  as  to  expenditure,  8o2 
as  to  sacrifice.^,  8<t2 

goods  sold,  803 
when  ship  is  lost,  goods  saved,  806 
immediate  saving  of  ship  and  ultimate  loss,  808 
qucrij,  whether  ultimate  or  immediate  success  is  the  governini' 
object,  808 
estimation  of  loss,  809 

general  rule  in  case  of  jettison,  809 

in  case  of  arrival  damaged,  809 
where  damage  occivsioned  by  the  jettison,  810 
in  case  of  recovery  of  goods  jf^ttisoned,  810 
of  di-^gui-jcd  trinkets,  810 
freight  lost,  810 
part  of  ship  sacrificed,  81 0 
goods  sold,  811 
expense  of  loan,  81 1 
result,  811 
contributory  value,  812 

general  principle,  812 

in  case  of  expenditure,  812 

of  sacrifice,  812 
rule  practically  followed,  813 
a-j  applied  to  ship,  813 

ditficulty  of  this  question,  814 
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GENERAL  AYERAGE—^wtinued. 

M  applied  to  freight,  815 — 817 
as  applied  to  goods,  817,  818 
an  adjustment,  for  example,  818 — 820 
foreign  adjustment,  820 

great  diversity  of  principle  and  practice,  820 

yet  such  adjustment  binding  on  the  co-adventurers,  820 

and  on  the  insurer,  if  made  according  to  the  foreign  lair  and  usage  of 

the  place,  821 
that  it  is  so,  must  be  proved,  822 
parties  liable,  and  how  compelled  to  contribute,  823 
liability  of  insurer  to  reimburse  contribution,  82i,  749 — 760,  note 
such  contribution  may  be  insured,  58 

GOODS.     (See  Cargo,) 

a  subject  of  marine  insurance,  22 
what  is  covered  by  policy  on,  22—27,  46, 46 
generally,  cargo  on  board,  22 
substituted  cargo,  22,  23 
liquids,  and  contraband,  23 
bullion,  coin,  jewels  for  sale,  23, 24 
emigrant's  equipment,  24 
not  bank  notes  or  bills  of  exchange,  24 

jewels,  money,  &o.,  about  the  person,  24 

master*s  effects,  24 

goods  on  deck,  25 

whaling  outfit,  tecua  the  animal  produce,  26 

live  stock  or  provender  for  it,  26,  27 
specific  description  with  care,  27,  28 
commencement  of  risk  on,  366.    (See  DuivUion  of  £uk.) 
end  of  risk  on,  376 

losses  upon,  as  covered  by  policy,  782 
jettison  of,  776-779 

sold  to  meet  emergencies,  779  . 

oontribution  from,  to  general  average,  799,  800 

exceptions  to,  800,  801 
adjustment  of  general  average  as  affecting,  802,  803 
estimation  of,  fbr  general  average  loss,  809 — 811 
contributory  value  of,  812,  817,  818.     (See  General  Average.) 
how   losses  are  adjusted  for  particular  average,  830 — 39.        (See  Par- 

tictdar  Average  ;  Adjustment.) 
total  loss  on,  898—908 

total  loss  of  part,  909—912.     (See  Total  Loss.) 
constructive  total  loss  on,  962 — 977.     (See  Constructive  Tdtal  Lf/Si.) 

HYPOTHECATION.     (See  Bottomry.) 

of  ship  and  freight  by  master,  335,  337 
cargo,  337,  389 

right  of  recovery  over,  335,  3 3 (3 

ILLEGALITY.     (See  Neuiral  ;» Neutrality  ;  National  Character.) 
no  trade  or  voyage  affected  thereby  insurable,  G33 
illegal  in  part,  uninsurable  in  all,  t)34 
but  this  must  affect  the  voyage  intsurod,  to  be  a  defence,  636 

therefore  if  the  voyage  be  not  entire,  636 

or  the  trade  be  only  the  produce  of  illegality,  636 
there  is  no  defence  to  the  policy,  636 
the  premium  is  the  underwriter's,  though  policy  void,  637 

even  though  he  knew  of  the  illegality,  637 

unless  the  assured  was  manifestly  innocent,  637 

reason  for  these  doctrines,  638 
under  the  municipal  laws,  638 

a  contract  against  the  lex  loci  co7itractUs  is  invalid,  638 
and  oannot  be  en  force  1  against  lex  fori,  638 

policy  on  smuggling  against  our  laws  is  invalid,  639 
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but  not  tltough  ag;»inFit  foreign  revenue  laws,  639 

a  (leci>ionofLord  Mansfiold'R  uiiaunderHtood,  639,  640 

policies  agiiinyt  tlio  Uiivigatit^n  laws  invalid,  642 

the  cuHtoms  laws,  042 

the  .slave  tnide  liiWH,  042 

commercial  treaties,  043 

airainst  tlio  convoy  aet;^,  643,  644 

other  acts  of  {>;u'liu;ii  ut,  044,  04.") 
but  not  aL'ainst  acts  with  a  eolhiteral  purpose,  643 
a  voyaire  may  he  le.ral  in  faet  tliough  not  in  terms,  646 
hut  a  p(»licy  airaiu-t  an  eiuhargo  is  void,  046 
again?it  our  war  policy.  047 

policies  on  enemy's  property  void,  617 

or  on  trade  with  the  enemy,  048 

unle.^s  there  be  neutral  domicil,  643 

these  are  questions  of  fact,  019 
not  of  presumption,  019 

ultimate  de-tinatiun  rules.  649 
under  the  Law  of  Nations,  0/>l.     {^ce  Neutrcditij  ;   Wuin'anticSy  Express.) 
what  is  neutraiity,  05'J 
wl.at  are  the  duties  attaching  thereto,  652 
cousecpieuces  of  breach,  052,  053 
eir  ct  on  [ndiciea  to  prt)ttict  sucli  breach,  652 
coil  tral)a  lid. 

iiisuranci's  on  contraband,  053 

what  articles  are  contraband,  053 — 655 
contraband  is  infection.s  on  board,  050 
iusur.'uices  upon,  where  void,  050 

where  valid,  05  ) 
but  if  no  war,  no  contraband,  056,  657 
blockade, 

insurances  for  breach  of  Idockade,  657 

the  laws  of  blockale,  057 

couditions  ol  valid  blockade,  657 
the  pun-ly  penal  character  of  conli^catiou,  657 

conhscitiou  a  belligerent  liijht  merely,  657 

does  not  imply  illegality,  057 
privileged  trale. 

policies  on  neutrals  in  such  trade  void,  653 

establishment  of  this  rule  of  law,  058 
carrj'ing  trade  generally, 

enemy  ships — neutral  goods,  and  vice  rcrsd,  658,  659,  660 
declaration  of  Paris,  000.  580 

elTect  of,  as  to  returu  of  premiums,  1009 — 1011 

INHERENT  VICE, 

of  Biibject  insured,  not  a  loss  within  the  policy,  605 
spontaneous  cmbuHtion,  000 

INSURANCE  COMTANIKS, 
the  old  compan  es,  137 
their  origin  aud  monopoly,  137,  13vS 
re)»eal  of  moi.opoly,  138 
retiiaining  privilege,  138 
new  companies  under  "  Com]»anies  Act,"  140 
effect  of  tha^  act,  140 

on  the  con^iitution  of  new  companies,  140 
on  that  of  old  conipanies,  140 
as  to  [»roceediiig8  ultra  vires  by,  141 
form  of  .>-ub*criptiou  by,  141,  142 

INSUREli. 

wiio  may  be,  135 

history  of  the  practice  in  England,  135 
Lh»vd  8  underwriters,  135 
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The  Old  Companies,  187 

their  monopoly,  188 
effect  of,  on  Lloyd's,  138 

in  originating  ahipownere'  clubs,  139 
repeal,  139 
joint  stock  companies,  140 
shipowners*  clubs,  189 

no  policy  necessary  to  these^  1 39 

except  to  found  an  action  at  law,  1035 
form  of  subscription,  141, 142 
partnerships,  189,  142 

form  of  subscription  by,  142 
his  agents  to  subscribe,  174 
their  authority,  174 
his  relation  to  the  broker,  177,  179 

under  course  of  business,  177 — 179 
his  rights  and  liabilities  in  relation  to  assured,  180 
is  not  the  creditor  of  assured,  180 
is  not  entitled  to  set  off  unpaid  premiums  against  assured,  181 

unless  in  bankruptcy  in  peculiar  cases,  182 
is  liable  to  action  by  assured,  1 82 
for  premiums  overpaid,  182 
to  be  returned,  182 
is  liable  to  assured  for  losses,  177,  183 
is  discharged  by  paying  broker  cash,  183 

whether  he  is  so  by  placing  it  to  account,  183 

depends  on  assured's  knowledge  of  the  usage,  183 
what  is  the  presumption  of  law,  184 
cases,  184^188 
results,  188 
his  relations  with  the  broker,  202 

is  creditor  to  him  for  premiums,  202 
what  defences  to  such  an  action,  202 
when  the  right  of  set-off  arises,  204—206 
in  case  of  bankruptcy,  207 — 215 

principles  of  such  set-off,  204—206 
under  statutes  of  set-off,  206,  207 
principles  of,  206 
his  non-liability  for  losses  not  within  policy,  663 — 685.     (See  Louet.) 

for  losses  excepted  from  policy,  739—769.     (See  Losses.) 
his  liability  for  losses  within  the  policy,  687 — 738.     (See  Losses.) 

for  general  average  contribution,  824,  749 — 760  note.     (See  Oeneral 

Average,) 
in  case  of  abandonment,  869 — 871 
his  rights  in  case  of  abandonment^  866 — 875 
bis  relation  to  master  in  case  of  abandonment,  876 

INCORPORATE  COMPANY.  (See  Company,) 

INTEREST,  INSURABLE, 

extent  or  nature  of,  need  not  appear  in  policy,  44,  45 

what  it  is,  49—53 

by  whom  possessed,  49 — 9? 

shipowner  and  charterer,  53 — 59 
in  ship,  53 

freight,  53—55 
advanced  freight,  55,  815 
in  freight  from  what  time,  57 
in  average  contribution,  58 

liabilities  attaching  to  passage  money,  58 
to  accidents,  59 
shipper,  freighter,  vendor,  vendee,  59 — 66 
in  goods,  59 — 61 

under  various  circuoLstances,  59 — 61 
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in  profit?,  61—66 

provided  they  must  have  been  made,  61 

and  the  goods  were  owned  by  assured,  62 
description  iu  policy,  63 — 66 
apparent  conflict  of  interests,  67  note  3,  322  note 
return  of  premium  for  want  of,  1013,  1014 

for  short  interest,  1015 
evidence  of,  1073 

INTEREST,  MERCANTILE, 

due  on  adjustment  when  it  contains  a  promise  and  specifics  a  time,  1001 
due  on  a  loss,  1086 

on  bottomry  loans  from  time  of  arrival,  1086 

JETTISON.     (See  General  Avcr<tge.) 

JEWELS, 

as  merchandise,  covered  under  '*  t^'oods,"  23 

not  so,  if  worn  about  the  person,  24 

when  excepted  from  general  average  contribution,  800 

when  not  so  excepted,  800 

estimation  of,  when  jettisoned  under  disguise,  810 

JUiilSDICTION, 

of  Common  Law  Courts,  1029 
Courts  of  p:quity,  1030 

LABKLS  OR  SLIPS, 
use  of,  252 
not  valid  in  law,  253 
qucerc,  whether  in  equity,  254  and  note, 
not  admi.ssible  in  evidence,  253 

LABOUR, 

to  sue  and  labour,  &c.,  clause  for,  232 

LAWFUL  TRADE, 

warranty  as  to  ship  in,  effect  of,  558 

LAW  OF  NATIONS.    (See  Neutral;   Nnitrality ;  lUegaHtij ;   Warranties,   Ejjireas.) 
as  it  affects  neutral  trade,  131,  57 2,  652,  658 

how  the  neutral  character  may  be  acquired,  117 — 130 

how  not,  131 

how  lost,  117—133 
neutral  property,  117,  133,  672 
neutral  duties,  652 

breach  of,  as  affecting  policies,  652 
ship's  papers,  576 
ship's  conduct,  583 
contraband  of  war,  585,  653 — 656 
right  of  search,  585 

LEAKAGE  AND  BREAKAGE, 

ordinary,  not  a  loss  within  the  policy,  666 
rule  of  maritime  law  as  to,  Q66 
alleged  usage  at  Lloyd's,  666 

di-'.illowed  by  Lord  Denman,  666 
what  is  such,  667 

as  fixed  by  foreign  law,  667 

LICENCE  CLAUSES, 

as  they  appear  in  the  policy,  230 

LIVE  STOCK, 

not  insurable  as  goods,  26 

on  the  nrovender  for  f*;uno.  2(> 
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LLOYD'S.     i^eeAtsured;  Broker  ;  Insurer.) 

origin  of.  135 
history,  186 
rooms,  186 
lists,  136,  137 
agents,  136 
underwriters,  137 
Usages  at,  177—180 

who  is  bound  by  them,  180 — 184 

rights  and  liabilities  out  of,  184 — 216 
policy,  form  of,  220.     (See  Policy.) 

LONDON,  FLOATING  CONDITIONS.    {See  Shipping  DoAtmentt ;  Amgnmeni.) 
effect  of,  106,  317 

LOSSES, 

adjustment  of,  182 

insurer  debtor  to  assured  for,  177,  179 

payment  of,  in  cash  to  broker,  183 

discharges  insurer,  when,  183.  184 — 188 
broker  with  policy,  to  collect  with  all  diligence,  190 
bound  to  collect  in  cash  only,  184 

unless  when,  184— 188 
liable  on  money  received,  for,  190 
cannot  refuse  to  pay,  if  he  allows  in  account,  191 
cannot  recover  back  when  paid  over,  191 
pledgee  of  policy,  may  retain  for  advances,  196  and  note 
set  off,  right  as  to,  204—215 
not  covered  by  the  policy, 
wear  and  tear,  66  i 

instances,  664,  665 
inherent  vice,  665 

spontaneous  combustion,  666 
leakage  and  brenkHge,  666 

rule  of  maritime  law,  666 
alleged  usage  at  Lloyd^s,  666 
disallowed  by  Lord  Denman,  666 
what  is  such,  667 
foreign  law  fixes  the  amount,  667 
mortality  of  live  stock,  668 

if  by  natural  causes,  668 
8ecu8f  if  by  violence,  669 
losses  not  proximate  to  the  perils  insured  against,  670 — 678 
losses  by  negligence  of  assured,  673,  675,  678 

excluded  by  limitation  of  responsibility,  678 

by  the  acts  of  the  assured's  government,  680 

through  fear  of  embargo,  blockade,  or  fear  of  confiscation,  682 — 684 

by  violation  of  foreign  revenue  laws,  685 

if  insurer  had  notice,  685 
by  loss  on  another  than  the  subject  insured,  685 
covered  by  the  policy  clause,  687 
by  peiils  of  the  sea,  687 

as  to  foundering,  688—690 
shipwreck,  690 
stranding,  690 

proximity  of  the  cause  of  lose,  691 — 696 
worms,  697 
rats,  697 
collision,  697 

classified  by  Lord  Stowell,  697 
liability  of  insurer  in  respect  of,  698 
by  fire,  700 

spontaneous  combustion,  700 
through  negligence,  701 
by  capture  seizure,  and  takings  at  sea,  701 
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by  capture,  &c., — 

whether  lawful  or  unlawful,  702 
insurer  equally  liable,  702 
is  consti-uctive  totol  loss,  703 
policy  against  British  capture  invalid,  704 
priEes  made  after  peace,  704 
by  arrests,  detentions,  and  embargoes,  705 

wages  and  provisions  during,  708 
by  pirates,  rovers,  &c.,  709 

mutinous  seizure  by  crew  or  passengers,  710 
theft,  what  is,  in  the  policy,  710 
wreckers,  711 
by  barratry,  711 

supposed  meaning  of  the  term,  711 
error  in  law  derived  therefrom,  711 
definition  of,  712 

as  to  the  intent  in  the  act  amounting  to  barratry,  712 
when  proof  of  interest  unnecessary,  712 
when  it  is  necessary,  713 
what  is  not  barratry,  713 
what  is  barratry,  714 

instances,  714 — 716 
on  part  of  the  master,  716 

of  the  crew,  717 
by  and  against  whom  barratry  is  possible,  719 
ownership  in  relation  to,  721 

pro  hac  vice  in  freighter,  721 

depends  on  the  charter-party,  721,  722 
what  sustains  allegation  of  barratry,  724 
foreign  law  as  to,  726 
"all  other  losses  or  misfortunes,"  727 

losses,  the  legal  or  necessary  consequences  of  perils  insured  against,  728 
salvage,  728 
expenditure,  under  sue  and  labour  clause,  729 

what  it  consists  of,  730 — 732 
damages  in  the  Admiralty,  732 
charges  on  goods,  732 
loss  on  freight,  734—738 
excepted  by  the  policy, 

under  the  common  memorandum,  739 

occaj^iun  of  this  memorandum,  740,  741 

in  general  use,  741 

terms  of,  742 

meaning  of  these  terms,  743 

what  is  contained  under  enumerated  articles^  744 

"  warranted  free  of  average,"  meaning,  745 

"  unless  general,"  meaning,  746 

"or  the  ship  be  stranded,"  meaning,  747 

reason  for  this,  747 
the  loes  need  not  be  traced  to  the  stranding,  748 
but  the  goods  must  have  been  then  on  board,  750 

what  is  a  stranding,  751 — 758 
the  percentage  clauses,  object  of,  758 
per-ceutage,  how  made  up,  758 

(1)  of  successive  losses,  759 

(2)  not  of  general  and  particular  average,  759 
this  disputed  in  note,  7o9— 759 

(3)  not  of  extra  expenditure  added  to  damage,  760 
this  disputed  in  note,  739 — 759 

per-centage,  on  what  calculated,  760 
upon  what  is  at  risk,  761 
upon  each  of  articles  enumerated,  761 

if  not  enumerated,  upon  the  "^hole,  762 
although  in  separate  packages,  762 

4  D 
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miless  by  ezpresa  stipulaiioD,  763 
on  tbe  whole,  or  on  part,  wbon  Iobb  above  the 
limit.  764 
general  effect  of  the  memoranddm,  768 
under  special  exceptive  clauses,  765 

"  to  be  free  of  seizure  in  port  of  discharge/'  765 

what  is  the  port  of  discharge,  765 
''to  be  free  of  confiscation  in  port  of  discharge,"  766 
"  to  be  firee  of  capture,  ftc,  in  port/*  766 
"  to  be  free  of  capture  and  seizure,**  767 

"and  the  consequences  thereof."  768 
"to  be  free  of  mortality  and  jettison,'^  769 
total  loss,  doctrine  of,  850 — 852 
constructive  total  loss,  doctrine  of,  850 — 852 
aggregation  of  lossee,  b78 
adjustment  of,  on  policy,  182,  995 

of  general  average  loss,  801 — 822 
of  particular  average  loos,  830 
on  goods,  830 — 839 
ship,  841—846 
freight  and  profits,  848,  849 
of  salvage  loss,  1002 
reooveiy  back  of  losses  paid,  1003 

LOSS  OF  VOYAGE, 

exploded  doctrine  of,  927 
retardation,  no  ground  to  abandon,  969 
leciM,  if  goods  cannot  be  sent  on,  970—973 

LOST  OR  NOT  LOST, 

effect  o^  in  policy,  223,  306,  807 

MARINE  INSURANCE, 

general  principles  o(  8 — 16 
subjects  of,  17—47 
parties  to,  48—140 
agents  for,  143 — 216 
policy  of,  217—288 
'    losses  covered  by,  687 — 739 

not  coverod  by,  663 — 687 

MARKET, 

effect  of  insuring  to  a  '^  market^**  385 
to  an  island  and  a  market,  400 

MASTER.    (See  Shipmatier.) 

MATERIALITY, 

of  representations,  502 — 506 
of  fiMts  concealed,  547 

how  proved,  448,  549 

MEMORANDUM, 

the  common,  in  policy,  234 

reason  for,  739 
in  common  use  in  other  countries,  741 
meaning  of  the  terms,  743 
'*  warranted  free  of  average,"  7^4 
"  unless  general,**  746 
"or  the  ship  be  stranded,*'  747 

reason  for  these  words,  747 

loss  need  not  to  be  traced  to  stranding,  748 
if  the  goods  were  at  risk,  750 

what  is  a  stranding,  751, 758 
the  per-oentage  clauses,  758 
per>centag^  how  made  up,  759 

of  successive  losses^  759 
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not  of  general  and  particular  average,  759 

this  disputefi,  738—759,  note 
nor  of  expenditure  and  damage,  760 
this  disputed,  738 — 759,  note 
on  what  the  per-centage  to  be  calculated,  760 
on  the  amount  at  risk,  761 
on  each  of  the  enumerated  articles,  761 
in  gi'oas,  of  articles  not  enumerated,  762 
although  in  separate  packages,  762 

unless  tliere  be  other  stipulations,  763 
or  the  loss  exceeds  the  per-centage,  764 

MERCHANDISE,     (See  Goods,) 

MERCHANT  SHIPPING  ACT, 

how  to  insure  against  consequencefl  of  collision  under,  21 
and  other  risks,  21 

MISREPRESENTATION.     (See  Representations.) 

MIXED  POLICY, 
what  it  is,  361 

in  what  it  agrees  with  voyage  policy,  362 
in  what,  with  time  policy,  361 
effect  of,  361 
foreign  law,  362,  363 

MONEY, 

carried  as  merchandise,  covered  by  *'  goods,"  23 
not  so,  if  carried  about  the  person,  24 

MORTALITY  OF  LIVE  STOCK, 

by  natural  causes,  not  covered  by  policy,  668 
secus,  if  by  violence,  669 

warranted  free  from  mortality  and  jettison,  769 
effect  of,  769 

MORTGAGOR, 

has  still  an  insurable  interest,  73,  74 

notwithstanding  the  mortgage  is  by  absolute  conveyance,  74 

MORTGAGEE, 

has  an  insurable  interest,  73,  74 

to  the  extent  of  the  loan,  73,  74 
beyond,  he  recovers  for  mortgagor,  74 
although  he  appears  absolute  owner,  74 

MUTUAL  INSURANCE  CLUBS.     (See  Shipoicneri  Insurance  Clubs.) 

NATIONS,  LAW  OF.     (See  Law  of  Nations.) 

NATIONAL  CHARACTER, 

how  it  affects  assurability,  117 — 131 
is  couistituted  as  to  persons  by  domicil, 
domicil  dti fined,  121 
tests  of  domicil,  122—126 

chief  test,  animus  manendi^  126 
evidence  of,  126—130 
neutral  domicil  not  to  Oe  B^c(\\i\rei\  flagrante  hello,  131 
trade  the  test  of  national  character,  122  note,  123 — 128 
a  test  of  thi-!  as  to  property,  132,  133 

how  affected  by  declaration  of  Paris,  134 
of  ports,  132 

factories  in  the  East,  134 

NEGLIGENCE, 

couBidere<l  as  proximate  cause  of  loss,  673,  675 

is  not  covered  by  the  policy,  673,  675,  678 

4  D  2 
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NBUTRAL, 

may  trade  with  the  enemy,  181 
is  notwithBtanding,  aasurable,  181 
may  lose  his  neutrality, 

by  residence  in  hostile  country,  122 — 130,  578 
especially  by  trading  therein,  126 — 181 
thence  unassurable,  126 — 131 
this  character  may  be  acquired,  128,  573 

but  not  Jlagrante  bello,  131,  578 
as  to  his  property.    See  NenUralUy, 
his  duties,  652 

consequences  of  breach  of,  652 
effect  of  such  breach  on  policies,  652 

NEUTRALITY.    {^^  NetUral ;  DomidL) 
warranty  o^  571 

effect  of,  571 
breaches  of,  571 
limits  to,  572 
neutral  ownership,  572 

in  what  it  consiats,  572 

domidl  of  person,  578.    (See  DomicU.) 

not  if  acquired  Jlagrante  bdlo,  578 
eatabliahments  in  different  countries,  673 
property  must  be  wholly  neutral  owned,  574 
as  to  property  in  transit,  574 
if  there  be  a  want  of  neutral  origin,  575 

cured  by  re-exportation  from  neutral  oountiy,  575 
ship  must  be  documented  as  required,  576 
documents  required,  576 — 580 
must  not  engage  in  privileged  trade  of  enemy,  580 
nor  carry  simulated  papers,  582 
or  suspicious  papers,  582 
or* conceal  papers,  582 
or  destroy  papers,  588 
or  disguise  enemy's  goods,  588 
law  of  enemy  goods— neutral  ships,  and  vice  vend  588,  658^660 
violation  of  blockade,  584,  657 
carrying  hostile  despatches,  584,  652 

ambassadors'  despatches  privileged,  586 
carrying  contraband  of  war,  585,  658 — 656 
resisting  right  of  search,  585 

doctrine  expounded,  587 
consequences  of  resisting,  587 
limits  to  right  of  search,  588 
foreign  sentences  considered,  588 

as  evidence  of  breach  of  neutrality,  588 — 595 
duties  attaching  to  neutrality,  652 

consequences  of  breach  of,  652 

effect  of  breach  on  policies,  652 

if  with  notice  to  insurer,  652 

OPEN  POLICY.    (See  Premiums,  Retwm  of.) 
what  it  is,  218,  309 
how  estimate  the  interest  covered,  809 

practical  rule,  809 
adjustment  of  loss  under,  810 
proof  of  interest  at  risk  under,  811 
msorable  value  of  ship,  811 
of  freight,  811 
goods,  812 

invoiced  in  foreign  coin,  818 
bartered,  814 
under  drawback,  814 
continuing  policies,  814 

how  estimate  the  interest  under,  816 
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OVER  INSiniANCE.    (See  Double  Insurance.) 
what  it  is,  318 
how  much  recoverable  under,  31 8 — 321 

Eugllsh  rule  of  adjuatment,  318 

French  rule,  319,  320 

American  rule,  319,  320 

in  case  of  fraud,  320 

as  to  return  of  premium,  321 

how  affected  by  valuation  in  policies,  321 
how  it  affects  return  of  premium,  1016 

OUTFIT.     (See  Furniture  ;  S/t  ip.) 

PAPERS.    (See  Documents;  Neufrality.) 

bhip's  papers  iu  time  of  war,  57(5 — 683 

PARTICULAR  AVERAGE, 

what  is  particular  average,  739  note, 
average,  dispute  as  to  its  origin,  741  note. 

its  origin,  history,  and  meaning  considered,  7i3  note, 
among  the  Romans,  743 — 748  note, 
what  is  comprehended  in  it  under  the  memorandum,  738 — 758  note. 

involves  general  average,  749 — 760  note, 
distinguished,  827 
defined,  827 

distinctive  use  of  the  term,  828 
does  not  comprehend  petty  avei*age,  829 

petty  average  described  and  distinguished,  829 
how  adjusted,  830 

on  goods,  830 

what  value  is  assumed  as  basis,  831 
on  goods  damaged,  8:31 

depreciation  of  goods,  how  ascertained,  832 

indemnity  payable,  how  ascertained,  833 

comparison  is  of  gross  produce  of  sound  and  damaged  sales, 

835 
on  goods  sold  in  bond,  835 
on  a  total  loss  of  part,  835 

and  also  an  average  loss  of  part,  836 
sale  of  sound  and  damaged  together  not  advisable,  836 
charges  for  sales  go  against  insurer,  837 
on  sea  damaged  goods  sold  iu  port  uf  dieitress,  837 
on  goods  sold  at  intermediate  port,  838 
on  goods  under  the  memorandum,  838 
on  goods  where  whole  cargo  not  on  board,  838 
on  goods  under  a  continuing  policy,  839 
suggestions  for  providing  a  complete  indemnity,  889,  840 
on  ship,  841 

rule  of  adjustment,  841 
rule  of  one  third  new  for  old,  842 
limitation  to  this  rule,  842 
when  not  applicable,  842 — 845 
from  what  is  the  one-third  deducted,  845,  846 
extra  cost  of  repairs  at  port  of  distress  fulls  on  underwriter,  846 
80,  temporary  repairs,  847 
BO,  cost  of  replacing  goods  necessarily  sold  to  repair  ship, 

847 
so,  repairs  niade  before  total  loss,  847 
on  freight  and  profits,  848 

rule  of  adjustment,  848 

rule  for  only  part  of  full  cargo,  848 

under  open  policies,  the  adjustment  is  on  gross  freight, 
8l9 
rule  when  goods  are  transhipped,  849 
rule  when  part  of  profits  lost,  849 
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PARTIES, 

to  marine  insurance,  47 — 1 42.     (See  Auured  ;  Insurer  ;  Agent ;  Broker.) 

to  suit  on  a»«igned  policy,  I03 

to  policy,  222 

to  pay  a  general  average  contribution,  799—801,  824,  749—760  note 

when  adjusted  abroad.  820,  821,  822 
to  the  action,  on  the  policy,  1032 

PASSAGE  MONEY, 

bow  it  diffeiv  from  freight,  38 

when  paid  in  advance  it  may  be  insured  by  passenger,  83 
B8  affected  by  the  Passenger  Act,  33 
liabilities  upon  passenger  shipowner,  33 
insurance  against  such  risks,  33,  58 
by  the  shipowner,  58 

PERILS  INSURED  AGAINST.    (See  Lones.) 
elause  for,  in  policy,  232 

PERILS  OF  THE  SEA, 

losses  by,  covered  by  the  policy,  687 
what  are  such,  687—698 

foundering,  688 

shipwreck,  690 

stranding,  690 

collision,  697 

PETT7  AVERAGE, 
what  it  is,  829 

PILOT, 

seaworthiness  of  ship  in  respect  of,  603,  624 

PIRATES, 

loss  by,  covered  by  the  policy,  709 

mutinous  seizure  by  passengers,  710 

PLEDGEE. 

of  bill  of  lading  for  advances  u^ay  insure,  70 

of  policy,  may  retain  it  for  his  advances,  195  note 

PLEADINGS, 

parties  to  the  action,  1032 
plaintiffs.  1032 
defendants,  1034 
form  of  the  action,  1035 
declaration,  1036 

principal  heads,  1036 
chief  practical  points,  1038 
consolidatiou  role,  1047 

pleas,  1050  * 

traverses,  1051 

of  interest,  1051 
loss,  1051 
goods  on  board,  1052 

contracted  for,  1052 
perfortuance  of  conditions,  1052 
in  confession  and  avoidance,  1053 
unseawoHhinesi;,  10'>3 
misrepre^eutation.  1053 
concealment,  lu53 
deviation,  1054 
loss  before  or  after  risk,  1054 
illegality,  1054 
usages,  1054 

satisfaction  recovered,  1055 
8<>ttlemeut  in  account,  1055 
Statute  of  Limitations,  1055 
tender,  1056 
set-off,  105a 
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PLEADINGS— cotiemMcrf. 

alien  oDemy,  1057 
payment  into  Court,  1057 
several  matters,  1062 
no  plea,  1063 
action  dehors  the  policy,  1064 
pleadings  in,  1064 

PLEAS.     (See  Pleadings,) 

POLICY.     (See  Open  Policy  ;  Valued  Policy.) 
what  it  is,  217 
designations  for,  217 

interest  policies,  217 

wager  policies,  217 

valued  policies,  218 

open  policies,  218 

voyage  policies,  219 

time  policies,  219 

mised  policies,  219 
form  of  a  Lloyd's  policy,  220 
clauses  in,  222,  239 

names  of  parties  to,  222 

assignment,  223 

lost  or  not  lost,  223 

voyage  insured,  225 

subject  insured,  226 

name  of  ship  and  master,  228 

duration  of  risk,  229,  366,  388,  411 

liberty  to  touch  and  stay,  &c.,  230 

valuation,  231 

perils  insured  against,  232 

sue  and  labour,  232 

insurance  and  receipt  of  premium,  233,  180 

rate  of  premium,  234 

common  memorandum,  234 

subscription,  535 

running  down,  238 
express  warranties  in,  239 
implied  warranties  in,  240 
stamps  required  on,  242 

the  statutes,  242,  248 

scale  of  duties,  248,  249,  250 

when  several  interests  in  same  policy,  250 

spoiled  stamps,  251 

include  re-insuronce  stamps,  252 
labels  or  slips,  use  of,  252 

not  binding  in  law,  253 

quare,  whether  in  equity,  254,  and  note 

not  admissible  in  evidence,  253 
corrections  and  alterations  in,  255 

at  common  law,  255 

before  subscription,  256 

after,  255 

what  are  material,  258 

under  the  stamp  acts,  260 

meaning  of  these,  261 
cases  under,  262 
efl'ect  of  alteration,  265 
mode  of  executing  policies,  137,  268 
delivery  and  acceptance  of,  266 

acceptauco  necessary,  266 
is  one  instrument,  266 
may  contain  several  contracts,  266 
continued,  267,  314 
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POLICY— cow^tnueef. 
forfeited,  267 
rescinded,  267 
cancelled,  267 
construed,  269 

on  aame  principles  as  other  instminents,  269,  271 

parol  evidence  when  admissible,  270 
by  usage,  271,  276 

extrinsic  eridence,  280 

when  not,  284 
manuscript  in  preference  to  print,  287 

more  strictly,  287 
in  case  ambiguity  be  inexplicable,  287 
description  of  ship  in,  18 
of  whaling  outfit,  19 
of  interest  in  ship,  unnecessary,  20 . 

unless  of  captors,  21 
of  risks  affecting  ship,  21 
what  is  covered  by,  on  ship,  18 — 21 
on  goods,  22—27 
on  freight,  28,  81 
on  advanced  freight,  81 
on  passage  money,  S3 
on  profits  and  commissioD,  84,  86 
on  bottomry  and  respondentia,  86 
on  master's  effects,  41 
on  bills  of  exchange,  42 
on  specie  and  returns,  43 
on  share  in  corporate  company,  48 
need  not  specify  the  interest  of  assured,  44 
is  assignable,  97 

must  be  assigned  to  be  available  for  transferee  of  iniured  property,  102 
transfer  of,  not  indispensable,  103 — 106 
mode  of  assignment,  102 
London  floathig  conditions,  106 
who  to  put  ia  suit,  after  assignment,  103 — 105 
on  whose  account,  108 — 105 
defences  upon,  as  against  plaintiff,  105 
implies  interest,  unless  that  be  negatived.  111 
wager  policy,  now  illegal,  109,  110 
except  as  to  what,  110,  115 
adjubtment  of,  182,  995 

course  of  business  upon,  182,  995 

effect  of,  upon  insurer,  996 

is  nut  conclusive,  997 

unless  he  also  pay  with  full  knowledge  of  facts,  999 

voyage  policy,  what,  353 

time  policy,  what,  353 

mixed  policy,  what,  361 

PORT, 

**  from  a  port,**  effect  of,  on  duration,  388 
**  at  and  from,"  effect  of,  388 

what  satisfies  this  as  to  ship,  389 
what  delHy  in  port  excusable  under  this,  390 
whatnot,  390 

in  home  or  foreign  port,  391 
except  by  usage,  391 
limits  of  such  port,  392,  393 

in  case  of  an  island,  39i 
to  a  port,  what  satis6es  as  to  sliip,  394—397 
if  to  an  island,  399 

island  and  a  market,  400 — 403 
ifto*'port  or  ports,"  404 
if  to  **  final  port  of  dLschaige,"  405 
which  is  final  port  of  destination  of  goods,  385 — 887 
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'POKV^continued. 

"in  port "  on  a  given  day,  warranty,  557 
effect  of,  and  what  satisfies,  557 

in  time  and  voyage  policies,  557 
limits  of  port  as  to  a  warranty  before  such  a  day,  558 

PREMIUMS, 

are  insurable,  44 

broker  is  debtor  for,  to  insiirer,  177,  179 
may  be  sued  for,  by  him,  202 

defences  open  to  him,  202 
mode  of  accounts  as  to,  at  Lloyd's,  177 — 179 
receipt  clause  as  to,  in  policy,  180 — 233 
effect  of,  180,  181 

except  there  be  fraud,  181 
rate  of,  clause  for,  234 

not  recoverable  by  insurer  from  assured,  182 
return  premiums  recoverable  by  assured  from  insurer,  182 
recovei*able  from  at^surcd  by  broker,  194,  195 
return  of,  1004 

two  principal  rules  afifectiug,  1005 
if  the  risk  never  commences,  1005 

apportionment  of,  in  case  of  several  risks,  1006 — 1008 
if  the  risk  is  begun  the  whole  is  due,  1007 
in  case  of  illegality, 

the  risk  begins,  there  is  no  return,  1009 
seciis,  if  it  has  not  begun,  1010 

provided  the  contract  is  rescinded  by  formal  notice  from 
assured,  1011 
but  this  is  no  defence  for  an  agent  against  his  principal,  1011 
in  case  of  fraud  of  the  insurer,  320,  1011 

avoiding  policy,  return  of  whole  premium,  1012 
in  case  of  fraud  of  assured,  320,  1012 
no  return  of  premium,  1012 
provided  it  be  actual  fraud,  1012 
in  case  policy  void  ab  initio,  it  is  returnable,  1013 
in  case  of  want  of  interest,  is  returnable,  1013,  1014 

provided  contract  rescinded  without  delay,  1014 
in  case  of  short  interest,  returnable  in  proportion,  1015 
in  case  of  over-insurance  by  open  policy,  321,  lOltJ 
by  valued  policy,  321,  1016 
of  double  insurance  by  open  policy,  321, 1016 
apportionment  of  return  among  several  insurer-*,  1017 
among  several  policies  of  different  dates,  1017 
before  and  after  risk,  101 7,  1018 
under  stipulation,  1019 

"  if  ship  sails  with  convoy  and  arrives,'*  1019 
"for  arrival,"  1022 
*' if  ship  sails  with  convoy,"  1023 
"if  sold  or  laid  up,"  1024 
deduction  of  one-half  per  cent.,  1024 

provided  there  be  no  fraud  of  insurer,  1025 
paying  premium  into  Court,  1026 

PRIVILEGED  TRADE  OP  ENKMV.     (See  Illegality;  NtiUrality  ;  Neutral.) 
policy  on  neutral  engaged  in,  void,  658 

PROFITS  AND  COMMISSION, 
insurable  subjects,  34.  36 

foreign  law  on  this  point,  34 

fouudation  of  such  an  insurance,  35,  62 

condition  of  the  assureds  right  to  recover,  35,  36,  61 
what  must  be  proved,  35,  3  J,  61,  62 
must  be  specifically  described  in  the  policy,  36 

provisions  of  policy  in  respect  of,  63 — ^6 

particular  average  for  loss  in  part  of  profits,  849 

total  loss  on  profits  aud  commission,  916 
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PROXIMATE  CAUSE, 

considered  u  to  Innes,  670 — 678 

PROVENDER, 

not  influrable  aa  goods,  when,  26,44 

PROVISIONS, 

covered  by  "  ship  "  in  the  policy,  18 

unless  perhaps  tbero  be  a  surplos  put  on  board,  44 
or  for  passengers,  44 

RESCISSION 

of  policy.    (See  CanceUaHon,) 

BGSrONDENTIA.     (See  BoUomry.) 

RE-INSURANCE, 
what  it  is,  94 
purpose  of  it,  92 
generally  permitted,  92,  93 
now  BO  in  England,  93 
how  much  recoverable  under,  94 

upon  what  evidence,  94 

what  defence,  95 
as  to  insuring  solvency  of  insurer,  95 

new-assuring  after  insolvency,  96 
stamps  for,  allowed  for  as  spoiled,  252 
distinguished  from  double  insurance,  317 

—      RETURN  OF  PREMIUM.    (See  Premium.) 

RUNNING  DOWN  CLAUSE, 
form  and  effect  of,  238 

REPRESENTATIONS, 

good  faith  indispensable  to  a  valid  policy,  485 
hence  the  evil  of  misrepresentation,  485 
defined  in  law,  486 
clasBified,  486 

1.  positive  representations,  486 

2.  representations  of  belief,  486 

8.  of  information,  486 

distinguished  from  warranty,  487 
may  be  in  writiug  or  oral,  487 

warranty  is  in  writing  on  policy,  487 

a  statement  wrapped  up  in  the  policy,  487 
or  wafered  to  policy,  487 

amounts  only  to  representation,  487 
iecu>%  if  written  on  the  poUcy,  487 
need  only  substantial  compliance,  488 

warranty  is  to  be  literally  complied  with,  488 
materiality  of,  is  considered,  488 

warranty  excludes  any  such  consideration,  489 
are  sometimes  to  be  found  in  the  policy  itself,  489 

instances  of  such,  489 
sometimes  implied  in  the  words  of  the  policy,  490 
misrepresentation  avoids  the  policy,  490 

ground  of  this  in  law,  490,  491 

when  fraudulent,  though  immaterial,  it  does  so,  492 

loss  need  not  be  traced  to  this  cause,  492 

return  of  premium  if  policy  so  avoided,  492 
positive  are— 1.  affirmative ;  or  2.  promissory,  493 

these  two  classes  identical,  493 — 496 
of  belief  or  expectation,  496 

distinguished,  496,  500 

avoid  the  policy  only  when  fraudulent,  496,  497 

instances  of  such  fraud,  497 
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REPRESENTATIONS— roi?f/«M<'d 

to  be  judged  of  by  the  circurastancea,  498 

aud  terms  of  the  represeutatiou,  499 
these  if  positive  are  fatal,  199 
which  amount  to  mere  iufoiinjition,  500 
do  uot  bind  a«aured,  5oO 
Kciis,  if  it  be  inteUigcnce  he  ought  to  give,  501 

although  communicated  by  ao  agent,  501,  502 
partial  iuformation,  complete  deception,  501,  502 
which  are  material,  502 — 50(i 

Buch  AB  induced  subscription  of  policy,  503 

or  Mffected  amount  of  premium,  503 
instances,  503,  504 
Bome  facts  go  plainly  to  these  ends,  504 

what  facts,  504 

especially  if  answers  to  question?,  505 

material  or  immatcri.d  is  for  the  jury,  505,  50t) 
material,  when  substantially  male  good,  5ti6— 511 
in  the  absence  of  fraud,  this  is  enough,  507 
instances,  507 
reason  for  this,  50S 
dei,'reH8  of  strictneea  of  fulfilment,  503 
instances,  5u8 

yet  if  failure  does  not  alter  risk,  policy  not  void,  509 
d  fortiori  if  policy  inconsistent  with  repre-'cntation,  509 
may  be  withdrawn  before  subscrij^tion,  509,  514 
whether  if  falsified  policy  be  void,  afj  initio,  5u9.  510 
not  wliere  falsified  by  subsequent  irresistible  events,  51  o 
whether  fulfilmont  be  requisite  when  unnecessary,  511 
how  coiiistrued,  511 — 515 

in  the  pUin  meaning  of  terms,  511 

as  undi Totuoil  by  merchant?,  kc^  511 
if  ambiguous  by  denign,  uutlervvriter  if  deceived  is  discharged,  512 
81CUS,  if  so  without  fraud,  and  he  ought  to  have  inquired,  512 
interpreted  by  u3;.ge,  513 

whether  parol  ailmiasible  to  exchide  u<!age,  613 

grounds  for  thinking  it  is  not,  513 

view  of  usage  as  of  the  nature  of  law,  613 
refers  to  the  time  of  subscription,  514 
made  to  the  first  underwriter,  515 

how  far  they  atfcct  the  others,  515 
limitations  upon  this,  515 — 517 

unless  the  first  be  a  decoy,  518  • 

REVENUE  LAWS, 

of  foreign  states  disregarded  by  our  Courts,  r^39,  685 

loss  through  breach  of,  covered  by  policy,  U41,  685 
if  insurer  had  notice,  641,  685 
iecuSf  as  to  our  own  revenue  laws,  638 
in  relation  to  barratry,  715 

SACRIFICE.     (See  Gmcral  Arrrnrf€.) 

when  it  amounts  to  general  average,  770,  775,  7*^8 
how  distinguished  in  principle  from  expen«lirure,  771 
how  estimated  for  lof«s,  bOi)  — 811 

for  contribution,  812,  813—818 

SAIL, 

to  sail,  effect  of,  660—569 

SAIL  FROM. 

to  sail  from,  effect  of,  569 

SALVAGE, 

is  a  loss  covered  by  the  policy,  728 
recovery  of,  when  improperly  withhold,  1004 
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SALVAGE  LOSS, 

whAt  it  ia,  1002 

how  odjiiBted,  1002 

with  abandonment,  1002 
without,  1002 

SEAWORTHINESS, 

meaning  of  the  term,  596 

ifl  variable,  697,  611—617 
is  a  condition  of  the  contract,  597 

breach  of  which  invalidates  the  policy,  597 
is  implied  in  voyage  policies  only,  597 

both  on  ship  and  on  goods,  597,  59 S 
subdivision  of  voyage  in  respect  of,  598 
what  satisfies  this  warranty,  599  . 

as  to  hull,  stores,  &c.,  599,  617 

what  is  unseaworthiness  in,  620 
crew  and  equipment^  600,  621 
of  the  master,  623 
the  crew,  623 
the  pilot,  603,  624 
is  not  Implied  in  time  policies,  607 — 611 
proof  of  seaworthiness,  625 

SEAMAN'S  WAGES, 

supposed  to  be  not  insurable,  89,  78,  79 

SEARCH,  RIGHT  OF, 

resisting  is  breach  of  neutrality,  585 

doctrine  expounded  by  Lord  Stowell,  587 

consequences  of  resisting,  587 
limits  to,  588 

SEIZURE.  (See  Capture.) 

SET  OFF, 

insurer  v.  broker,  for  premiums,  202 

when  the  right  of  set  off  arises,  204 

under  the  statutes  of  set  off,  206,  207 

principles  of,  206,  207 
in  case  of  bankruptcy,  207 — 215 
principles  of,  204  -  206 

SHIP, 

a  subject  of  insuraifbe,  17 
not  the  earliest,  17 
what  covered  by  policy  en,  18 
not  the  cargo,  18 
provisions,  stores,  and  outfit,  18, 19 

not  the  stores  and  outfit  of  whaler,  19 
whaling  risks,  how  insured,  19 
boats,  20 

except  when  slung  in  dangerous  and  unusual  position,  20 
extent  of  interest  in,  need  not  be  disclosed,  20 

except,  perhaps,  in  case  of  captors,  21 
how  protectf  d  from  various  risks,  21 
insurable  interest  in,  53 

in  whom,  58 
considered  as  the  vehicle  of  carriage,  323 
named  in  policy,  228,  823 

reasons  for,  323—325 
insurance  by  "  ship  or  ships,"  326 

implies  Ignorance  of  name,  326 
declaration  of  name,  afterwards,  827 
usually  indorsed  on  policy,  327 
need  not  be  so,  327 

nor  in  writing,  327 
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SHIP-^conttnued. 

if  erroneous,  may  be  corrected,  327 
need  not  be  before  loos,  323 
is  applicable,  to  what  ports,  328 
to  which  policy  loss  may  be  appropriated,  329 
may  not  be  changed,  331 
except,  when,  331 
may  be  hypothecated  by  master,  335 
not  mortgaged  or  pawned,  337 
be  sold,  340 
risk  on,  begins  when,  388.    (Seo  Duration  of  Risk.) 

endh  when,  394 
warranty  that  all  id  well,  657 

in  port  on  such  a  day,  557 

in  any  lawful  trade,  558 

to  sail  after  a  given  day,  559 

to  sail,  560 

to  sail  from  or  depart,  5G9,  570 

with  convoy,  670 
to  be  neutral,  571 

how  owned,  672—674 
how  documented,  676,  579 
not  to  engage  in  privileged  trade  of  enemy,  580 
nur  carry  simulated  or  suspicious  papers,  582 
or  conceal  papers,  582 
or  destroy  papers,  583 
or  disguise  enemy's  goods,  683 
or  violate  blockade,  684 
or  resist  search,  585 
to  be  seaworthy,  696,  697 

in  voyage  policies  only,  597 
variable  meaning  of,  697,  612 — 616 
is  condition  of  the  policy,  697 
what  satisfies  it,  699,  616—625 
as  to  hull,  600,617 

crew  and  equipment,  600,  621 
pilot,  603—607,  624 
"  to  be  free  of  average,"  745 
"  unless  general,"  746 
*•  or  the  ship  be  stranded,"  747 
-  what  amounts  to  stranding,  761 — 758 
to  be  free  of  seizure  in  poi-t  of  discharge,  765 
of  confiscation  in  port  of  discharge,  766 
of  capture,  &c.,  in  port,  766 
of  capture  and  seizure,  767 

and  consequences  thereof,  768 

(See  Losses.) 

what  sacrifice  of  part  gives  general  average,  780,  784 
whether  damaged  by  fighting  does,  783 
whether  loss  by  voluntary  stmuding  does,  784 — 788 
estimation  of  such  damage  by  general  average  loss,  810 
contributory  value  for  such  loss,  813,  814.     (Sec  General  Average.) 
particular  average  on,  how  adjusted,  841 — 847.     (ISee  ParliciUar  Average.) 
total  loss  on  ship,  888—896,     (See  Total  Loss.) 
constructive  total  loss  on,  923 — 962.     (See  Constructive  Total  Loss.) 

SHIPPER.     (See  Charterer  ;  Freighter.) 
has  insui-able  interest  in  goods,  69 

under  what  circumstances,  69 — 61 

in  profits,  when,  61 — 66 
is  bound  by  the  warranty  of  seaworthiness,  698 

not  by  that  as  to  ship  documents,  630 

SHIPPING  DOCUMENTS.     (See  London  Floating  Conditions,) 
sale,  to  deliver  and  assign  all,  317 
what  is  included,  106,  317 
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SHIPMASTER, 

his  clothes,  &.C.,  how  doscribed  in  policy,  24, 78 

hia  wages,  commissions,  &c.,  insurable,  41,  78 

not  so  advances  to  him  on  bis  personal  account,  41 

whether  he  may  become  owner  of  ship  or  curgo  in  case  of  aocident,  78 

he  may  not,  in  United  States,  78 
named  in  policy,  2;^8,  332 
clause  for,  832 

effect  of  clause,  832 
change  of,  when  vitiates  policy,  333 

considered  as  to  17  &  18  Vict  o.  104,  s.  136. 333 
when  it  does  not  vitiate,  334 
his  power  to  borrow,  generally,  334 

to  hypothecate,  generally,  335,  336 

condition  of  the  exercise  of  such  power,  886 
to  hypothecate  ship  and  freight,  337 

cargo  alone,  what  it  implies,  337 
the  whole  cargo,  839 

right  of  recovery  over,  835,  386 
cannot  mortgage  or  pawn,  337 
to  sell  part  of  cargo,  338 

amount  recoverable  over,  888 
limit  on  this  power,  339 
to  sell  the  ship  or  the  whole  caigo,  340,  845 

condition  of  exercise  of  Ruch  power,  340,  845 
limitations  upon  it,  341,  345 
to  tranship  cargo,  347 

whether  bound  in  any  case,  847 
who9e  agent  he  is,  to  tranship,  350 
liability  of  insurer  as  to  excess  of  freight,  850 
insurer  on  ship  as  to  substituted  ship,  351 
his  powers  and  duties  under  abandonment,  851,  875 — 877 
his  qualifications  aa  affecting  seawoithiness  of  ship,  600,  622 

SHIPOWNER, 

hia  insurable  interest  in  ship,  58 
in  freight,  58 

after  sale  of  ship,  54 
when  his  right  to  freight  is  inchoate,  58 
by  what  proof  maintam  his  insurable  interest  in  freight,  58 
in  average  contribution,  58 
in  the  risks  attaching  to  passage  money,  58 
arising  out  of  collision,  kc,  59 

SHIPOWNERS'  INSURANCE  CLUBS.   (See  Inaurers.) 
their  origin,  139 
occasion,  139 
principle  of  constitution  of,  189 

of  their  mutual  assurance,  189 
no  policy  issued  by  them,  189 

or  requisite,  139 

except  to  found  action  at  law,  1035 
remedy  against,  in  Chancery,  when,  189, 1035 

SLAVES, 

not  known  to  the  law  of  England,  41 

SLIPS.    (See  Labels,) 

SPECIE, 

and  returns,  what  ib  covered  by,  43 

SPECIFIC  DESCRIPTION, 

in  policy,  when  ncoessary,  17, 47 
when  not,  45.  46 

SPONTANEOUS  COMBUSTION, 

considered  in  relation  to  losses  under  the  policy,  700 
to  general  average,  784 
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STAMPS 

required  as  to  policies,  242 

under  what  statutes,  242 — 248 
scale  of  duties  imposed,  248,  249,  250 

what  duty  for  several  interests  in  one,  250 
spoiled  stamps,  allowances  for,  251 

re-insurance  btamps  regarded  as  spoiled,  252 
labels  or  slips  not  valid  for  want  of,  252,  253 
alterations  in  policy,  255 — 265 

how  affected  by  stamp  acts,  260 
meaning  of  these,  261 
cases  under,  262 
effect  of  certain  alterations,  265 

STORES.     {See  Furniture  ;  Ship  ;   Whaling.) 


STRANDING, 

"  or  the  ship  be  stranded"  in  common  memorandum,  747 

effect  of  these  words,  747 

reason  for,  747 

loss  need  not  be  traced  to  the  stranding,  748 

provided  the  goods  were  at  risk,  750 
what  is  a  stranding,  751 

the  ship  must  settle  aground  for  a  time,  751 

this  grounding  must  not  be  in  the  ordinary  course  of  things,  754 

but  must  be  extraordinary,  755 
instances,  755 — 758 

whether  voluntary  stranding  is  a  general  average  loss,  784 

SUBJECTS  OF  MARINE  INSURANCE, 
what  are,  17 — 47 
how  described  in  policy,  17 — 47,  226 

SUBSCRIPTION  OF  POLICY, 
clause  for,  235 
form  of,  137,  141,235 

SUE  AND  LABOUR  CLAUSE, 
terms  and  effect  of,  232 
what  expenditure  under  is  covered  by  policy,  729 — 732 

TAKINGS  AT  SEA.     (See  Capture.) 

,       TOTAL  LOSS.     (See  Losses;  Constructive  Total  Loss.) 
V  what  iy,  850,  881 

^  distinguished  from  constructive  total  loss,  850 

by  Lord  Abinger,  851,  881 
criterion  in  law  of  such  a  loss,  851 
therefore  two  classes,  882 
(1.)  annihilation,  882 
(2. )  total  deprivation,  882 
annihilation, 

when  wreck  amounts  to  this,  883 

when  condition  of  perishable  goods  amoimts  to  this,  883 
deprivation, 

foundering  at  sea,  885 

not  mere  submersion,  885 
privation  of  spes  recupei'andiy  885 

instances,  385 — 887 
seizure  and  confiscation,  887 
assured  may  waive  his  right  to  claim  for  a  total  loss,  888 
on  ship  necessarily  sold,  888 

what  condition  justifies  a  sale,  889 
sale  follows  does  not  constitute  loss,  889^ 
instances,  889—892 
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TOTAL  LOSS— continued. 

effect  of  Bale  when  justifiable,  892,  898 

doctrine  to  the  contrary,  898 — 895 
if  the  wreck  arrive,  better  to  abandon,  896 
on  goods  necessarily  sold  or  destroyed  on  voyage, 
condition  to  justify  sale  or  destruction,  898 

instances,  899 
condition  of  goods  "  free  of  average,"  901 

inbtances,  901—903 
goods  free  of  average  arriving  in  species  cannot  sustain  a  claim  for  total 
loss,  90S 

instances,  903 
foreign  opinions,  904,  905. 
whether  there  can  be  total  loss  of  memorandum  goods,  905 — 908 
of  part,  909 

depends  on  the  mode  of  insuring,  909 

(1.)  shipped,  valued,  and  insured  in  bulk,  909 
(2.)  shipped  in  packages,  but  valued  and  insured  in  bulk,  909 
(8.)  in  packages  separately  valued  and  insured,  909 
cannot  be  in  oases  (1)  and  (2),  909,  910 
may  be  in  case  (3),  910 
cannot  be  provided  for  by  declaration  of  ship  and  valae  indorsed 

on  such  a  policy  as  in  (1)  or  (2),  911 
may  be,  where  the  articles  are  distinct  in  kind,  although  insurance 
entire,  912 
of  freight,  912 

insurer^s  contract,  912 
when  such  a  loss  may  happen,  912,  913 
(1.)  where  a  total  loss  of  ship  is  by  means  beyond  control  of  the 

owner,  913 
(2.)  where  ship  or  cargo  is  sold  abroad,  913 

stipulation  in  the  charter-party  affecting  freight,  913,  914 

how  far  these  are  incorporated  with  the  policy  is  a  most  unpor- 

tant  question,  912  note 
if  they  be,  loss  of  freight  is  dependent  on  them,  914, 915 
if  the  loss  Lb  not  by  perils  insured  against^  insurer  not  liable,  915 
of  profits  and  commission,  916 

THEFT, 

what  is,  within  the  policy,  710 

TIME  POLICY, 

what  it  is,  358 

limits  of  the  risk,  359 

may  be  retrospective,  359 

doctrine  of  Meretony  v.  Dunlope  considered,  360 

TRANSHIPMENT, 

charges  for,  who  to  bear,  737 
extra  charge  for  transport^  737 

TRUSTEE 

may  insure  the  legal  interest,  70 

VALUATION, 

for  the  purpose  of  insurance,  289 
theoretical  principle,  289 
principle  followed  in  practice,  290 
how  it  affects  over-insurance,  321 

and  sum  recoverable  under,  321 

VALUED  POLICY.    (See  ValwUum.) 
is  what,  291,  218 

what  it  is  not,  807 
not  within  the  mischief  of  wager  policies,  114 
valuation  dause  in,  231,  291 


INDEX.  1153 

VALUED  VOhlCY --continued. 

efifect  of  valuation  in  policy,  292 

erroneous  opinion  as  to,  292 
object  of  valuation,  292,  293 
the  value  is  conclusive  on  the  parties,  293 

except  in  two  cases,  294 
valuing  goods  so  as  to  cover  profits,  295 
has  the  whole  interest  valued  been  at  risk,  297 
the  value  may  represent  a  full  cargo,  298,  299 

the  right  to  recover  is  according  to  what  is  on  board,  299 
in  case  of  total  loss  of  whole,  the  value  is  bindiug,  300 
deducting  sums  recovered  on  other  policies,  300 
this  value  is  not  the  standard  of  comparison  in  estimating  a  constructive  total 

loss,  299 
the  valuation  is  presumed  to  be  of  assured's  interest  only,  301 
valued  policy  on  ship  considered,  301,  302 
on  ship  and  freight,  301,  302 
on  freight,  303 

for  a  voyage  of  several  stages,  304 
on  goods,  305 

specific  valuation,  805 
values  to  be  declared  after,  306 
applied  to  proceeds  and  returns,  307 
includes  premium ,  307 

several  kinds  or  articles  under  a  gros-i  sum,  308 
how  dealt  with  in  case  of  over-insurance,  320.    (See  Premturra,  return  of.) 

VENDEE, 

his  insurable  interest  in  goods,  59 
when  it  exists,  3,  4,  59,  60 
when  not,  3,  4,  59,  60 
in  profits,  61 — 60 

VENDOR, 

his  insurable  interest  in  goods,  59 
when  it  remains,  3,  4,  59,  60 
when  it  is  lost,  3,  4,  59,  60 
in  profits,  61 — 66 

VOLUNTARY  STRANDING.     (See  Straudinrj.) 

UNDERWRITER.  (See  Insurer;  Lloyd's  ;  Insurance  Company;  Sltipowncrs  Insunnwe 
Clubs.) 

VOYAGE, 

insured,  225,  353,  354 

how  described  in  policy,  225,  356 
change  of,  354,  355 
deviation  from,  354,  355 

VOYAGE  POLICY, 
what  it  is,  353 

description  of  voyage  in  it,  851,  356 
chaugc  of  such  voyage,  354 
deviation  from  it,  354,  355 

WAGER  POLICY, 

what,  109 

history  of,  109 

at  one  time  legal,  109 

now  illegal,  110 

except  as  to  what,  llO,  115 
must  nej^ative  interest,  111 
foreign  law  as  to,  116 

WAHR.VNTIES,  EXPRESS, 

to  be  found  in  the  policy,  2\ii) 

i    T. 
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WARRANTIES  EXPRESS— eo9i/»n««(2. 

are  inserted  on  the  face  of  the  policy,  550,  551 
and  must  be  strictly  fulfilled,  550,  553 
allege  a  state  of  facts  existing  at  making  policy,  550 
or  undertake  that  such  and  such  shall  be,  550 
not  dependent  on  particular  words  or  clauses,  552 
breach  and  loss  need  not  be  connected,  554 
breach  of,  when  excused,  if  ever,  555 
construction  of,  by  usage,  556 

not  to  be  extended  by  implication,  556 
effect  of  various  warranties, 

that  '*  all  is  well "  on  such  a  day,  557 
"  in  port "  on  such  a  day,  557 

as  regards  time  and  voyage  policies,  557 
limits  of  port,  558 
"in  any  lawful  trade,"  558 
as  to  the  time  of  sailing,  559 

importance  of  this  warranty,  550 
"  to  sail  after"  a  given  day,  559,  560 
in  case  of  an  island,  560 

'*  to  saU  "  and  " to  saU  from,"  distinguished,  560 
<*  to  sail '*  in  case  of  policy  "  at  and  from,*'  560—569 
in  case  of  an  island,  561 

of  a  port,  561,  562 
state  of  ship  to  satisfy  the  warranty,  564 
must  break  ground,  566 

detention  afterwards  matters  not,  566 

nor  distance,  566 
provided  the  sailing  be  bond  fide,  567 
*'to  depart"  or  sail  from,  effect  of,  569,  670 
to  sail  with  convoy,  570 
to  continue  neutral,  571 
meaning  of,  571 
instances  of  breach,  571 
limitation  to  the  warranty,  572 
what  constitutes  neutral  ownerahip,  572 
domicil,  572 

if  not  acquired  fiogrante  bdlo,  57S 
must  be  wholly  neutral-owned,  574 
ownership  in  law  of  property  in  transit,  574 
hostile  origin  of  produce  damnatory,  575 
seciis.  if  reshipped  from  neutral  port,  575 
ships  must  be  docimiented  as  law  requires,  576 
the  flag,  576 

passport  or  sea-letter,  576 
certificate  of  registry,  577 
bill  of  sale,  577 
muster-roll,  578 
charter-party,  578 
log-book,  578 
bill  of  health,  578 

proofs  of  national  character  of  cargo,  578 
as  treaties  require,  578 
instances^  579 
must  not  engage  in  privileged  trade  of  enemy,  580 
this,  the  rule  of  1756,  580 
basis  of  this  rule,  581 
limitations  on  the  rule,  581 
rule  repudiated  by  United  States,  582 
must  not  carry  simulated  papersi  582 
or  suspicious  papers,  582 
or  conceal  papera,  582 
or  destroy  papers,  583 
or  disguise  enemy  goods,  583 
these  formerly  not  protected  by  aeutral  flag,  688 
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WARRANTIES  EXTTLESS—continued, 

au  contra^  neutral  good?  not  injured  by  enemy  flag,  583 
uulf'ss  they  be  in  a  Bbip  of  war,  584 
or  with  armed  convoy,  584 
must  not  violate  blockade,  584 
or  carry  hostile  despatches,  584 

what  are  such  despatches,  585 
as  to  carryint;  contraband,  585 
right  of  search,  585 

history  of,  in  Europe,  586 
declaration  of  Paris,  1856,  586 
doctrine  of,  expounded,  587 
limitations  upon,  588 
foreign  sentences  as  evidence  of  breacb  of  neutrality,  588 
must  be  of  a  competent  Court  of  Prize,  588 
competency,  depends  on 

1.  by  whom  it  was  held,  589 

2.  in  whose  dominions,  589 
S.  where  the  prize  was,  589 

how  far  the  sentence  of  such  court  evidence,  590 
rule  expounded  by  Lord  Ellenborough,  590 
same  rule  in  United  States,  590 
not  in  France,  591 
limitations  upon  this  rule,  591 

as  applied  at  present  day,  592—595 
to  be  free  of  average,  745 

"  unless  general,"  746 
"or  the  ship  be  stranded,"  747 
to  be  free  of  seizure  in  port  of  discharge,  765 

of  confiscation  in  port  of  discharge,  766 
of  capture,  &c.,  in  port,  766 
of  capture  and  seizure,  767 

and  the  consequences  thereof,  768 
of  mortality  and  jettison,  769 

WARRANTIES,  IMPLIED, 

in  the  policy,  240 

seaworthiness,  implied  warranty  as  to,  596,  597 
purport  of,  596 

implied  in  voyage  policies  only,  597 
variable  meaning  of  the  term,  597,  612 — 616 
is  a  condition  of  the  contract,  597 

breach  of,  invalidates  the  contract,  597 
implied  in  policy  on  ship  or  on  goods,  598    . 
what  satisfies  it,  599 
as  to  hull,  600 

crew  and  equipment,  600 
pilot,  603—607 
not  implied  in  time  policies,  607 
what  constitutes  seaworthiness,  616 — 625 
evidence  of  unseaworthine^^s,  625 
ship's  papers,  that  they  shall  be  as  required  by  law,  626 
ba^is  of  this  warranty,  627 
proof  of  breach  of,  628 
what  documents  not  included  in  this.  629 
does  not  apply  to  the  owner  of  cargo,  630 
cfiect  of  simulated  papers,  631 

unless  with  leave  of  insurer,  632 
legality  of  the  adventure,  632.     (See  lUrgaUity.) 

WELL, 

warranted  well  on  a  given  day,  557 
effect  of  such  warranty,  557 
what  is  compliance  with,  557 
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WEAR  AND  TEAR, 

I088  by,  not  covered  by  policy,  668 
instances  of,  6Qi,  665 

WHALING, 

outfit  and  sioreB  not  covered  under  ''ship/'  19 

or  «  gooda,"  26 
the  animal  produce  ia  covered  by  **  goods,"  26 

WRfiCKERS, 

loss  by,  whether  covered  by  the  policy,  H\ 
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